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MYERS, P.J., FOR THE COURT:
1.  Heather and Alex Brumfield were married in July 1998, and they separated in March
2007. The Walthall County Chancery Court granted an irreconcilable differences divorce
on May 16, 2008. Heather appeals the chancellor’s award of physical custody of the
couple’s four children to Alex, with both parents to share legal custody.

FACTS

q2. Alex and Heather have four children — three daughters and one son. The oldest, Debra

Alexis (“Lexi”) was born about six months prior to the marriage. The youngest, Hali, was



born on October 20, 2002. It was noted that the children were generally healthy and doing
well in school. At the time of the divorce trial in late 2007 and early 2008, Alex was thirty
years of age, and Heather was twenty-nine.

93.  Throughout the marriage, Alex worked full time. He had a two-year degree in diesel
mechanics, and since 2001 Alex worked as a bus mechanic for the South Pike School District
in McComb, Mississippi. In addition to his regular employment, during the marriage Alex
also completed the construction of the marital home,' worked a small farm, rebuilt farm
equipment, and engaged in other productive activities. Heather went to school, worked
various jobs, and was indisputably the children’s primary caregiver early in the marriage.
Despite her work and familial obligations, Heather maintained a high grade-point average
in school. She graduated in 2004 from William Carey University with a degree in
elementary education. Heather then taught special education at Tylertown Elementary before
transferring to Salem Elementary, where her children were enrolled, in 2006.

94.  Itisunclear what immediately caused the final separation, but Heather left the marital
home for good in March 2007. From the testimony at trial, it appears that the couple had
frequently engaged in loud, angry arguments. During one such argument in September 2005,

Alex pinned Heather against a wall, threw her to the ground, and hit her twice with a belt,

" Alex testified that the marital home was about 40% complete at the time of the
marriage and was built on land he owned prior to the marriage. Alex acknowledged that
Heather and her father had also worked on the house, hanging drywall.
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resulting in his prosecution for simple assault.”> Shortly after that incident, Heather filed for
divorce, but the parties apparently reconciled, and the divorce was not pursued. After the
final separation in March 2007, Heather moved into a house owned by her grandmother. A
temporary order provided for joint custody of the children, with Heather having physical
custody most of the time. Alex was ordered to pay $400 per month in temporary child
support.

5. Heather filed an amended complaint for divorce on May 9, 2007, alleging grounds of
habitual cruel and inhuman treatment and habitual drunkenness. Alex counterclaimed for
divorce, alleging adultery. In the alternative, both parties also sought an irreconcilable
differences divorce, to which they ultimately agreed. Alex and Heather submitted the issues
of property division and child custody to the chancellor.

96.  The divorce trial could not be completed on the first day, so it was spread over two
days. The first was on November 1, 2007, the second on February 28, 2008, and the final
judgment of divorce was entered on May 16, 2008. The chancellor awarded custody of the
children to Alex and ordered Heather to pay child support.

7.  After Heather appealed on the custody issue, this Court remanded the case to the

* Heather described the incident at trial and stated that she had filed charges with the
local sheriff’s department. There was no testimony elaborating on any final disposition of
the charges. The record does contain a printout from a computer database styled
“CRIMINAL AFFIDAVIT.” The document appears in the record as an exhibit without any
clear foundation. Nonetheless, it appears to indicate that Alex was convicted of simple
assault, noting that he had forfeited a cash bond of $629. It is not clear from the document
whether Alex was convicted by plea or by trial.
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chancellor for more detailed findings of fact on the A/bright factors. See Albrightv. Albright,
437 So.2d 1003, 1005 (Miss. 1983). On our own motion, we also asked the chancellor to
determine whether the statutory presumption against granting custody to a parent with a
“history of family violence” should have been enforced against Alex. See Miss. Code Ann.
§ 93-5-24(9)(a)(1) (Rev. 2004). The parties were instructed to offer additional briefing to
address the chancellor’s supplemental findings.

q8. On remand, the chancellor expanded on her original findings, specifically addressing
each of'the A/bright factors. She reaffirmed her prior conclusion that it was in the children’s
best interest to be placed in Alex’s custody. The chancellor also expressly found that the
violent incident was isolated and that Alex did not have a history of perpetuating family
violence, as defined by the statute. She found no presumption against granting Alex custody
of the children. If this presumption had existed, the chancellor found it had been rebutted.
Heather contends that the chancellor erred in applying the Albright factors and in not
enforcing the statutory presumption.

STANDARD OF REVIEW

99.  “A chancellor’s findings of fact will not be disturbed unless manifestly wrong or
clearly erroneous. This Court will not disturb the findings of a chancellor when supported
by substantial evidence unless the chancellor abused his or her discretion, was manifestly
wrong, clearly erroneous or an erroneous legal standard was applied.” Sanderson v.
Sanderson, 824 So. 2d 623, 625-26 (48) (Miss. 2002) (citations omitted). Furthermore, we
“will affirm the [child-custody] decree if the record shows any ground upon which the
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decision may be justified. . . . We will not arbitrarily substitute our judgment for that of the
chancellor who is in the best position to evaluate all factors relating to the best interest[] of
the child.” Mosely v. Mosely, 784 So. 2d 901, 905-06 (f15) (Miss. 2001) (quoting Yates v.
Yates, 284 So. 2d 46, 47 (Miss. 1973)).
DISCUSSION

1. Statutory Presumption
10. In her findings of fact on remand, the chancellor found that Alex did not have a
history of perpetuating family violence, as defined by the statute. Heather argues that this
finding was erroneous.
11. Mississippi Code Annotated section 93-5-24(9)(a)(i) (Rev. 2004) states in pertinent
part that:

In every proceeding where the custody of a child is in dispute, there shall be

a rebuttable presumption that it is detrimental to the child and not in the best

interest of the child to be placed in sole custody, joint legal custody or joint

physical custody of a parent who has a history of perpetrating family violence.
The statute defines a history of perpetuating family violence as either a pattern of family
violence against a member of the household or a single incident of family violence that
results in serious bodily injury. /d.
912. Heather testified that the incident occurred on September 9, 2005. The Brumfields
had been without electricity since Hurricane Katrina struck two weeks before. Heather took

the children out and bought makeup for Alli, who had recently turned five years old, as a

birthday present. Later that day, Alex threw the makeup away after he found it on the floor.



Heather took it out of the garbage and gave it back to the children. The two began arguing
and gave the children contradictory instructions. Alex ordered the children to throw the
makeup away, while Heather told them to keep it. Alex retrieved a belt and threatened to
discipline the children with it, but they did not obey him because, according to Heather’s
testimony, she was the one who usually spanked the children. Alex then grabbed Heather,
dragged her outside, threw her to the ground, and hit her twice with the belt.

q13. The chancellor found Heather’s description of the September 2005 incident to be
credible, but she concluded that it was an isolated incident insufficient to trigger the
presumption. The chancellor noted that there was no testimony that Alex had hit Heather on
any other occasion and that there was no suggestion that he had ever abused the children.
We agree that the record establishes only a single incident of domestic violence.

914. The dissent suggests that a pattern of family violence could be found based on a
document found in the record as an exhibit, a “sentencing order” from the Walthall County
Justice Court. It indicates that after the separation, misdemeanor charges of “stalking” and
“telephone harassment” had been brought against Alex (presumably by Heather, but the
document itself does not say). Although styled a sentencing order, the document actually
states that the charges were remanded to the file, with “recommendations” regarding child
custody transfers and telephone contact.

q15. A photocopy of the sentencing order is found in the record as an exhibit, but it does
not appear to have been entered into evidence at trial, and there was no testimony

authenticating it or otherwise establishing a foundation for its admission into evidence.
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Heather never mentioned bringing these charges against Alex in her testimony at trial. In
fact, despite offering the sentencing order as an exhibit, Heather never mentioned the charges
in her arguments before the chancery court or in her briefs before this Court. At trial,
Heather did testify that, after the separation, someone had beaten on her door and shined a
flashlight into the windows of her home on “several occasions,” but she admitted that she
“wasn’t sure” it had been Alex, apparently conceding that she had no evidence he was
responsible. The sentencing order — assuming it had been entered into evidence — and this
testimony do not establish a second incident of domestic violence.

q16. According to the statute, a single incident of domestic violence does not establish a
history of family violence unless it results in “serious bodily injury.” Id. The only physical
injuries Heather described as resulting from the incident were relatively minor — scratches
to her face — and she was uncertain exactly how they had occurred.

q17. The chancellor’s findings with regard to the statutory presumption must stand unless
she “was manifestly wrong, clearly erroneous, or applied an improper legal standard.” J.P.
v. S.V.B., 987 So0.2d 975,980 (§12) (Miss. 2008.) We can find no abuse of discretion in the
chancellor’s finding that the single incident did not result in “serious bodily injury,” as
required by the statute to support a finding of a history of family violence. Likewise, we
cannot say that the chancellor abused her discretion in finding no “history of family
violence” as defined by the statute and, consequently, no statutory presumption against
awarding custody to Alex. Instead, we think the chancellor properly considered this incident
in her Albright analysis, which we shall discuss below.
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2. Albright Factors
918. The best interest of the child is the polestar consideration in deciding which parent
should receive primary custody. Albright, 437 So. 2d at 1005. Chancellors must consider
the following factors to determine where the children’s best interest lies: (1) age, health, and
sex of the children; (2) which parent had continuity of care; (3) which parent has better
parenting skills and the willingness and capacity to provide primary child care; (4) the
employment responsibilities of the parents; (5) the physical and mental health and age of the
parents; (6) the moral fitness of the parents; (7) the emotional ties of the parents and children;
(8) the home, school, and community records of the children; (9) the preference of a child
at the age sufficient to express a preference by law; (10) the stability of the home
environment and employment of each parent; and (11) the other relevant factors in the
parent-child relationship. /d. On remand, the chancellor made detailed findings of fact on
each factor. She concluded that all of the named Albright factors either favored Alex or did
not favor either parent. The chancellor weighed this against the domestic violence incident,
which she considered in the “other factors,” and concluded that it was in the children’s best
interest to be placed in Alex’s custody.
A. Emotional Ties of Parents and Children; Children’s Preference

919. The chancellor found that the children had close emotional ties to both parents and

that none of the children were old enough to state a preference. Heather does not challenge



these findings on appeal,’ and we find them supported by substantial evidence in the record.
B. Age, Health, and Sex of the Children

920. The chancellor found that this factor favored neither parent. On the final day of the
trial, the four children ranged from five to ten years of age. They were described as
intelligent and performing well in school. The children were generally healthy, although the
youngest three had suffered from chronic ear infections. Alli, the second child, had a
permanent tube placed into one of her ears that required continuing attention. It was
generally acknowledged that both parents had been caring for Alli and that both were able
to continue to do so.

921. Heather concedes that none of the children were of tender years. See generally
Gilliland v. Gilliland, 969 So. 2d 56, 66 (§32) (Miss. Ct. App. 2007) (“The tender years
doctrine is a presumption that in all cases where any child is of such tender age as to require
the mother's care for [the child’s] physical welfare, [he or she] should be awarded to her
custody, at least until [he or she] reaches that age and maturity where [the child] can be
equally well cared for by other persons.”). Heather contends, however, that the chancellor
should have found this factor favored her because three of the four children are girls.

922. In her opinion on remand, the chancellor considered and expressly rejected this

* In her principal brief, Heather urged that the proof showed that she had a closer
emotional bond with the children. In her later brief on remand, she conceded that the
chancellor’s finding that this factor favored neither parent was supported by substantial
evidence. Heather takes contradictory positions on several other factors, all without
explanation. We will consider a concession in either brief to be binding.
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argument. The chancellor acknowledged that there were three girls and one boy, but she
found that the children should not be separated and that, on the whole, this factor did not
favor either parent. Heather has not demonstrated that this was an abuse of discretion. We
find the chancellor’s findings on this factor supported by substantial evidence.
C. Continuity of Care; Health and Age of the Parents, Parenting

Skills and Willingness and Capacity to Provide Childcare;

Home, School, and Community Records of the Children
923. The chancellor found that these factors favored Alex. Because each of these issues
hinges on the chancellor’s findings regarding Heather’s difficulties after her father’s death
in 2005, we shall address them together.
24. At trial, the testimony was unanimous that Heather had been the children’s primary
caretaker early in the marriage. But the chancellor found that Alex had taken on this
responsibility since Heather’s father committed suicide in February 2005. There was
testimony that following her father’s death, Heather suffered from depression, began
habitually smoking cigarettes, stopped going to church, and stopped doing many of the
household chores she had previously done. Alex testified that when she was not at work,
Heather would lie around and insist that she be left alone, leaving him to care for the
children. Alex stated that since February 2005, he had assumed the role of the children’s
primary caregiver. The chancellor found that since her father’s suicide, Heather’s mental
health and parenting skills had not fully recovered.
925. Heather admits that she suffered from depression after her father’s death, but she

disputes Alex’s testimony that he ever took a leading role in caring for the children. While
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she acknowledges that Alex did more for the children after her father’s death, she maintains
that it was only more than he had been doing before. Heather characterized Alex as detached
from the children and the home life. She also testified that she had sought professional help
for her depression and was treated by a psychiatrist for a few months. After about six
months, she had largely recovered. Several of her witnesses, including her mother and sister,
agreed. While Heather does not dispute that the health of the parties slightly favors Alex, she
urges that the chancellor placed too much emphasis on her depression, from which she had
largely recovered by the time of trial.

26. We acknowledge that Alex’s testimony on the issue of child care was largely
uncorroborated, but we think that it alone provides substantial evidence for the chancellor’s
findings on this issue. Heather is correct that there is significant testimony from several
witnesses supporting her recovery from depression, but it creates only a factual dispute.
“Where there is conflicting testimony, the chancellor, as the trier of fact, is the judge of the
credibility of the witnesses and the weight of their testimony, as well as the interpretation of
evidence where it is capable of more than one reasonable interpretation.” Bowen v. Bowen,
982 So. 2d 385, 395 (142) (Miss. 2008) (quoting Sproles v. Sproles, 782 So. 2d 742, 747
(916) (Miss. 2001)) (internal quotations omitted). Also, while Heather points out that it was
essentially undisputed that she was the children’s primary caregiver in the early years of the
marriage, we think the chancellor was correct in focusing her analysis on more recent years.
927. And, as the chancellor noted, Heather’s assertion that she had largely recovered after

six months was contradicted by various facts that she and her witnesses admitted. For
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example, Heather’s mother repeatedly stated in her testimony that Heather’s hysterectomy
had contributed to her depression, but Heather testified that the hysterectomy was performed
in July 2006, nearly a year and a half after her father’s death. Heather continued to smoke
cigarettes habitually, and while she had once been active in the children’s church, it was
nearly undisputed that she had largely or entirely stopped attending by the time of the trial.
Nearly all of the witnesses also acknowledged that, since her father’s death, Heather no
longer kept her home tidy. This continued after the separation, when Heather and the
children moved into a house owned by Heather’s grandmother. Heather’s witnesses
generally described the home as “messy,” but others were not so kind. Lonnie Broom, the
ex-husband of Heather’s friend and neighbor Heather Broom (Broom), described the home
as “nasty,” with “garbage everywhere” inside. He testified that he and Broom had, several
times, helped to clean it up. On one occasion, they had to remove four bags of garbage
before they could vacuum the floor. There was also testimony that Heather’s home was in
some degree of disrepair and was not being properly maintained, apparently because Heather
could not afford to do so. Alex alleged that the children had complained that while staying
with Heather, they were often fed nothing but instant noodles.

928. The chancellor also found that both parents, while working full time, would require
assistance to get their children to and from school. Alex had successfully relied on his
mother, who lived with him after the separation, and his aunt and uncle who lived close by,
to carry the children to and from school. On the other hand, Heather had difficulty getting
the children to and from school. After the separation, Heather was teaching in McComb
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while the children were attending school at Salem, about half an hour away. Heather had
relied on her aunt and her neighbor, Broom, to take the children to and from school,
respectively. There was testimony that, while in Heather’s custody after separation, the
children had numerous unexplained absences and tardies.
929. It was also stated that Broom did not have room in her vehicle to seat the children
safely. She was transporting a total of five, six, or seven children, according to various
accounts. Broom testified that she had the children share seatbelts, and another witness
observed that none of the children had used booster seats. Between the first and second days
of the trial, Broom lost custody of her children and moved away; Heather testified that she
was forced to quit her job so she could pick up the children from school. On the second day
of trial, Heather accused Broom of stealing a significant sum of money after she had
entrusted Broom with her debit card to purchase gasoline. Heather testified that this had
caused her to miss various payments and bounce checks. Broom denied these allegations in
her testimony.
930. The chancellor was skeptical of Heather’s explanations and found that these various
events formed a pattern of questionable behavior that called into question Heather’s ability
to care effectively for the children. Heather offers no meaningful response on appeal, except
to urge this Court to re-weigh testimony from the trial. That is beyond the scope of our
review; we are only called upon to determine whether the chancellor’s findings on these
factors are supported by substantial evidence. We find that they are.

D. Stability of the Home and Employment
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931. The chancellor found that these factors favored Alex. Alex had remained in the
marital home after the separation and had held substantially the same job since 2001. He had
the nearby support of his mother, his stepfather, and his aunt and uncle. The chancellor
found that the children were doing well in their present school, church, and community. On
the other hand, the chancellor was critical of both Heather’s employment and the stability of
her home. On appeal, Heather concedes that this factor may have favored Alex to some
degree, but she takes issue with many of the chancellor’s findings.

932. The chancellor found that Heather had repeatedly changed jobs, without an adequate
explanation. Prior to the separation, Heather taught special education at Salem Elementary,
where the parties’ children attended. She resigned from that position about two weeks into
the 2007-2008 school year. Heather testified that she had been uncomfortable working at
Salem and that the principal, Charles Boyd, was Alex’s relative and had been “taking sides”
in their divorce. Boyd was called to testify in response. He acknowledged that he and Alex
were friends, but he denied that they were related; instead, Boyd stated that they were
neighbors and that he had been a friend of the family for many years. Boyd also denied
taking sides in the divorce or pressuring Heather regarding the marriage; he stated that
Heather had asked to quit, and he had allowed her to break the contract because she had an
unusually high number of absences — eighteen and one-half — over the course of the previous

school year. Heather offered no explanation for the absences.*

* Heather’s attorney, while cross-examining Boyd, suggested that some of the
absences resulted from a car accident where one of the children was injured. Boyd stated
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933. Shortly after resigning from Salem Elementary, Heather began teaching in McComb.
On the first day of trial, November 1, 2007, Heather testified that she intended to move the
children to McComb, nearer to her work and her mother, who had testified that she could
assist Heather with the children if Heather lived nearby. Heather planned to enroll the
children in the McComb schools at the start of the next school year. But by the second day
of'trial, February 28,2008, Heather had resigned from her teaching position in McComb, and
she renounced her plans to move the children there. Heather explained that she had quit her
job in McComb because she had no one to pick her children up from their school in Salem
after her neighbor Broom moved away. Heather testified that after quitting her teaching job
she was making about six hundred dollars per month tutoring. She also claimed to have
accepted a teaching position at nearby Tylertown Elementary, which would begin in August,
though she admitted that it was “too early” to have a contract.

34. The chancellor was, again, skeptical of Heather’s explanations. The chancellor noted
that both parents would have to work to adequately support their four children, but she
expressed doubts that Heather would be able to work full time and care for the children by
herself. The chancellor found Heather’s employment difficulties to be particularly troubling
since Heather had the capacity to earn more money than Alex. The chancellor was also

critical of Heather’s “financial irregularities” — there was testimony that, even before she quit

that he remembered the accident and that the child had been injured, but he could not recall
whether this had caused Heather to miss work. No other testimony addressed Heather’s
absences while teaching at Salem.
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her job, Heather had been bouncing checks, had not been maintaining her grandmother’s
home where she lived, had not paid the rent for a storage unit where she had placed marital
property assigned to Alex under the temporary order, and had taken money from a savings
account set aside for one of the children. Alex also testified that Heather had abandoned her
van after it broke down at a gas station. He had been called, as the registered owner, after
it had been left there for a week. Alex got the vehicle and repaired it, but he testified that
Heather had borrowed a vehicle from her mother and showed no interest in getting her van
back. Atsome point, Heather came to the former marital home, unannounced according to
Alex, while he was at work. But when she was unable to find the keys to the van, Heather
took Alex’s truck instead.

935. On appeal, Heather argues that the chancellor unfairly held Heather’s financial
difficulties against her in light of her explanations and the fact that Alex did not pay child
support for three months, starting after the first day of the divorce trial. The temporary order
provided for $400 per month in child support. Alex testified that he had cared for the
children most of the days during those months (apparently November, December, and
January) and could not afford to pay Heather child support while actually supporting the
children himself. Both parties agreed that on the second day of the trial (February 28), Alex
paid Heather the $1,200 owed as back child support. In her order granting the divorce, the
chancellor assessed Alex with $1,000 in attorney’s fees on Heather’s contempt motion.
936. The chancellor acknowledged that the unpaid child support may have contributed to
Heather’s financial difficulties, but she could find no explanation for Heather quitting her
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teaching job, particularly at a time when she was having financial difficulties. The
chancellor found that this would have a much greater impact on Heather’s ability to support
the children than the missed child support payments.
937.  While critical of Alex’s failure to pay child support, the chancellor praised the
stability of his employment and home life. She noted that Alex had remained in the same
area all of his life and that, while the children lived with Alex, they had the support of Alex’s
mother, stepfather, aunt, and uncle. The chancellor contrasted this with Heather’s difficulty
finding reliable help to care for the children after the separation. Alex’s mother and
stepfather lived with him after the separation, and at the time of the divorce trial, they were
building a home close by. The chancellor found that, if placed in Alex’s custody, the
children would remain in the same community and attend the same school and church; but
if placed in Heather’s care, they would probably be forced to move away.
438. We find the chancellor’s decision that this factor favors Alex supported by substantial
evidence.

E. Moral Fitness
939.  The chancellor found that this factor favored Alex. In her testimony, Heather
admitted that, after the separation, she had a sexual relationship with a married man, Thomas
Spence. There was testimony that Heather and Spence had been together around the
children. Heather denied any other affairs, but another man, Brad Gatlin, testified thathe had
met Heather on the Internet some time prior to the separation. After the separation, Gatlin
stated, he and Heather had sexual intercourse in her home on several occasions, while the
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children were in another room. On one occasion, the children had witnessed Heather and
Gatlin kissing. Gatlin also testified that Heather had confessed a sexual relationship with a
third man that had occurred shortly after the separation.

940. Heather characterized her relationship with Gatlin differently — she stated that they
were friends and that she had seen Gatlin on several occasions so that her children and his
could play together. Heather admitted that Gatlin had courted her and kissed her, once; and
she acknowledged that her children had seen it. But Heather claimed to have rejected
Gatlin’s advances and attempted, unsuccessfully, to “set him up” with some of her friends.
After she started seeing someone else, Heather testified, Gatlin repeatedly threatened to kill
himself.

41. The chancellor apparently found Galtin’s testimony more credible, and she faulted
Heather for exposing the children to the extramarital relationship. On appeal, Heather urges
this Court to disregard Gatlin’s testimony and accept her account, but we think it was clearly
the chancellor’s province to decide whose account was credible. Heather also argues that the
chancellor erred in weighing this conduct against her history of participating in the children’s
church activities. She also points out that her and Alex’s first child was born out of wedlock.
Again, this Court cannot reweigh the evidence on appeal. We are limited to determining
whether the chancellor’s findings are supported by substantial evidence.

42. Heather also suggests in her brief on remand that the chancellor “punished” her for
the adultery by awarding Alex custody of the children. We acknowledge that under our law
a chancellor may not use marital fault as a sanction in custody awards. A4/bright, 437 So. 2d
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at 1005. The chancellor should consider adultery as part of moral fitness, one of the A/bright
factors, and moral fitness must be “only one factor when considering what was in the best
interest and welfare of the children.” Brekeen v. Brekeen, 880 So. 2d 280, 284 (6) (Miss.
2004) (citing Carr v. Carr, 480 So.2d 1120, 1123 (Miss. 1985)). Our courts have not been
reluctant to reverse custody decisions where the chancellor placed too much weight on one
parent’s sexual misconduct while disregarding the other Albright factors. But after a
thorough review of the record and the chancellor’s findings, we are satisfied that this is not
the case. Although her discussion of moral fitness was brief in both opinions, the chancellor
was careful to emphasize that Heather was faulted for exposing the children to extramarital
relationships; Heather was not faulted for simply engaging in adultery. In finding that the
moral fitness factor favored Alex, the chancellor also cited his leading role in the children’s
religious education in recent years.

43. Itis plain from the record that the chancellor made extensive findings on the other
factors, supported by substantial evidence, while only noting the adulteries briefly and in the
context of their impact on the children. That being the case, Heather does not argue that the
chancellor expressly placed too much weight on her adultery or failed to consider the other
Albright factors. Instead, Heather insinuates that her adultery caused the chancellor to
discredit her testimony and to weigh the evidence on the other A/bright factors unfairly
against her. After thoroughly reviewing the record, we can find nothing to support this
allegation.

44. We find the chancellor’s decision on this factor supported by substantial evidence.
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F. Other Factors

945.  In this factor, the chancellor addressed the domestic violence incident and other
allegations. The chancellor largely accepted Heather’s account of the September 2005
incident, finding that Alex had thrown Heather to the ground and struck her twice with a belt.
Although Alex’s conduct was “inexcusable,” the chancellor noted that it had occurred at a
stressful time and that both parents had acted outrageously in challenging each other’s
authority over the children. The chancellor concluded that it was an isolated incident and
that, weighed against the other Albright factors, it did not justify awarding custody of the
children to Heather.

946. Heather argues on appeal that, while there was perhaps only one violent incident, it
was part of a greater pattern of Alex’s misbehavior. Heather notes that she had testified that
Alex was an alcoholic and had problems controlling his anger. She alleged that by the end
of the marriage, Alex would drink every day and that she had begged him to seek counseling.
The chancellor does not appear to have found this testimony to be credible, as she
specifically addressed and rejected Heather’s suggestion that Alex needed treatment for
alcoholism. This appears to be supported by substantial evidence. Several witnesses testified
that Alex only drank occasionally, and Heather’s testimony about Alex’s habitual alcohol use
consisted almost entirely of broad generalizations.

47. Heather also alleged that Alex had an “anger problem” that required treatment. As
the dissent notes, Heather leveled many allegations against Alex. She accused Alex of,
among other things, being emotionally abusive, criticizing her appearance, questioning her
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intelligence, making misogynistic comments, questioning the paternity of the children,
suggesting that she should terminate the pregnancies of the later children by abortion, and
starting arguments for no apparent reason. Alex disputed much of this testimony. He
accused Heather of being the principal instigator of their fights and opined that she was the
one who needed counseling. It should be noted that neither parent accused the other of
acting angrily toward the children, only toward each other in the children’s presence.

48. The chancellor did not accept either party’s claims that the other was responsible for
their marital difficulties. Instead, she was critical of both parents’ conduct toward each other,
particularly their willingness to expose the children to their arguments. In the chancellor’s
view, this did not favor either party. The record supports this conclusion. As the trier of fact,
the chancellor is the judge of the credibility of the witnesses, and she decides the weight of
their testimonies. Bowen v. Bowen, 982 So. 2d 385, 395 (942) (Miss. 2008). This Court
cannot re-weigh this testimony on appeal.

949.  The decision as to where the children’s best interest lies is entrusted to the
chancellor’s sound discretion, which cannot be disturbed absent a clear showing of an abuse
of that discretion. We are satisfied that the chancellor throughly considered the evidence
offered on the A/bright factors and that her findings are supported by substantial evidence.
We can find no error in the chancellor’s decision awarding Alex custody of the children.
950. THEJUDGMENT OF THE CHANCERY COURT OF WALTHALL COUNTY
IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE ASSESSED TO THE

APPELLANT.

LEE, P.J., IRVING, GRIFFIS, ISHEE, ROBERTS, AND MAXWELL, JJ.,
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CONCUR. BARNES, J., CONCURS IN PART AND IN THE RESULT WITHOUT
SEPARATE WRITTEN OPINION. CARLTON, J., DISSENTS WITH SEPARATE
WRITTEN OPINION. KING, C.J., NOT PARTICIPATING.
CARLTON, J., DISSENTING:

51. I respectfully dissent and would remand this case back to the chancellor for
appointment of a guardian ad litem to represent the interests of the children and to make
recommendations to the chancellor as to the children’s best interests. See Miss. Code § 43-
21-121 (Rev. 2009). I fully acknowledge the difficulty faced by chancellors in determining
custody in cases fraught with conflict between the parents. However, in determining
custody, we must separate the issues of spousal fault in order to focus on parental fitness and
issues relevant to the determination of the best interests of the children in the custody award.
The task faced by the chancellor in these cases is indeed difficult, and in addressing such
difficult situations, chancellors may avail the assistance of a guardian ad litem to assist in
making recommendations or to represent the children’s interests. See id. (Chancellors may
appoint a guardian ad litem in situations including “when the interests of the child and the
parent, considered in the context of the cause, appear to conflict”; when evidence is raised
as to abuse or neglect of the children; and in any other cause where the appointment is “in
the best interest of the children.”). See also Mayfield v. Mayfield, 956 So. 2d 337, 345-46
(1923-26) (Miss. Ct. App. 2007) (Chancellor relied upon guardian ad litem’s report and
recommendation that custody should be awarded to the father, where the mother involved
the children in adulterous activities and violated court orders restricting contact between the
children and the mother’s paramour.); Ethridge v. Ethridge, 926 So. 2d 264,267 (911-14)
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(Miss. Ct. App. 2006) (Guardian ad litem appointed to inquire into mother’s relationship with
a drug user, and the chancellor made suitable allowances for concerns raised by the guardian
ad litem.); Forsythe v. Akers, 768 So. 2d 943, 948 (Y912-13) (Miss. Ct. App. 2000)
(Custodial mother engaged in several relationships since the divorce, but the chancellor
found this insufficient to establish a material change warranting modification of custody due
to the lack of evidence of any adverse effects on the children and when considered in light
of the guardian ad litem’s report finding that both parents’ homes were fit.).’

952. When we first reviewed this case on appeal, we found the chancellor’s findings in a
letter opinion insufficient to determine if the chancellor had abused her discretion in her
application of the A/bright® factors. The case presented a particularly troublesome appellate
review, as it contained only the limited factual analysis provided in the chancellor’s
abbreviated letter opinion to guide us, and as the record reflected evidence of domestic
violence. Our review was limited in the following areas: whether the evidence supported
the findings as to the various A/bright factors; whether the chancellor determined that Alex
had overcome the statutory rebuttable presumption’ against granting custody to a parent with
a history of domestic violence; and also whether any consideration was given to this statutory

presumption.

* The Mississippi Volunteer Lawyers Project’s web site, www.mvlp.net, provides a
source for finding assistance in civil cases where financial need exists.

¢ Albright v. Albright, 437 So. 2d 1003, 1005 (Miss. 1983).
7 Mississippi Code Annotated section 93-5-24(9) (Rev. 2004).
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53. Inourreview of determining whether the chancellor abused her discretion in this case,
we evaluate whether evidentiary support exists for the chancellor’s findings. Robison v.
Lanford, 841 So. 2d 1119, 1122 (99) (Miss. 2003). The record in this case presented
conflicting evidence, and the chancellor’s award of custody to Alex was not clearly
supported by the evidence upon review. As a result, supplemental findings were necessary
so that we could review the chancellor’s consideration of the statutory presumption
applicable to domestic abuse cases as well as the chancellor’s findings of fact and weighing
of Albright factors. We, therefore, remanded this case to the chancellor to provide
supplemental findings of fact and conclusions of law as required by Powell v. Ayars, 792 So.
2d 240, 244-45 (9910-11) (Miss. 2001) and A/bright, 437 So. 2d at 1005.

54. The supplemental findings fail to address evidence in the record impacting upon the
parental and mental fitness of Alex. The omission of the consideration of the impact of
Alex’s parental and mental fitness on the children causes concern about the welfare and
safety of the children. A review of the record and Alex Brumfield’s assertions raise fear that

the award of custody was based upon marital fault,® namely Heather Brumfield’s alleged

® Alex’s allegations regarding Heather’s affairs fail to constitute a basis for
consideration for custody unless evidence shows that the conduct affected the children. See
Brekeen v. Brekeen, 880 So. 2d 280, 284 (46) (Miss. 2004). The record appears skimpy on
any alleged adultery, and the only such relationship with any evidentiary legs occurred after
the couple’s separation and reflected no impact on the children. Adultery indeed constitutes
a ground for divorce and shows a failure in the spousal relationship. Miss. Code Ann. § 93-
5-1 (Supp. 2009). However, such allegations or evidence of adultery cannot form the basis
of a custody decision without evidence of impact upon the children. Brekeen, 880 So. 2d
at 284 (96). No such evidence exists in this case.
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adultery, instead of the best interests of the children, as exemplified by properly weighing
the Albright factors. We must acknowledge that the Mississippi Supreme Court established
that an award of custody of children cannot be based upon the adultery of a parent unless the
conduct negatively affected the children. Brekeen, 880 So. 2d at 284 (6); Carr v. Carr, 480
So. 2d 1120-23 (Miss. 1985); Weeks v. Weeks, 989 So. 2d 408, 412 (16) (Miss. Ct. App.
2008). The chancellor’s initial letter opinion provides that if Heather had turned to Alex for
support during her recent depression, instead of away from him, she would have been more
successful in dealing with her problems. This comment appears to reflect upon marital fault
instead of the issue of custody. Therefore, to ensure that the proper factors were considered
by the chancellor in determining custody, I submit that we remand this case to the chancellor
to appoint a guardian ad litem to assist the chancellor in ascertaining the best interests of the
children amidst the cloud created by the failings of both parents as spouses. The guardian
ad litem can assist in evaluating all of the issues affecting the children’s best interests and
welfare.

55. The record before us contains no actual evidence of any alleged adultery occurring
while Alex and Heather lived together. The record does contain evidence of one adulterous
relationship occurring after the parties’ separation. The record fails to show that the

relationship caused any negative impact on the children,” and Heather denied the occurrence

’ During oral argument, Heather’s counsel asserted that he feared that the chancellor
possessed a bias toward Heather due to evidence heard in an unrelated case. However, the
record before us contains no evidence of bias or matters pertaining to an unrelated case.
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of the relationship. The record is nonetheless replete with Alex’s assertions that Heather had
committed adultery. The record also contains evidence as to the lifestyle of Heather’s
mother, Debbie Sue Harris, in support of Alex’s quest for custody. Both Heather and her
mother admitted at trial that Debbie cohabited with a long-time boyfriend. This examination
seems to allege that Heather’s mother engaged in a morally “improper” monogamous
relationship without benefit of marriage. In light of Mississippi case law, the relevance of
any evidence to a romantic relationship of a grandparent appears quite suspect unless a
negative impact on the children is shown. Brekeen, 880 So. 2d at 284 (96). Certainly
Debbie’s actions are not imputed to Heather, and even if such actions were imputed to
Heather, they fail to satisfy a legally proper basis for an award of custody in accordance with
precedent without evidence of some adverse impact on the children. I am concerned,
however, that the attempts to raise the marital fault issue of adultery and to raise the issue of
Debbie’s lifestyle constitutes an attempt to paint Heather as a bad person in an effort to show
that she is morally unsuitable to receive custody of the children. Punishment of the offending
spouse also fails to serve as a sufficient basis for an award of custody.'’ Albright, 437 So.
2d at 1005.

56. My concernthatimpermissible considerations formed the basis for this custody award

arise from not only the repeated use of marital fault by Alex in his efforts as a basis to award

' Precedent has allowed marital fault to be considered in the equitable division of
assets, but not child custody. The polestar consideration in child-custody decisions remains
the best interests of the children. A/bright, 437 So. 2d at 1005.
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custody to Alex, but my concern is also raised by the evidence presented showing the defects
in Alex’s parental fitness and mental health, which were not encompassed within the
chancellor’s findings. The chancellor awarded custody to Alex, even though he previously
had pled guilty in justice court, as noted above, to domestic violence stemming from an
incident in which he had beaten Heather with a belt in front of the children. Evidence in the
record also reflects testimony that Alex consumes beer almost daily and becomes hostile after
consuming too much alcohol. Additional evidence of Alex’s violent temper appears in the
record, such as his irrational anger over having his jeans folded and placed on top of the
dryer, instead of hanging them in his closet. The record also shows that Alex would give or
throw away the children’s toys or would put the toys in the attic because he did not want a
messy house. Alex also testified that he sleeps in the same bed with his daughters. The
record contains testimony that Alex wanted nothing to do with the pregnancy or raising of
his third child, and this child was confused as to her father’s feelings towards her. The
parenting behavior of Alex and evidence in the record pertaining to his temper and alcohol
consumption raise concern in light of the previously noted physical abuse of Heather in front
of the children. The record shows that Alex even testified that the girls would be better off
with their mother. Recognizing that the parents may seek what lies in his or her best interest
as opposed to their children’s best interests, a guardian ad litem could assist the chancellor
in evaluating these issues pertaining to the parental fitness of each and then provide
recommendations to assist the chancellor.

57. Inhersupplemental findings, the chancellor commented upon yet another subsequent
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incident of domestic violence.'' A justice court sentencing order contained in the record
reflects that this subsequent incident pertains to stalking and telephone harassment.'” The
parties’ counsel referenced this subsequent incident during oral argument before this Court.
Such evidence as noted in the justice court’s sentencing order raises concerns as to the
provisions for the children’s safety and best interests and the need for evaluation of Alex’s
parental fitness and mental fitness, particularly as to Alex’s temper and alcohol consumption.
58. Heather asserted that the chancellor failed to weigh the A/bright factors, and had the
factors been properly weighed, physical custody would have been awarded to Heather. The
evidence clearly showed that Heather was the primary caretaker of the four children and that
while fulfilling her duty as primary caretaker, she also attended school fulltime in order to
obtain a teaching degree, with little to no assistance from Alex. The record showed that Alex
was generally unsupportive, and he told Heather that she was not smart enough to get her
degree. Heather testified that Alex considered caring for the home and children to be a
woman’s job and, thus, Heather’s responsibility. Alex’s testimony showed that Heather paid

the children’s school and medical expenses, worked a full-time job, and kept the house for

" Counsel for the parties referenced this subsequent incident mentioned in the
chancellor’s supplemental findings and asserted that the incident involved alcohol and
threats upon exchange of the children. However, we are limited to the record, which
contains the chancellor’s reference discounting the subsequent incident. The documentation
from justice court reflects a sentencing order for stalking and telephone harassment, with
instructions for the exchange of the children.

'? As previously noted, this order was remanded to the file upon request that the
exchanging of the children occur at the sheriff’s office.

28



six people. Upon the death of her father in 2005, she suffered emotional depression. Heather
required the help of others to attend to the demands and needs of her four children. Again,
displaying a lack of support, Alex refused to take Heather to the mental-health professional
for treatment, leaving others to step in and assist.

59. Insupportofawarding physical custody to Alex, the chancellor found that Heather’s
emotional problems stemming from her father’s death negated that Heather had been the
primary caretaker for the children up to that point; thus, she held that this factor favored
Alex. The chancellor’s findings noted that Heather testified that she had recovered from her
father’s death, but Heather had not returned to the level of performance prior to his death.
However, in addressing Alex’s moral or mental fitness, the findings contain no references
to his alcohol consumption or anger issues."” Testimony showed that Heather had overcome
her prior depression,'* and she no longer required medical care or medication. The record
shows that Heather was working as a teacher. The chancellor additionally observed that

Heather had enjoyed an undeniably close relationship with her children. The evidence

" T also note that the chancellor found that Alex was more capable and willing to
provide for the children, yet scolded him for failing to abide by a court order to pay
temporary support.

'* Oddly, the chancellor’s earlier letter opinion commented that Heather should have
turned to her husband in her time of suffering during her depression after the loss of her
father. This comment pertains to breakdown of the marital relationship, but not to custody
determinations. This comment also contains assumptions as to Alex’s ability to provide
spousal emotional support. Testimony shows that: Alex failed to support Heather’s
treatment by a mental-health professional; Alex refused to support the pregnancy and birth
of their third child; and Alex mocked Heather’s attempts to get an education.
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further showed that Heather attended church every Sunday and taught Girls in Action, a
mission group for young girls, on Wednesday nights; and Alex attended church about once
per month.

960. Alternatively, the record reflects no evidence that Alex has ever received any
counseling for his alcohol consumption, anger, or parenting skills. The pattern of Alex’s
problems sends a message that seeking professional help will cause a stigma. I note that
children are often left at risk when courts ignore substance abuse and anger issues in
evaluating parental mental fitness. Parents who refuse to seek help or refuse to acknowledge
a problem or addiction, despite a pattern of negative harmful parental behavior, are thereby
rewarded.

61. Withrespectto stability and employment, the record shows that Heather is employed
as a teacher in Pike County. She changed teaching jobs because the principal at her previous
school was Alex’s relative and caused contention in her employment. Heather nonetheless
obtained another teaching job in the same geographic area in southwest Mississippi. She and
Alex both now work in the same county, and Alex works at the school where Heather
proposes to place the children should she be awarded custody. The chancellor’s findings
fault Heather for leaving the marital home and relinquishing any claim for ownership or
possession of the house in the divorce and asserts that her job changes were irresponsible.
The findings assert that the children would lose their home, church, school and their friends
in addition to the loss of their parents’ marriage. However, the record reflects that even
though Heather proposes to place the children in school in Pike County, they would not be
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uprooted from all they know. The record shows Heather intends to remain in the same
geographic area in southwest Mississippi with stable employment and that the children would
attend the school where their father works.

962. In turning to the statutory presumption set in place when a parent seeking custody of
a child has a history of perpetrating family violence, the evidence in the record of Alex’s
violent conduct must be addressed in any award of custody to him to ensure the best interests
of the children are served. Since the primary concern is the safety of children, the
Legislature codified factors for chancellors to consider in awarding custody when domestic
violence is present. See Miss. Code Ann. § 93-5-24(9). In so doing, the Legislature created
a rebuttable presumption against an award of custody to a parent with a history of domestic
violence."” Id. See, e.g., Lawrence v. Lawrence, 956 So. 2d 251, 262-63 (941-43) (Miss.
Ct. App. 2006); Cockrell v. Watkins, 936 So.2d 970, 973 (Y910-14) (Miss. Ct. App. 2006);
CW.L.v.RA., 919 So. 2d 267, 271-72 (§913-17) (Miss. Ct. App. 2005). The chancellor
must evaluate these factors in determining whether the evidence sufficiently rebuts the
presumption against awarding custody to the parent with a history of domestic violence. The

Mississippi Supreme Court embraced the rebuttable presumption created by this statute,

" Section 93-5-24(9)(a)(iv) requires written findings to show consideration of the
enumerated factors in evaluating the evidence as to whether the presumption was overcome.
See J.P.v. S.V.B., 987 So.2d 975, 981 (16) (Miss. 2008). In so doing, the supreme court
acknowledged that the court, like the chancellor, possessed a duty to make the best interest
of the child the polestar consideration. Id. The supreme court certainly possesses the
authority to establish precedent for lower courts to follow.
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which is intended to protect the often voiceless child'® in dispute in a divorce, and the court
has applied its requirements to cases in which evidence of domestic violence exists.'” See
JP.v.S5V.B., 987 S0.2d 975,981-82 (16) (Miss. 2008). We, therefore, embrace precedent
in applying the rebuttable presumption against awarding custody to a parent with a history
of domestic violence.

963. The Mississippi Supreme Court has held that a failure to specifically address each
factor in section 93-5-24(9)(a)(ii1) may likely result in reversal unless the record before the
court can “safely say that while the chancellor did not specifically refer in writing to all the
factors enumerated in her judgment, she no doubt considered those factors in making the
custody determination.” J.P., 987 So. 2d at 981-82 (416). In the present case, I submit that

factually, the evidence does not substantially support the chancellor’s finding that Alex

' Section 93-5-24(9)(d)(i) suggests actions that a court may take in determining
visitation orders to ensure a protected setting. The statute further provides that the
chancellor may award visitation to the parent with a history of domestic violence only if
adequate provisions are made for the safety of the children as well as the parent who was a
victim of domestic or family violence. I/d. The actions include ordering “the perpetrator of
domestic or family violence to attend and complete to the satisfaction of the court a program
of intervention for perpetrators or other designated counseling as a condition of visitation.”
Miss. Code Ann. § 93-5-24(9)(d)(11)(3).

'” A history of family violence includes a pattern of violence or one incident resulting
in serious bodily injury. See Deborah H. Bell, Bell on Mississippi Family Law § 5.01[4][c]
at 95 (2005). If the presumption is raised and not rebutted, custody should be awarded to
the nonviolent parent without consideration of the A/bright factors. Id. In the present case,
the chancellor’s initial findings were set forth in a letter opinion, but it did not provide any
analysis as required by Powell and Albright. Heather asserted that the chancellor failed to
weigh the A/bright factors, and she claimed that had the factors been weighed, physical
custody would have been awarded to her.
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rebutted the presumption against awarding custody to a perpetrator of family violence. See
Deborah H. Bell, Bell on Mississippi Family Law § 5.01[4][c] at 95 (2005).

q64. I recognize that the standard of review in child-custody cases is narrow, and
“[r]eversal of a chancellor’s judgment requires that the chancellor be manifestly wrong or
have ‘applied an erroneous legal standard.”” Robison, 841 So. 2d at 1122 (99). Further,
“[a]n appellate court is to affirm findings of fact by chancellors in domestic cases when they
are ‘supported by substantial evidence, unless the chancellor abused her discretion, was
manifestly wrong, clearly erroneous or an erroneous legal standard was applied.”” Id. The
chancellor must “ascertain whether witnesses and evidence are credible and the weight to
give each.” Id. With these standards in mind, the court in Robison cautioned the appellate
courts to remember that they also bore the responsibility, like the chancellor, to make the best
interest of the child the polestar consideration. Id.

65. I am not convinced that the evidence supports a finding that Alex overcame the
rebuttable presumption against awarding custody to a parent with a history of domestic
violence. In acknowledgment of the difficulty faced by a chancellor in determining custody,
I also fear that the issues of marital fault in this case clouded the proper analysis of the
Albright factors in determining the best interests of the children. Therefore, in light of the
responsibilities set forth above, I would reverse the chancellor’s judgment and remand this
case to the chancellor for appointment of a guardian ad litem to assist the chancellor in

determining the best interests of the children for purposes of the custody determination.
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