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WALLER, JUSTICE, FOR THE COURT:
1L Jmmy Abramsand hiswife Mary Abrams goped from a Clay County Circuit Court judgment
entered in accordance with aunanimousjury verdict infavor of defendants Marlin Hreearms Company and
Gary Dedeax dlb/a Gary's Pawn and Gunshop. The Abrams daim thet the trid court erred in admitting

certain evidence and thet the verdict was againg the ovewhdming weght of the evidence: We afirm.

FACTSAND PROCEDURAL HISTORY




2. On October 21, 1994, Jmmy Abrams purchased a new Marlin modd 336 lever action 30-30
cdiber hunting rifle from Gary's Pawn and Gunshop inWest Point, Missssppi. On December 30, 1994,
Abrams sugtained asdf-inflicted gunshat wound to hisright leg whileingde hisextended cab Toyotapick-
up. Thebullet entered Abrams knee and traveled through his calf.

13.  RobinMinyard, apassar-by, found Abramslyinginthemiddeof Waverly-Ferry Road in Lowndes
County. At 7:50 p.m., gpproximeately two hoursafter Abramssaid heshot himsdlf, acal for asssstancewas
placed to 911. In the meantime, Ddlas Saton, a part-time volunteer paramedic who happened to bein
the areq, atended to Abrams and noted he was quite coherent given his condition. He tetified asto the
presence of dcohol on Abrams breath and tire tracks | eading from nearby property to Abrams pick-up.
Upon quetioning by Satton, Abrams confirmed that he had been spatlighting deer.! Ingdethe pick-up,
Satton noticed beer battles both empty and full, a fresh poal of blood in the floorboard, rifles on the
passenger Sde, and aQ-Beam handhdd spatlight plugged into thedash. Paramedicstrangported Abrams
to Baptist Hospitd in Columbuswhere, despitedl efforts, hisleg became necrotic and gangrenousand hed

to be amputated above the knee deven days later.

19atton tedified that the reason he questioned Abramswasto kegp him dert and talking to keep
himdive



Abrams Theory of the Case

4.  Accordingto Abrams, on December 30, 1994, hetravded to hismother'shouseto target practice?
and 9ght the scope for the new Marlin. When hefinished shoating the Marlin, he cyded aliveround into
the chamber and uncocked the hammer.® At goproximately 5:30 p.m. he attempted to place the Marlin
across the backseet of his pick-up when, ashe s on the driver's seet and sivung the Marlin between the
front seets, the rifle struck the chromed headrest post on the passenger seet hitting the d osed hammer and
causng therifletofire He dleged the bump firing was dueto the defective design of theModd 336 rifle
%.  Abrars tedified that he tied a piece of wire around his leg to dow the bleeding. He Sarted his
manud tranamissontruck by pressng adutch release button and drove to hismather'shouse nearby. He
tedtified that he did not stop a his mather's house for hdp snce no one was home but ingteed attempted
to drive himsdf to the hospitd.

Marin's Theory of the Case

6.  Malin'stheory of the case was that therifle was not defective and that Abrams own negligence,
inattention, and misuse of therifle were the causes of hisinjuries. It contended the cause of the accident
was afull-cocked discharge® of therifle

7. Malinfurther asserted that Abrams could not have possibly shot imsdf a thetime and placehe
sad he did and expect to survive over two hoursin thet condition.  Abrams tedtified that he shat himsdlf

a goproximatdy 5:30 pm. near his mather's house in New Hope in Lowndes County. This is

?In eddition to the Marlin, Abrams dso had with him a Winchester rifle, a .22 cdiber Browning
sami-automdic rifle, and an SKS military-typerifle

*The Modd 336 rifle is equipped with a cross-balt safety mechanism; however, Abrams never
engaged it or knew the rifle was equipped with it.

“A full-cocked dischargeisanormd firing by pulling the trigger.
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approximatdly fifteen miles and atwenty-minute drive to the spot where hewasfound and whichisonthe
other sde of the hospita from hismaother'shouse. Rather, Marlin submitted that Abrams shot himsdf in
the woods near Waverly-Ferry Road less than haf an hour before he was found.

Course of Proceedings Bdow

18.  Abramsfiled this products lidhility action againg Malin and Gary's Pavn and Gunshop dleging
the Marlin 30-30 was defective, unreasonably dangerous, and discharged without atrigger pull. Thetrid
court granted Abrams mation in limine to excdude evidence of prior misdemeanor convictions for
goatlighting deer, driving under the influence, and assault and battery; evidence of Abrams possble
consumption of acohal prior to the acddent; and evidence thet Abrams was hunting deer illegdly & the
time After recongderdtion prior to trid, the trid court dlowed Marlinto inquireinto the possble dcohol
consumption and illegd hunting.

9.  Attrid, Abrams presented expert testimony thet the Marlin rifle was defective because it lacked
apassivesaety deviceto prevent theriflefrom acadentaly discharging when the hammer isuncocked and
placed agang a live round. However, nether expert could rule out the possibility of a full-cocked
discharge. Determining exactly how theriflefired was hindered greatly by theloss of the spent shdll caaing,
snce abump-firewould leave adifferant firing pin indentation then would anormd firing.>

110.  Evidenceof proper gun handling techniques asit rdated to Abrams hendling of theriflewasdso
presented. Lorne Smith, J., aformer hunter education indructor, testified as follows about Abrams

violaion of various"commandments' of firearms sfely:

°Fdllowing the injury, game warden Ben Kilgore confiscated dl of theriflesin Abrams truck and
the roundsin them. Theriflesand live rounds were subsequently returned to Abrams, however, the spent
hull and projectile from the Marlin were turned over to Lowndes County Sheriff's deputies working the
case, and no one can account for their wheresbouts.
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Thefirg would be-thefirgt commeandment saysto treat every firearmwith
the same repect due aloaded gun. So any firearm thet youre handing
youtregt it asif it isloaded S0 if an accident happens then youve got it
pointed in adirection where no onegets hurt. The second commandment
says to contral the direction of the fireerm's muzzle. If he would have
controlled the direction of themuzze evenif it had gone off, then hewould
not have shot himsdf.  The third commeandment thet he violaied wes
unload fireerms when not in use.  Leave the actions open.  FHrearms
should be carried empty in cases to and from shooting arees o they
should be unloaded and carried in cases from one area to the other or
from the shooting range back to the house or wherever. The fourth one
sys never paint afirearm at anything you don't intend to shoat. If you
don't intend to shoot something, then you dont point thegun a it. The
fifth one says dore firerms and ammunition separatey beyond thereach
of children and cardess adults And the Sixth one saysto avoid doohalic
beverages and other mood-dtering drugs while or during shoating.

T11. After hearing evidence on theories of negligence and drict products liahility, a jury returned a
unanimous verdict in favor of Marlin and Gary's  Abrams moation for a new trid was denied, and he
gopeds assarting as error that the verdidt was againg the ovewhdming weight of the evidence and the
admisson of the evidence of dcohal consumption and illegd hunting.

DISCUSSION

l. WHETHER THE TRIAL COURT ERRED IN
ADMITTING EVIDENCE OF ALCOHOL
CONSUMPTION AND ILLEGAL DEER HUNTING.

Standard of Review

112. Deamining the rdevancy and admisshility of evidence iswithin the discretion of the trid judge,
and wewill reverse only in the event that discretion has been abused. Rials v. Duckworth, 822 So. 2d
283, 287 (Miss. 2002); Brandon HMA, Inc.v. Bradshaw, 809 So. 2d 611, 618 (Miss. 2001); Buel
V. Sims, 798 So. 2d 425, 429 (Miss. 2001); Herring v. Poairrier, 797 So. 2d 797, 804 (Miss. 2000).

A. Bvidence of Possble Alcohol Consumption




113. Abrams contends that the trid court erred in admitting evidence of his possble dcohal
consumption. Dallas Satton tedtified thet he smelled dcohol on Abrams breeth ashe atended to Abrams
and noted the presence of beer inthetruck. BenKilgore, agamewarden with the Department of Wildlife,
Feheries and Parks, dso tedtified as to the presence of dcohal in Abrams pick-up. His report of the
incident sated as much in pertinent part:

Inthevehidetherewasavery largepoadl of blood in thefloor board of the

driver'ssde. On the st was a Q Beam which was plugged into the

lighter outlet. There were two rifles on the seet. One was a bolt action

30-30 with ascope. Theother wasatwenty tworifle. Therewasasack

ontheset of the passenger Sde. 1t contained two unopened Naturd Lite

beers [and] one empty Naturd Lite beer bottle. These were in the

Naturd Lite 9x pack carton. The two unopened beer bottles were very

cold when | fdt of them. Therewasdso aNaurd Lite beer bottlein the

drink holder on the dash. It was about 1/4 full.
David Minyard, whosewifeinitidly found Abramslying in the street and called him for assstance, tetified
to the same effect.
14. Spedficdly, Abrams dams reversble eror and asserts there was no evidence thet doohal hed
anything to do with the accident and the proof never established that he was actudly intoxicated. Marin
responds that the evidence was rdevant to show negligence, credibility and causation.
115. Abramsrdiesheavily on our decisonin Donald v. Triple S Well Service, Inc., 708 So. 2d
1318 (Miss. 1998). In Donald, acasein which the plaintiff dipped and fdl whileworking onageswel,
the defense didited testimony that Dondd's breeth smdled of dcohal on prior occas onswhile on thejob.
708 So. 2d a 1322. However, Triple Sdid not produceawitnessthet actudly observed Dondd drinking.

Id. & 1324. We hdd that the evidence never established that Dondd hed ahabit of drinking on thejob.
Id. a 1323. We ds0 noted that while possbly admissble under Miss. R. Evid. 406, it was unfarly
prgudicid under Miss R. Evid. 403. |d. a 1324. Regarding admisshility of such evidence, we hdld,
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"Tedimony of dleged dcohal consumption should nat bedlowed beforethejury without aminima showing
of admisshility or causal connection between the alleged consumption of alcohol and the
accidentsinvdving Dondd" 1d. (emphess added).

716. Donald dedt with the admissibility of evidence of dcohol consumption to establish a habit of
arinking. The Court of Appedls decisonin Hageney v. Jackson Furniture of Danville, Inc., 746
So. 2d 912 (Miss. Ct. App. 1999), ismore on point in thet it deds withevidence of drinking just prior to
the event in quedtion in the context of aproductsliahility action. The Hageneysbrought aproductsligbility
actionfor injuries Tim Hageney sustained when abar stoal collgpsed under hisweght. 746 So. 2d a 915.
Thetrid court admitted evidence over amoationin liminethat the Hageneyswere drinking a thetime of the
accident. 1d. & 920. Spedificdly, "thetrid court found thet the Hageneyss Sate of sobriety wasrdevant
in the jury's assessment of ther credibility in rdaing the events surrounding the incident, and Tim's
consumption of dcohal wasrdevant to theissue of whether Tim was contributorily negligent.” 1d. (dting
Miss. Power & Light Co. v. Lumpkin, 725 So. 2d 721 (Miss 1998)). The Court of Appeds
conduded thetrid court did not abuseits discretion when dlowing the evidence. 1d.

917.  Though not dted by ether party in thar briefs our decisonsin Accu-Fab & Const., Inc. v.
Ladner, 778 So. 2d 766 (Miss. 2001), and Popev. M cGee, 403 So. 2d 1269 (Miss. 1981), warrant
discusson and diginction. In Accu-Fab, a case where the decedent fdl through aholein aroof a a
condructiongte, evidence of amarijuanadgarettefound in Ladner's pocket and evidence of marijuanause
were found to be irrdevant because there was no showing that the marijuanaimpaired Ladner. 778 So.

2d a 772. In Pope, acaseinvolving an automobile accident, we held that evidence of two Sx-packs of

warm beer and some unidentified white powder were inadmissible because there was no proof of the



driver'sbeing intoxicated or impaired. 403 So. 2d at 1271. Inthiscase, however, thereisproof of acohol
use-namdy, Saton's testimony of amdling dcohal on Abrams bresth while adminigtering ad to him.
f18. Intheinstant case, there was evidence of cold beer in Abrams pick-up and the sl of dcohol
onhisbregth. Inour opinion, evidenceof possibledcohal consumption just prior to theaccident washighly
rdevant and probative asto Abrams credihility, his recollection of the accident since there were no other
witnesses and his contributory negligence.

B. Evidence of Possblelllepd Desr Hunting

119. Abramsdso aguesthat evidence of passbleillegd spatlighting of deer wascompletdy irrdevant

because the accident occurred ingde the pick-up. Marlin counters arguing thet the evidence was not
probetive that Abrams was participating in illegd activity but thet the evidence was probative on theissue
of his negligence. Marlin's podtion is thet "the jury may have reesonably conduded that Abrams|g]

gpatlighting ativity explained why he had aloaded riflewith the ssfety off in the confined space of hispick-

up truck."

120.  Abrams only support of hisargument is Shields v. Carnahan, 744 P.2d 1115 (Wyo. 1987).

Shields was amedica mdpractice casein which the doctor didted evidence thet the plaintiff "wasona
|ate night trip with aman other then her husbend.” 1d. at 1116. The Supreme Court of Wyoming reversed
and remanded, holding that "[u]nder the drcumgtances, whether gppdlant was on alate night trip with a
mean other than her husband, or whether that man had been drinking before he drove the accident vehide
hed nathing to do with the mapracticeissuesinvalved inthiscase” 1d. at 1116-17.

121. We disagree with Abrams rdliance on Shields. Shields dedt with pre-accident conduct
completdy irrdevant to the underlying issue of medicd mdpractice-an issue totdly unrdated and
unconnected to the pre-accident conduct. In the indant case, however, the evidence supports Marlin's
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theory and established acausa connection that Abramsmay have been spatlighting at thetime and thet the
accident was aresult of a full-cocked discharge, for he was in the cab of a compact pick-up pointing a
loaded dex rifle & himsdf with its safety disengaged in violation of countless gun-handling principles.
Satton tetified that he saw mud on Abrams pick-up and a Q-Beam spatlight plugged into the dash and
tracks leading to the pick-up from the property near the oot where he was found. Saton also tedified
that, asshewasadminigering fird-aid to Abrams and taking to him to kegp him dive, Abrams admitted he
was out patlighting. Such evidenceis very rdevant under Miss. R. Evid. 401, and its probative vaue is
not outweighed by unfair prgudice Miss. R. Evid. 403.

122. Itisinherent thet nearly dl evidenceis prgudicid to aparty inoneway or ancther. Theinquiry as
it regardsadmissibility iswhether thet prgjudiceisunfar. Miss R. Evid. 403. "Unfar prgudice” according
the Advisory Committee Noteto Fed. R. Evid. 403, "means an undue tendency to suggest decison onan
improper besis commonly, though not necessarily, an emationd one™ Thepossihility of illegd spatlighting
was supported by the evidence and was meant to explain Malin's theory of the accident, Abrams
credibility as a witness, and his recollection of how the accident occurred, not to evoke rancor againgt
Abrams within the jury. The adtivity of gpotlighting was contemporaneous to the acadent, and it surdy
cannot be sad thet the only manner in which the accident occurred was the manner to which Abrams
tedtified, which was a hammer-down bump fire while entering his pick-up after target shoating. Giventhe
tesimony of tiretracksleeding from the nearby property and thefact thet Abramswasfound goproximetdy
fifteenmilesfrom hismother'shouse when the hospita wasnat even remotdy daosetowherehewasfound,
we hold that admisson of this evidence was not an abuse of the trid court's discretion.

. WHETHERTHEJURY'SVERDICT ISAGAINST THE
OVERWHELMING WEIGHT OF THE EVIDENCE.



123. Abrars aguestha the jury's verdict is againg the overwhdming weight of the evidence on two
bases. Frg, thereisno credible evidence thet the accident occurred in any manner different then how he
described it. Second, dl witnesses agread that the Marlin 30-30 would fireif the hammer was struck and
thet this problem could have been diminated by a passive sfety device

124. It isthe province of the jury to determine weight and worth of testimony and the credibility of
witnesses a trid. Upchurch ex rel. Upchurch v. Rotenberry, 761 So. 2d 199, 205 (Miss. 2000);
Wilmoth v. Peaster Tractor Co. of Lexington, Inc., 544 So. 2d 1384, 1386 (Miss. 1989);
Burnham v. Tabb, 508 So. 2d 1072, 1077 (Miss. 1987); Travelers | ndem. Co. v. Rawson, 222
So. 2d 131, 134 (Miss 1969). Wewill, however, reverseif theverdict isagaing the overwhdming weight
of the evidence and credible tesimony presented. Ducker v. Moore, 680 So. 2d 808, 811 (Miss.
1996); Parker v. Thornton, 596 So. 2d 854, 858 (Miss. 1992); Robertsv. State Farm Mut. Auto.
Ins. Co., 567 So. 2d 1193, 1196 (Miss. 1990).

125. ContrarytoAbrams contentions, thereiscredibleevidencesupporting thejury'sunanimousverdict.
Abrams dteslittle persuasive authority in support of his argument. The evidence supports a reesonable
inference thet Abrams was in fact not a his mother's house when he shot himsdlf and thet the acadent
occured contrary to his recollection of events. Furthermore, the timing of the accident according to
Abrams in rdation to when hdp arived (goproximatdy two hours), the location where he was found in
relation to the location of his mother's house and the hospitdl, the fact that Ddllas Satton smeled dcohal
onAbrams bregth, and thefact thet Ben Kilgorenoted thebeer in Abrams truck wasvery cold dl dlowed
the jury to infer and condude that the accident occurred other than as Abramsrecdled and/or was aresult
of his contributory negligence. The evidence Smply does not reasonably predude a conduson of afull-
cocked discherge as Malin assats. See Shields v. Sturm, Ruger & Co., 864 F.2d 379 (5th Cir.
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1989) (gpplying Missssppi law) (affirming jury verdict in favor of defendant gun menufacturer in products
lighility actionwhereplaintiff dleged a.357 Magnum revolver was defectivewhen bump-firedinddevehide
into plantiff'sleg and defendant dleging plaintiff's negligence causad accident).

CONCLUSON

126. While we catainly sympathize with Abramsfor the great loss he sudained, thefact remainsthat
he was unableto convince ajury that the accident occurred as he described dueto adefective Malinrifle,
The evidence about which he complainsis rdevant and probative, and we cannot say that the trid court
abused itsdiscretionin admitting it. Weafirm thejudgment entered in accordance with the unanimousjury
verdict in favor of the defendants Marlin Frearms Company and Gary Dedeaux dlb/a Gary's Pavn and
Gunshop.
127. AFFIRMED.

PITTMAN, CJ.,SMITH, PJ., COBB, EASLEY, CARLSON AND GRAVES, JJ.,

CONCUR. McRAE, P.J.,DISSENTSWITH SEPARATE WRITTEN OPINION JOINED
BY DIAZ, J.

McRAE, PRESIDING JUSTICE, DISSENTING:
128. The admisson of evidence of possbleillegd dear hunting had no probity whatsoever and was
ufarly prgudicid. This case should therefore be reversed and remanded for a new trid. Whether
Abramswasillegdly hunting desr, or even legdly hunting deer, is of no probative vaue as to whether a
loaded gun, regardiess of why, where, or when it was loaded, had a manufacturing defect or whether

Abramswas negligert.
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129. Inthiscase, the only rdevant fact concarning Abramsand theissue of defect or negligence, ishow
the gunwasloaded and fired. Deer hunting hasnothing to do with how agunisloaded or fired. Moreover,
even if adrained case of rdlevance can be made, aswas done here, the prgudicid effect of illegd hunting
far outweghs such an atenuation. Admission of evidence of illegd activity, when not rdevant or even
rematdy rdevant, serves only one purpose: it prgudices and sways the jury by destroying a party’s
character and integrity.

130. Themgority, however, jusifiesthe admisson of possbleillegd deer hunting on the notion thet “it
isinherent thet nearly dl evidence is prgudicid to a party one way or another;” and it further daborates
thet evidence of illegd hunting was “nat to evoke rancor againg the plaintiff withthejury.” Thiscatchrdl,
“ohrit'sno-big-ded” type of judification is far too dender a reed upon which to hang admisson of
irdevant and prgudicid evidencein aproduct defect case. Abramswaas prg udiced when thisinformation
was put before thejury. | would reverse and remand for anew trid. Accordingly, | dissart.

DIAZ, J.,JOINSTHISOPINION.
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