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WALLER, JUSTICE, FOR THE COURT:
1. ThisCourt'sprior opinion iswithdravn, and this opinion is subdtituted therefor.
2.  Dattie P. Dodson sued Snging River Hospitd Sysem and Snging River Hogpitd for injuries she
dlegedy sudained after asurgery. The Jackson County Circuit Court, Stting without ajury pursuant to
Miss Code Ann. § 11-46-13(1) (2002) of theMissssppi Tort ClamsAct, hddinfavor of Snging River,

entered judgment accordingly, and denied Dodson's pogt-tria motion to dter or amend or for anew tridl.



Dodson gppeds, contending that Judge Dde Harkey should have recused himsdf. We agree, and we
reverse and remand.

FACTSAND PROCEDURAL HISTORY

3.  OnOctober 13, 1997, Dattie P. Dodson, asixty-e ght-year-old woman, underwent back surgery
a Singing River Hospitd in Pascagoula She dleged thet on October 21, 1997, a whedchar trandfer
attendant ran the whedchair in which she was riding into a door facing thereby giving her a severejolt.
Dodson was subseguently diagnosed with a non-digolaced pdlvic fracture which her doctorslinked to the
whedchar incident. According to Dodson, she incurred over $27,000 in medicd expenses.

4. Dodson pursued an adminidrative dam againg Singing River pursuant to the Missssppi Tort
Clams Act, Miss Code Ann. § 11-46-1 to -23 (2002). When no action was taken by the hospitd,
Dodson filed a complaint in Jackson County Circuit Court seeking $250,000 in damages. The case
proceeded to norHury trid on March 27, 2000, before Judge Dae Harkey who took the case under
advissment a the dase of thetrid the next day.

B.  OnSeptember 14, 2000, Judge Harkey issued adecis on and entered judgment on September 22,
2000, in favor of Snging River. Dodson filed a motion to dter, anend and void the judgment or

dternatively for anew trid on October 4, 2000, based onandleged vidlaion of Scott v. Flynt and that

Judge Harkey should have recused himsdif

A violaionof Scott v. Flynt, 704 So. 2d 998, 1004 (Miss. 1996), concernsan improper waver
of apatient's medicd privilege viaatregting physdan's ex parte contact with opposing counsd. Whilea
trid, it was learned that Dr. Ned Polchow, a diagnodtic radiologist, hed reviewed Dodson's x-rays and
later discussed the interpretation ex parte with Singing River's counsd. Dodson argued thet Dr. Polchow
was atregting physdan and that the ex parte contact by Singing River counsd was a violaion of Scott.
However, prior to aresolution of thisissue, Dr. Polchow was rdleasad as a witness, and Singing River
ingteed called Dr. Roland Mestayer totestify. Becauseof this Dodson arguessheisentitled to anew trid.
We dedine to address this issue because Dr. Polchow was withdrawn as awitness and did not testify to
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6.  Dodson dleges that after Judge Harkey took her case under advisement, there came to light
evidenceof aprior relationship? between Judge Harkey and thelaw firm of Calingo, Williams Heidelberg,
Seinberger & McElhaney (Calingo Williams), counsd for Snging River? Spedificdly, Karl Seinberger
fromCalingo Williams represented Judge Harkey when hewas sarving as executor of hismother'sedtate.
The representation concluded on June 12, 1998, with feestotding $10,087.63 paid by the edtate. James
Heiddberg dso represented Judge Harkey and hiswifein aresdentid congtruction action which wasfiled
on May 25, 1995. A dipuldion of dismissa was entered in that action on January 13, 1999. Judge
Harkey and his wife were not charged for the sarvices provided in the condruction litigation. 1t wasaso
established that James Heiddberg of Colingo Williams sarved as campaign tressurer of the Dade Harkey
Campaign Committee in 1998 and thet Calingo Williams hired three of Judge Harkey's assgtant didtrict
atorneys, one before he was dected Circuit Court Judge and two &fter.

7. After Judge Harkey had taken Dodson's case under advisement but before entering adecision, he,
on August 11, 2000, recused himsdf sua sponte from a pending case in Jackson County Circuit Court,
Wesleyv. Jackson County Bd. of Supervisors. Heddberg represented the Jackson County Board
of Supervisors. Judge Harkey'sreason for recusal was hisrdaionship with Haddberg and hisreading of

our dedgoninAetna Casualty & Surety Co. v. Berry, 669 So. 2d 56 (Miss. 1996).* That sameday,

anything subgtantive
*Thereis no indication in the record that Dodson had any prior knowledge of the rlaionship.

3Roy C. Williams and Brett K. Williams are the atormeys of record for Singing River inthis case
and are members of the Calingo Williams law firm.

“In Berry, we hdd that a chencdlor should have recused himsdf from acase in which alavyer

for one of the parties had represented the chancdlor in a prior divorce action and was involved in the
chancellor's redection campaign. 669 So. 2d a 75.
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Judge Harkey went to Helddberg's office & Calingo Williamsto discussthe Berry case and the recusd
issue. Whilethere, Joe Calingo, Haddberg's partner, went into Heiddberg's office and made a remark
that they would have to withhald contributions if Judge Harkey was going to recuse himsdf.  Calingo
Williams contends that this remark was made in jest; however, Dodson assarts that Colingo threstened
Judge Harkey. A similar comment was made & a pretrid conference in a separate matter.

8.  Judge Harkey conducted a hearing on January 19, 2001, on Dodson'smoation. Dodson caled as
witnesses severd atorneys represanting plaintiffs in other actions pending before Judge Harkey whofiled
moationsto recuse him aswdl ascdling membersof Calingo Williams. Judge Harkey entered an order on
April 9, 2001, denying Dodson's motionand conduding therewas no gopearance of impropriety and thet
recusd was not warranted.

DISCUSSION

WHETHER JUDGE HARKEY SHOULD HAVE RECUSED HIMSELF.
19.  Therule concerning disqudification of ajudge in effect a the trid of this case was Canon 3,
subdivisonC, of theCodeof Judicid Conduct. It sates, "A judgeshould disqudify himsdf inaprocesding
inwhich hisimpartidity might reesonably be quedtioned. . . " In conjunction with thiscanon, wehaveheld
conggently that the objective "reasonable person knowing dl of the drcumgtances’ isthe proper sandard

by which we determineif ajudge should have recused himsdlf. Farmer v. State, 770 So. 2d 953, 956

>Calingo Williams contributed $250 to Judge Harkey's campaign.

®Canon 3, subdivison E, of the Code of Judicid Conduct ates the current rule concerning
disqudification of ajudge. It dates "Judges should disqudify themsdavesin procesdings in which tharr
impertidity might be questioned by a reasonable person knowing all the circumstances or for
other grounds provided in the Code of Judicid Conduct or athewiseasprovided by law. .. " (emphesis
added). The"reasonable person” sandard developed in the case law over the years has been integrated
into subdivison E.



(Miss 2000); Tubwell v. Grant, 760 So. 2d 687, 688 (Miss. 2000); Beyer v. Easterling, 738 So.
2d 221, 228 (Miss. 1999); Wallsv. Spell, 722 So. 2d 566, 571 (Miss. 1998); Garrison v. State, 726
0. 2d 1144, 1152 (Miss. 1998); Duplantis v. State, 708 So. 2d 1327, 1345 (Miss. 1998); Evans
v. State, 725 So. 2d 613, 677 (Miss. 1997); Bredemeier v. Jackson, 689 So. 2d 770, 774 (Miss.
1997); Hunter v. State, 684 So. 2d 625, 630 (Miss. 1996).

110. Itisdear that the dandard for recusd isareasonable person knowing dl the drcumdances. Itis
aso dear that judges are presumed to be qudified and unbiased. Farmer, 770 So. 2d a 956; Upton
v. McKenzie, 761 So. 2d 167, 172 (Miss. 2000); Tubwell, 760 So. 2d a 688; Norton v. Norton,
742 S0. 2d 126, 131 (Miss. 1999); Beyer, 738 So. 2d at 228; Garrison v. State, 726 So. 2d 1144,
1152 (Miss. 1998); Evans, 725 So. 2d at 677; Walls v. Spell, 722 So. 2d 566, 571 (Miss. 1998);
Duplantis, 708 So. 2d at 1345; Hunter, 684 So. 2d a 630; Green v. State, 631 So. 2d 167, 177
(Miss. 1994); Callinsv. Joshi, 611 So. 2d 898, 901 (Miss. 1992).

11. Thesecasesaeincondgent regarding the burden of proving the presumption has been rebutted.
We have hdd in numerous cases that the evidence presented must produce a reesonable doulbt asto a
judgesimpatidity. Farmer, 770 So. 2d a 956; Tubwell, 760 So. 2d at 688; Beyer, 738 So. 2d at
228; Garrison, 726 So. 2d at 1152; Evans, 725 So. 2d at 677; Walls, 722 So. 2d at 571; Duplantis,
708 So. 2d a 1345; Hunter, 684 So. 2d at 630; Green, 631 So. 2d a 177. Wehavelikewiseheld thet
the presumption is overcome only by showing "beyond areasonable doubt” that the judge was biased or
unqudified. Upton, 761 So. 2d a 172; Norton, 742 So. 2d a 131; Callins, 611 So. 2d at 901.
112. Surdy, it could not have been intended that the Sandard for recusal be so ringent asto warrant

the crimind law "beyond a reasonable doubt” burden of proof. Quoating Turner, we dated in Collins



that "[t]o overcome the presumption, the evidence must produce a 'reasonable doubt’ (about the vdidity
of the presumption).” 611 So. 2d & 901. However, in the very next paragrgph we dated, "This
presumption may only be overcome by evidence showing beyond a reasonabl e doubt that the judge
was biased or nat qudified.” |d. (emphasis added). In Norton, we quoted Collins in goplying the
"beyond areasonable doubt" burden. 742 So. 2d at 131. Also, in Upton, we cited Bredemeier ad
Turner asthesourcesof the beyond areasonable doubt burden when both of those casesdlearly gpplied
the "produces a reasonable doubt” burden. Upton, 761 So. 2d at 172. See Bredemeier, 689 So. 2d
a 774 (quating Turner); Turner, 573 So. 2d a 678 (goplying "must produce a reasonable doubt”
burden).

113.  Thedringent"beyond areasonabledoubt” burdenis inour opinion, incompatiblewith the tandard
of ahypothetica "reasonable person knowing dl the drcumdances™ The proper dandard isthet recusd
Is required when the evidence produces a reasonable doubt as to the judges impartidity. The
misgpplicationof the " beyond areasonable doubt™" burden in the above-discussad caseswas nothing more
than aminor overaght and would have led to the same conduson. We now darify the burden of proof
from what was previoudy gaed in Upton, Norton, and Collins.

114.  Inour opinion, areasonable person knowing dl the circumstances herewould have aressonable
doubt regarding Judge Harkey'simpartidity in this case. James Haiddberg, a Colingo Williams partner,
served as treasurer in Judge Harkey's dection campaign. Ancther Calingo Williams lawvyer served as
atorney of record in the estate proceedings of Judge Harkey's mother. Other Calingo Williams lawvyers
represented Judge Harkey and hiswife for four yearsin a defective resdentid condruction case. At no
time was Judge Harkey or hiswife charged for the sarvices rendered in the resdentid condtruction case.
Judge Harkey d o recused himsdlf in the Wesley v. Jackson County Bd. of Supervisors casewhen
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it was disdlosed that Heiddberg sarved as Harkey's campaign treasurer. Judge Harkey dso met with
Heiddberg at the Calingo Williamslaw office to discusstheissue of recusd inthat case At that medting,

remarks were mede by Calingo concerning future campaign contributions dthough both Sdes srenuoudy
contest theexact meaning and tenor of thoseremarks: Similar remarksweere dso made at another mesting
atended by Cdlingo Williams lavyers and plaintiff's counsd in another casa. What is compdling about

Judge Harkey'srecusa in Wesley v. Jackson County Bd. of Supervisorsisa the time he recused

himsdf from that case, he had taken Dodson's case under advisement and had not yet rendered adecison.

Whenviewed asawhoale, an objective reasonable person knowing dl of these drcumstanceswould harbor

doubts as to Judge Harkey'simpartidity in this case.

115.  Judice Bankssconcurring opinionin Collinsv. Joshi, 611 So. 2d 898 (Miss. 1992), supports
thispogtion. InCoallins, thetrid judge had represented the trustees of Neshoba County Generd Hospitd,

one of the defendants in the subject suit, for four years. 611 So. 2d a 900. NeshobaGenerd hired Dr.

Joshi, anather defendant, during the judge's representation of the hospitd. 1d. Thejudge hed dso sued

Dr. Soriano, the plaintiff's expert witness, on behdf of the hospitd. 1d. The mgority conduded thet the
judge should have recused himsdlf.  Judtice Banks wrote ssparately and dated, "In my view, while none
of thefactorssanding d onewould necessxily dictaterecusd intheingant case, in combinationthey cregte
reasonable doubt asto impartidity. . . ." 1d. a 903. He dso found a "totdity of drcumstances which
compd the condus on that 'areasonable person might harbor doubts about the judgesimpartidity.” 1d.

(empheds added). That same "totdity of circumdtances' inquiry is gopropriate in this case, and a
reasonable per son, not alawyer or judge, might very wel have harbored the same doulbts about Judge

Harkey'simpartidity in this case



16. We arein no way quedioning the integrity of Judge Harkey who has earned an outstanding
reputation over his many years of public service. We likewise do not question the moative or integrity of
the lavyers of Colingo Williams. But, we mugt be forever mindful of our duty to guard jedoudy "“the
public's confidence in the judicid process™ 1d. (quating Liljeberg v. Health Servs. Acquisition
Corp., 486 U.S. 847, 864, 108 S. Ct. 2194, 100 L. Ed. 2d 855 (1988)). We mud bevigilant to avoid
the appearance of impropriety in any and al of our proceedings as judges. See Code of Judicid
Conduct Canon 2. Judge Harkey should have granted Dodson's mation to dter or amend and recused
himsdf.

CONCLUSON

17.  We find that under a totdity of the drcumstances andlyss a reasonable person might have
reasonable doubtsasto Judge Harkey'simpartidity inthiscase. Wereversethetrid court'sorder denying
Dodson's motion to dter or amend or for new trid, we vacate the tria court's judgment, and we remand
for anew non+ury trid before another trid judge, and any other necessary proceadings condstent with this
opinion.
118. REVERSED AND REMANDED.

PITTMAN, CJ.,SMITH, P.J., COBB AND CARLSON, JJ., CONCUR. DIAZ, J.,

CONCURSIN RESULT ONLY. McRAE, P.J., AND EASLEY, J., DISSENT WITHOUT
SEPARATE WRITTEN OPINION. GRAVES, J.,, NOT PARTICIPATING.



