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EASLEY, JUSTICE, FOR THE COURT:

STATEMENT OF THE CASE

1. OnApril 2-14, 2001, Jarvis Shdlton (Shelton) wastried by ajury in the Circuit Court of Y azoo

County, theHonorable Jannie M. Lewis, presding, for thecrimeof capitd murder. Shelton was convicted

by thejury and received alife sentence. From that conviction and sentence, Shelton gpped sto this Court.
FACTS

12. LisaCrow (Lisa) owned a tore named the Cheshire Cat in Yazoo City. On Augugt 16, 1996,

twinggersKaieand Mally Crow saw Sheton leavether mother’ sstorewith agreen money bag and thar



mother’ s purse under hisright aam. When the girls entered the store, Katieand Mally found their mother,
Lisa, onthefloor with asevere heed injury. Later that evening, Lisadied a the hospitd.

18.  Ealierthat sameafternoon a about 4:00 p.m., thetwo girlswerein their mother’ ssore. Shelton
wasdsinthedorea thistime Lisagrew suspicious of Sheton and asked the girlsto say in the Sore
withher. Thegirlssayedinthe gorewith their mother about 10-15 minutesand left the Sore after Shelton
walked out the door. Mally and Katie identified Shelton & trid asthe man ingde their mother's Sore
. At5:.00p.m. Maly cdled her mather and aranged to pick her up at thedore. Lisatold Mally thet
there was one more customer in the store, but to come and get her. Molly and Katie drove the two to
three minute trip to the store and parked the car directly in front of thedoorway. Mally tetified thet when
the girls arrived she saw Shelton come out of the ore with her mother'sivory colored purse and agreen
money bag. Shdton was carrying the money bag under hisright aam. Mally stated thet she hed a good
look at Shelton and knew that he was the same man that wasin the Store earlier that day. Shelton looked
a Mally and "took off up the drest.” Mally went ingde the Sore, saw her mother lying on the floor with
blood around her heed and called 911.

B. Kdie tedified thet she saw Shdton with her mother’s purse under his right arm and the green
money beg leaving thestore. Katie chased Shelton up thedredt. Katiethenwent homeand got her father.
When they returned to the Sore, she saw that her mother had aheed injury and blood was coming out of
her ears and nose.

6.  MdlyandKatiewent tothe policestaion that night, August 16, and looked at photographic books
of arestessin Yazoo City. Mally looked a five to Sx mug books, but Shdton's phatogrgph was nat in
the books. Thegirls dso viewed three physcd lineups on three different nights and picked Shelton from

oneof thelineups Mally did date thet sheidentified another individud in another lineup as a person thet



looked mogt like the person leaving the sore. Mally sated thet the police asked her to do this, but she
made it dear that she was not making a positive identification. Katie steted thet she looked a hundreds
of photogrgphs. Although Katie did not see a phatogrgph of Shelton, she did pick afew photographs of
men to give the palice anidea of Shdlton's gopearance. Katielater picked Shdton out of the third lineup.
7. Robet Hicks (Hicks) testified thet he has known Shdlton for along time. On August 16, 1996,
Hicks saw and spoke to Shelton near the Black & White department store on Main Stret in'Y azoo City
around 4:00 p.m. AsHickswasleaving the department sorearound 4:20, he saw Shdlton spesking tothe
Brown brothers, Tommy and Jossph.

8.  Tammy Brown (Tommy) testified that on August 16 he was laying brick within about 800 feet of
the crime. A man, who Tommy later identified in court as being Shelton, came up to the brothers and
asked them how long they were going to beinthe area. The man returned later thet day and asked the
sare type of quesions. In fact, Tommy dated that Shelton came by the area a few times that day,
approximately before 12:00, between 2:00 to 3:30, and sometime after 4:00. Tommy described Shelton
aswearing acap, khaki pants, and aplaid shirt, and having somefacid hair. Josgph Brown (Josgph) gave
amilar tesimony as hisbrather. He was laying brick on August 16, 1996, on Main Street in Y azoo City
and was gpproached by Shdton. Shdton kept asking the same questions over and over again.  Joseph
dated that Shdton came by numerous times around 12:00, 2:00, and about 4:20 or 4:30. He described
Shdton as wearing abrown cap, brown pants and aplaid shirt.

19.  Miched Biasdlo (Biasdlo) was working for the FBI and on complaint duty on July 25, 1997. At
11:45 am. he recaived a cdl from a man who identified himsdf as Jarvis Shdton. Shdlton gpparently

dtated that hewasinthe Y azoo County jail which Biasdlo confirmed with Wade Woods a the Y azoo City



police department.  Biasdlo dated that the person began the conversation by complaining about his
atorney and the police department and continued as follows
He [person on the phone] went on to say that he had seen apolice report which indicated
that adaw hammer wasfound at the scene of the murder, which wasan antique sore, and
he said the daw hammer was not the murder wegpon, that he d have to check his car.
And | bdievel asked him, “Why would you haveto check your ca?” And heresponded,
“Toseeif theobject wasin there” And | sad, “What object?” And he sad, “The blunt
object.” And | sad, “What was the cause of deeth in the murder?” Andhesaid, “A blunt

object.” And | asked himif he was awvare of the sgnificance of what he was tdling me,
and he sad that he - - | believe he said he had to go or wordsto that effect, and he hung

up the phone.

William Mercer (Mercer), who wasin cugtody of the Missssppi Department of Corrections & the time
of trid, testified that he met Shelton in April 1997 while they had “yard cdl” at the fadility. Shdlton told
Mercer that his case involved amiddle age woman in Y azoo City and that “he had looked & - - he had
scoped the place for acouple of days” According to Mercer, Shelton “cased” the place for afew day.
Therewastoo much “traffic’ on thefirg day so hewent back the second day. Shelton watched the place
and actudly entered two or threetimes. FHindly, just before dosing time, Shdlton entered and hit the lady
with apipewrench. Heleft with the money bag and purse and did not redizethat the daughterswerethe
people that hed pulled in as he was leaving.

110.  Dr. Seven Hayne (Dr. Hayne), aforendc pathol ogist who performed the autopsy on Lisa sbody,
tedtified that she hed atear that wastwo and one hdf inches by one and one hdf inches on the back of her
head. Thetear had a dar-shepe and wasin themid back of thehead. Thisinjury produced agraight line
skull fracture. The resulting blow to the back of the head produced other fractures in the head and
hemorrheging. Dr. Haynetestified thet thistype of injury indicated that alarge amount of force by abroad
surface was ddlivered to the head. The cause of deeth waas determined to be blunt force traumawhich

produced cranid cerebrd trauma. When asked if ether a pipe wrench or a crescent wrench could be



cgpable of producing the type of injuries that Lisa sudtained, Dr. Hayne Stated, “If struck on the fla
surface, dther of those indruments; if the indruments were large in Sze, it could essily produce thet, if
ddlivered with force”

11. Following his conviction, Shelton gppeded to this Court raising the fallowing issues

l. Whether thetrial court erred by refusing to suppressthepre-trial
identification of evidence and testimony of the out-of-court show
up identification and by allowing the in-court identification
testimony of Molly Crow and Katie Crow.

Il. Whether the trial court erred by denying Shelton’s motion for
continuance based upon illness of the defense attor ney.

[11.  Whether thetrial court erred by failing to grant Shelton’s motion
for mistrial after a prospective juror stated in voir direthat this
was the second capital murder trial for Shelton.

IV.  Whether thetrial court erredinrefusingtogrant Shelton’smotion
for amistrial based on thewitness simproper comment regar ding
Shelton’sright to testify or remain silent under Amendment V of
the United States Constitution and Article 3, Section 26 of the
Mississippi Constitution of 1890.

V. Whether the court committed reversibleerror when it refused to
grant adirected verdict.

DISCUSSION

l. Whether thetrial court erred by refusingto suppressthepre-trial
identification of evidence and testimony of the out-of-court show
up identification and by allowing the in-court identification
testimony of Molly Crow and Katie Crow.
112. “Thedandardof review for suppression hearing findingsconcerning pretrid identificationiswhether
or not subdtantia credible evidence supports the trid court's findings thet, consdering the totdity of the
crcumgances, incourt identification testimony was not impermissbly tainted.... The gppdlate review

should digurb the findings of the lower court 'only where there is an absence of subdlantid credible



evidencesupportingit." Hornev. State, 825 So.2d 627, 637 (Miss. 2002) (quating Ellisv. State, 667

S0.2d 599, 605 (Miss 1995)).

113.  Thecourt must condder thefiveBigger s factorsto determinewhether the sandard has been met
for the identification tesimony. Neil v. Biggers, 409 U.S. 188, 199-200, 93 S.Ct. 375, 382, 34

L.Ed.2d 401 (1972). The five factors are as follows “(1) the opportunity of the witnessto view the
aimind a thetime of the crime; (2) the witness degree of atention; (3) the accuracy of the witness prior
description of the crimind; (4) theleve of cartainty exhibited by the witness a the confrontation; and (5)
the time between the crime and the confrontetion.” Horne, 825 So.2d a 637 (citing Neil v. Biggers,
409 U.S. at 199- 200, 93 S.Ct. at 382).

114. Shdton arguesthat thetrid court should have suppressed the pre-trid identification by Katieand
Mally and their in-court identification because the identification was unrdiable. In Jenuary 1999, thetria
court conducted a hearing on Shdlton’ s motion to suppress witnessidentification. The trid court denied
the mation and dlowed testimony from the girlsduring trid. Thetrid court Sated:

Next isthe motion to suppress the identification of evidence. Asto the evidence on the
moation to suppress for identification of the defendant, the Court finds thet there was no

improper suggestion by law enforcement or any improper conduct during  photographic
lineup or the physicdl lineup; nor was there any improper conduct on the photogrgph thet
was placed in the lineup. There was nothing to suggest that there was any impermissible
conduct by any law enforcement; therefore, the mation to suppress the identification
evidenceisdenied.

115.  Shdtoncomplansthet Lisawasdoneand therewasnowitnesstothearimeagang her. Hedams

that Katie stesimony, in particular, made her identification unrdiable. However, Sheton arguesthat both
girlsfasdy identified someone ather than Shelton in the photogrgphic lineup. In addition, Shdton dams
that he “was not represented by counsd & the lineup a which he was identified.” Before andyzing the

Bigger s factors, we will discuss both Katie and Madly’ stesimony aswel asthe dam that Shelton hed



no counsd a thelineup. Wefind that from the onsat the record reflects thet Shelton has not been entirdly
accurate in reveding the complete facts of the case.

A. Katieand Molly
116. Shdton argues that Katie dlegedly saw the man, but did not see hisface. In his brief, Shdton
further datesthe fallowing:

According [to] the testimony of Katie Crow a the pre-trid suppresson hearing, Kaie

Crow never got agood look gt] theface of the black man shesaw around the area. Katie

pick [9¢] out ancther man in the photo lineup who was nat Jarvis Shdton. Infact, Katie

Crow picked a least two or moreindividualsout of the photo lineup who were not Jarvis

Shdton asthe black man she dlegedly saw coming out of the Sore.
Shdlton aso arguesthat both girls"fasdy identified sSomeone dse other that [d¢] the gppdlant intheinitid
photographic lineup.” Shelton’ scharacterization that Katie” never got agood ook gt] thefaceof theblack
man” is ineccurate as reflected by the record.  Although not spedificdly addressed, Mally’ s testimony
indicates that she dso saw Shdton. The record dso reflects that both girls picked men that looked the
mogt like the man a thair mother’ s Sore on August 16. However, nather girl positively identified anyone
until the third lineup.
17. Thegirlscameto the Sore a goproximatdy 3:00 p.m., left, and then returned a 5:00 p.m. The
record does reflect thet at the time Katie wasin the doreat about 3:00 p.m. sheinitially sated thet the
fird time shelooked she did not see the face of the customer upgtarsin her mother’ sstore. However, she

|ater dated thet she did see the customer and the following exchange occurred during the hearing:

Q[defenssl]  Okay. And s, this was a man updtairs and you couldn't see his face

intidly, right?
A. Yes gr.
Q. And then, & some point, you indicate thet you saw hisface; isthet true?
A. Yes gr.
Q. Was tha when he came downdars?



A.

Q.
A.

| had seen him while he was updtairs and then he came downdtars and |
wetched - - | looked a him.

Okay. Now, according to your testimony now, thefirg imeyou saw his
face, wastha not when he came downdars? Now, you correct meif I'm
wrong. Waan't it true thet the fird time you saw his face was when he
came down the dairs?

No, | saw him while he was updars

Okay. Andyou saw hisface while he was updtairs, isthet right?

Jud alittle bit, yes, Sr.

When the girls came back to their mather’ s sore around 5:00 p.m. Katie saw the man coming out of her

mother’ sgore. The fallowing are exchanges between Katie and the defense counsdl and Katie and the

prosecution:

Q/[defense]

>POP>POP>PO0P>0O P

Now, a some point later, you - - okay. Let’sjust go back for just a
minute. This man that you saw coming out of the dore, as hewalked out
of the gore, did he turn immediady?

Yes, 9r. Hesaw that we hed pulled up and he opened the door whilewe
were pulling up and looked to the left and | saw hisface

Okay. So, you saw hisface when he looked to the left?

Yes, dr, helooked - - he had to look to the left to look a us.

Okay. And you wereto his|eft?

Yes gr.

SO his- -

Sraght in front of him and then he looked.

Okay. So, hejust looked and then took off?

Uh-huh, (affirmétive).

Katie thentedtified that shelooked at photographsin themug booksat the police gation. For later lineups,

the policefirs showed Katieindividud photographsof thelineup and then shesaw aphyscd lineup of men.

Kaie looked through the stack of photogrgphsby hersdf. Ontheday of thefirgt lineup, Ketie sated thet

she picked aman who looked Smilar and mogt like the man she saw a the dore. Katie dso looked a

more photogrgphs dfter the lineup and again picked afew pictures of men who looked mogt likethe man

a her mother’ sstore. All together, Katie looked at three lineups.



Q.[defenss] Did you know when you - - grikethat. When you saw my dient
in the lineup, you knew you had seen him acouple of daysealier
in one of those pictures thet you said looked something like the

man?
A. | know | saw him in my mamd s dore thet day.
Q. [prosecutor] Did you - - in rdation to whet your mother told you about the

person there in the store and her baing &raid to be done, what if
anything did thet cause you to do with regard to him?
Look & him and | noticed him.

Okay. Did it cause you to pay more dtention to him then you
otherwise would have?

A. Yes gr.

o >

*kkkk

Q. [prosecutor] Now, a that time [during the third lineup], did you have any
problems or any troubleat dl or any doubtsat dl inidentifying the
person that you saw in the store both earlier in the afternoon of
the 16™ and leaving the Store with your mather’s purse from the
lineup that you viewed the lagt time?
No, gr.
And you did pick somebody out and meke a podgtive
identification & thet time, didn't you?
Yes gr.
And who was thet person that you picked out?

A. That man right there

Q. [prosecutor] Okay. Y our Honor, may the record reflect she again pointed to

the defendant.

118. Astotheasstion tha the girls"fdsdy identified someone dse other thet [dc] the gppdlant inthe

o> O2F

initid photographic lineup”, Katie dated that prior to picking Shelton out of the lineup that she never
positivey identified anyone or any photograph as being the person that wasinthe gore. Katie did testify
that during thefirgt lineup on August 18, she picked someone other than Shelton. However, Kaietedified
that “I picked out amean that | said looked Smilar to him [the man at the store], but | didn’t think it was

him” She then dated that she could not mike apogitive identification on thet person. Katie even picked



out afew photographs of people and gated | picked afew out thet looked mogt likehim but | didn’t pick
any certainoneout. | picked afew out thet resembled himthemogt.” Neverthdess, Katie Sated thet there
is adifference between seeing someone in a phatograph and seaing them in person. She did not want to
meke apogtiveidentification until shewas surethat she picked the correct person. When questioned why
she chose Shdton, Katie stated “[because that’ s the man | saw that day walking out of the Sorewith my
mama s purse”

119. Madlly dso gave testimony thet she saw the man in her mother’ sstore. She dated thet while she
wasinthegore“l did seehisface” In addition, she Sated that shelooked a hisface “[e]very - - every
chancel gat, | did, yessr.” Maly dsotedtified thet she picked aphotogrgph of a man thet looked smilar
totheman a thedore. At thefird lineup on Augugt 18, Mally picked a man who looked smilar to the
mena the gore, however, shedid not make apogtive identification. At the hearing, Mally dso identified
Shdton as being the men in the sore. Of dl the photographs that Mally viewed, she gave no postive
identification of any person. However, Mally sated that she had no doulot and was positive that the men
she picked from the lineup on August 21, 1996, was the correct person.

120. Clealy, Shdtonismisakenin hisassertions. Therecord showsthet Katieinitidly did not seethe
face of the man when shefirg entered her mother’ sstoreon August 16, 1996. Shortly thereefter however,
Katie saw the face of the man and his generd features while in the store and as the man exited the Sore
a 5:00 pm. Mdlly dso tedtified that she saw themanthat day. Furthermore, both girlstestified thet they
chose men who looked themogt like the man in their mother’ s tore from photographs and thefirgt lineup.
However, nather gil meade a positive identification until they saw Shelton.

B. Representation by Counsel at the Lineup

10



21. Shdton dso argues that he was not represented by counsd a the lineup. Upon review of the
record, we condude that Shelton is mistaken in his assertion.  During the hearing, the prosecution
questioned Wade Woods (Woods), the Assisant Chief of Police with Yazoo City at the time of crime,
about thelineups. The fallowing exchange occurred between the prasecution and Woods:

Q. Okay. All right. Okay. Now, later onthat day [August 21, 1996] thet [Shelton]
was arested, that’ s the time that the find lineup was conducted, the third line-up
[§C]?

A. He was arrested that moming. Shortly after his arrest, and when he told us he
wanted to speek to hisatorney, weterminated theinterview. Hewas processad,
booked, fingerprinted, and photographed, placed injail, and shortly theregfter, an
individual arrived at the police department identifying himself as
Mr. Shelton’sattorney of record, Jim Arnold.

Q. Okay.

A. We briefed Mr. Armold on what hed trangpired that morning, and he wanted an
opportunity to confer with Mr. Shdton, and we provided him with thet
opportunity.

Q. Okay. All right. At the time that the lineup was conducted, was
Mr. Arnold present?

A. Hewas.

Q. Wherewas helocated at the time the lineup was being conducted?

A. Hewasin the viewing room where | had the withesses during the entire lineup.

Q. Okay. So he was dreedy waiting as eech witness camein. Did he ever leave
during, between any of the witnesses coming and going?

A. | couldn’'t say. Hewasin there when | would come in with awitness.

Q. Every witness you brought in, he was dreedy there?

A. Yes dr. | bdieve he 9gned, did he not Sgn as awitness?

Q. Yeeh. And | believe you'rereferring to the - -

A. The identification sheets

Q. That was conducted. There'sablock on those sheets for Sgneture of atorney?

A. Yesh. Hesgned dl of them.

Q. Mr. Arnold signed asthe attorney during that 21% lineup on each
and every form, did henot?

A. Yes,sir. Infact, thereasonfor having thelineup that night, we hed redly wanted

to haveit shortly after Mr. Sheton’sarrest, but Mr. Amold said he hed aconflict
and hed to be in court somewhere or something like thet and asked if we could
postpone the lineup until thet night, and we agreed to accommodate him.

1 Shdton wasinitidly represented by attorney Jm Arnold. At trial, Shelton was represented by
two other attorneys, and on apped Shelton is represented by yet different attorneys.

11



(emphadis added).
122. Clealy, Shdton ismigaken in his assartion that he was not represented by counsd a the time of
the lineup.

C. TheBiggers Factors

123.  Wenow tuntotheBiggers factors.

(1) the opportunity of the witness to view the criminal at the time of the
crime.

124. Nether girl actudly saw anyone harm their mother. However, both girls were in their mother’'s
gore a about 3:00 p.m. and saw Shetoninthestore. They both saw hisface. Thegirlsleft the Soreafter
Shdton. When thegirlsreturned to the store around 5:00 p.m. they parked infront of their mother’ sstore.
Both girls saw Shdlton leave the dore. At the hearing, both girls Sated thet Shelton hed their mother's
purse under his arm as he was leaving the store and Mally dtated that he dso had her mother’s green
money beg.
(2) thewitness'sdegree of attention.

125. Thegirls mother was concerned about the customer in her sorearound 3:00 p.m. Because of the
concern, Katie sated “1 watched - - | looked a him” and “I looked- - | can say thet | looked a him well
enoughto - - | meen, | didn't just glance and look away.”

126. Whenthegirlsreturned to the Sore around 5:00 p.m. Katiewas “[r]ight in front of the toreinmy
ca'' when she saw Shdlton leaving her mother’s dore. She naticed that Shelton came out of the sore
quickly and was carrying her mother’s purse. Kaie saw the man's face and watched as he opened the

door to the sore as she and Mally were pulling into a parking space.

12



127.  Atonepoint, Katiedso acknowledged thet the man had sood gpproximetdy Six to ten feet avay
fromher, while hewasin the Store earlier that afternoon. Katie sated that her mother was uncomfortable
because of the man updarsin the gore and did not want to be done in the Sore by hersdf. Since her
moather was concerned, it madeKatie“[l]ook a himand | noticed him." Shedated that shepicked Shelton
out of the lineup “[b]ecause that' s the man | saw that day walking out of thesorewith my mama spurse”
128. Madlly dated that earlier that day when she entered to the dore, the man was updars. She saw
hisfacefrom upgtairs The man glanced down toward her and then looked away when he noticed thet she
sawv him. Agan, Mdly gated “| did see hisface’ and that she looked a his face “every chance | got.”
She was paying particular attertion to the man because her mother told Madlly that she was suspicious of
themen. Moally dso sated later in the day she pulled into a parking Space, stopped the car, and saw the
manquickly coming out of the door tothestore. Mally identified Shelton in the fallowing exchange with
the prosecutor:

Q. Okay. Isthere any doulbt - - a 5:00 when you saw this person coming out of the
dore, is there any doubt thet it was the same person that hed been in the Sore
ealier that day?
Ther€ s no doubt.
Thet you obsarved and that your mother told you she was érad of ?
Yes
Those were the same people and you' re sure of that?
Yes, gr.
And that person is Jarvis Shdlton, the defendant?
Yes, gr.
Wasyour identification of Mr. Shdton in this case basad upon anything other then

you being sure that you saw him on that day on both occasons?
No, gr. (3) theaccuracy of thewitness'sprior description

> OPO0P>PO0>O0P

of thecriminal.

13



129. Kaétie described the man asablack mae about 35 or 36 yearsold. She described the dothes, a
plad shirt and tan jeans, that hewaswearing that day. In addition, Katie sated the man was skinny, wore
aha that wasfacing frontwards, wasabout 56" tal, hed facid hair and had pockmarksor acneon hisface
130.  Mdlly described the man as having abeard or facid hair. Shedso dated that the man’ sfacewas
scared and/or had acne scars, he was wearing awhite cgp facing frontwards and he wasin his 30's.
131.  During the hearing, it was noted that Shelton did infact have acne markson both Sdesof hisface
The Assgant Chief of Police for Yazoo City a the time of the incident, Wade Woods, tedtified & the
hearing that Katie and Madlly’ s description of the manwas Similar to two witnesses, the Brown brothers?
(4) thelevel of certainty exhibited by thewitness at the confrontation.
132.  When questioned about alineup which induded Shelton, Katie stated that “I know | saw himiin
my mama sgoretha day.” Katie dso dated that Sheton was the man that she saw waking out of the
storewith her mother’ spurse. Mally had no doubtsthet the person that wasleaving the Soreat 5:00 p.m.
was the same person that was in the Sore erlier that day. She aso tedtified that the person was Shelton.
(5) thetimebetween the crime and the confrontation.
133.  Mdly sooketo her mather, Lisa, literdly minutesbefore discovering her lying in blood on thefloor
of thegore. AsKatieand Mally pulled into aparking Space directly infront of the store, they saw Shelton
exiting the building. The palice conducted three lineupson August 18, 19, and 21, 1996. FHvedaysafter
Lisawasinjured and died on August 21, 1996, Katie identified Shelton & the third lineup asthe men thet
|ft the Store with her mother’ spurse. FHve days later on August 21, 1996, Mally dsoidentified Shelton

a the lineup asthe person that was & her mother’ s gore on Augugt 16, 1996.

2 At trial, Tommy described Shelton as wearing a cap, khaki pants, and a plaid shirt, and some facial hair.

Joseph gave similar testimony ashisbrother. Joseph described Shelton aswearing abrown cap, brown pantsand aplaid
shirt.
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134. All of thefive Bigger s factorsfavor admissihility inthiscase Bath girls saw Shdlton during ther
two vidtsto thar mother’ s sore on August 16, 1996. Jus moments after seaing Shdtonleaving thedore
with their mather’ s purse and money beag, Mally found her mother injured and blesding on thefloor of the
gore. Inaddition, both girls gave testimony that their mother was concerned about the man in the Sore;
and therefore, thegirlspaid particular atention to theman andlooked a him. Further, both girlsSated thet
the man who |eft the gore a 5:00 p.m. was the same person who had been in the Sore earlier thet day.
Both girls were postive that they had identified the correct man at the lineup asthe person that had been
intheir mother’ssore. Fndly, the girls arrived at the gore as Sheton was leaving, and within five days
of theinjury and subssquent deeth of their mother, the girls identified Shelton in alineup. Looking & the
totdity of the drcumdances, subgtantid and credible evidence supported the trid court’s ruling to admit
the evidence. Wefind that the tesimony was sufficent for the identification to be admissble without any
likdihood of middentification or irreparable identification. Thisissueiswithout meit.

[l. Whether the trial court erred by denying Shelton’s motion for
continuance based upon illness of the defense attor ney.

135. Thedandard for review for agrant or denid of amoation for continuance is within the discretion
of thetrid court. Smiley v. State, 815 So0.2d 1140, 1143-44 (Miss. 2002) (citing Coleman v. State,
697 S0.2d 777, 780 (Miss.1997)). The gppdlate court will not reverse the trid court unless the ruling
resulted inmanifeg inugtice | d. Seealso Smmonsv. State, 805 So.2d 452, 484 (Miss. 2001); Gray
v. State, 799 So.2d 53, 58 (Miss. 2001); Buckley v. State, 772 So.2d 1059, 1060 (Miss. 2000);
Atterberry v. State, 667 S0.2d 622, 631 (Miss. 1995).

136. Shdtonfiled amoation for continuance based upon hedth congderations of the defense dtorneys

One of the defense dtorney’ s uffered from cancer in the previous year and had follow-up medicd testing
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scheduled for the week of trid. A review of the record reveds that the February 2001 motion for
continuance was the second mation presented to thetrid court involving medicd examinaionsfor defense
counsd. Previoudy in July 2000 and gpproximately one month beforean August 2000 trid dete, amation
for continuance was filed by defense counsd citing, in part, that a pos-operative exam for the defense
attorney was scheduled for the week of trid. Thetrid court granted the continuance.
137. By order dated October 10, 2000, thetria was rescheduled for theweek of April 2-6, 2001. In
February 2001, goproximatey a month before the new trid date, defense counsd filed the mation for
continuance a issue which again waas based in part upon medicd testing scheduled for the week of trid.
At ahearing, thetrid court denied the mation for continuance and sated the fallowing:

Onthemoationto continue, thisCourt can sympathizewith the conditions of thedefendant’s

atorney. This case was sst more than Sx months ago and it was deared, the date was

cleared with both sides before this Court set the court date. In order to continue this

matter, thisCourt islooking a another year, because | havetowork with Madison County

court docket, and it's just too hard to try to rest within a reasonable time to retry this

métter. Therefore, the motion for continuance is denied.
Shdton argues that the denid of the continuance was an abuse of discretion. By denying the maotion for
continuance, Shelton daimsthet hewasdenied afar trid. Shdton dludesto thefact that thiswasacgpitd
murder case with the potentid for a deeth pendty sentence. Further, the defense attorney arguesthat he
“dearly demondrated that he could not effectivey represent hisdient under the conditionsimposad by his
illness and thet a continuance wasin order.”
138. The State arguesthat theissue is not preserved for goped purposesasthereisno maotion for new
trid in the officid record. Indeed, this Court findsthat no motion for new trid iscontained within the.court

papers before this Court, nor does there gppear to be any ore tenus motion within the transcripts.  In

Crawford v. State, 787 S0.2d 1236, 1242 (Miss. 2001), this Court held that when a denid of a
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continuance is nat induded as an assignment of error in amation for new trid, theissueis not gopropricte
for gppdlatereview. “Onmationfor anew trid, ‘ cartain errorsmust be brought to the attention of thetria
judge s0 that he may have an opportunity to pass upon ther vaidity before this court is caled upon to
reviewthem.” |1d. a 1242-43 (citing Metcalf v. State, 629 So.2d 558, 561-62 (Miss.1993)). See
also Farrisv. State, 764 S0.2d 411, 423 (Miss. 2000). Wefind that thisissueisprocedurdly barred
from review.

139.  Notwithsdandingtheproocedurd bar, Shdton’ sargument il fallsonthemerits ThisCourt mantains
thet the trid court did not abuse its discretion, nor was there any manifest injudice to Sheton. The jury
imposed asentence of life imprisonment on Shelton. Defense counsd brought the mation for continuance
based in part upon medicd tesing for oneof theatorneys Thismotion wasfiled goproximatdy onemonth
prior totrid. Thetrid court had previoudy granted asmilar continuance for medica reasonsin July 2000.
Conseguently, the trid court rescheduled Shelton'strid from October, 2000, to April, 2001. Defense
counsdl knew a number of months in advance of this rescheduled trid dete. The trid court denied the
continuance basad upon the advanced natice of the new trid date, the fact thet the new trid dete was
"deared" with dl parties and thetime and scheduling condraints for thetrid court. Clearly, the trid court
was within its discretion to deny the continuance. Accordingly, this Court finds thet this issue is without
merit.

1.  Whether thetrial court erred by failing to grant Shelton’smotion
for mistrial after a prospective juror stated in voir direthat this
was the second capital murder trial for Shelton.

140. Shdton contendsthat the jury pool was contaminated and his case was prgjudiced after avenire

person dated that this was Shelton's second murder trid.
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41. InCastonv. State, 823 So. 2d 473, 492 (Miss. 2002), this Court set out the andard of review
for amotion for midrid asfolows

“Whether to grant amotion for midtrid iswithin the sound discretion of thetrid court. The
dandard of review for denid of amation for midtria isabuse of discretion.” Pulphusv.
State, 782 So.2d 1220, 1222 (Miss. 2001)(citations omitted); Spann v. State, 771
S0.2d 883, 889 (Miss.2000); Johnson v. State, 666 So.2d 784, 794 (Miss. 1995);
Hoopsv. State, 681 S0.2d 521 (Miss. 1996). “Thefalureof the court to grant amation
for midriad will not be overturned on goped unless the trid court abused it discretion.”
Bassv. State, 597 S0.2d 182, 191 (Miss. 1992).

Indeed, the Uniform Circuit and County Court Rule 3.12 concerning midrids dates

Uponmoation of any perty, the court may dedareamidrid if there occurs during the trid,
ether indde or outsde the courtroom, misconduct by the party, the party's atorneys, or
someone acting a the behest of the party or the party'sattorney, resullting in subgtantia and
irreparable prgudice to the movant's case.

Upon mation of aparty or its own mation, the court may dedareamidrid if:
1 Thetrid cannot procesd in conformity with law; or
2. It gppears there is no reasonable probability of thejury's
agreement upon averdict.

(emphasisadded). During the vair dire, the State questioned venire person Makeba Wilson asfallows

State: Yesh. We probably dl would agree on thet. Now, firg, to explain something
about the system, and the Judge just explained to you that if we did get to a
second phase, that you have to ligen to the indructions and weigh things. Now,
you have sad your beiefs here, if we do get to the second phasg, if you're
sdected to St on thisjury and we get to asecond phase, thet will meen that you,
inyour mind, beyond areasonable doult, havefound Mr. Sheton guilty of murder
inwhich he saccused of. That will bethefird phese. I'm saying if you found thet.
If you found thet, then thet will bethe murder. | mean thet would bewhét you're
gainginon. So knowing that and what opinion you gave us here, would you go
into the pendty phase saying, “Waéll, he should be put to desth?”

A. Weéll, nol wouldn’t. | mean just, well, but, well, I’'m going to say
thisright here: I’ve heard some peoplesay up in herethat hehad a
trial before, and it wasahungjury,sol mean| can’t say that if he's
going to be guilty or not guilty.
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Q. Okay. Wdl, would thet fact enter your mind in any way asfar asatrid that you
heard that he had atrid before?

A. No, itan'tgoingto dfect mea dl. | meanit' sjus something | heard. | meaniit
wouldn't affect my dedisonif I'm onthejury.

During theindividud vair dire by defense counsd, Wilson was questioned, in part, asfollows

Q. And, now, | would request permission from the court to inquireastowhet
isthe source of the Satement thet there was ahung jury.

Court: Okay, you may.

: Ms. Wilson, | thank you for raisng thet with us thet someone had sad

there was a hung jury; right?

Yes

Where did you heer thet at?

You- - thewomean, | don't even know her name, she was Juror No. 1,

and that'swhere | heard it a. Because that’s when | was Sitting over

there when wefirg darted, and that’ swhere | heard it.

Before the Judge hed a chance to say anything to you?

Yes. Like | sad, that's just hearssy. Thet's nat going to affect my

dedsonif I'monthejury.

>0 >» O

> QO

Shortly thereefter, defense counsd for Shelton requested amidria and Sated the following:

However, I'ma thistime, going to movefor amigtria because of the datements made by
the lady in the audience during the course of our vair dire. | think thet she had and weve
hed severd jurors comein and tak about it. | think she haswhat’ sthe word vitiated this
pand to the point, contamineted thispand, to the point that | think that shehasirreparably
injured this defendant’ s chances of getting afar trid. That being the case, | would move
for amigrid and ask thet dl jurors be gtricken.

In denying the mation for midrid, thetrid court ruled:
Themation for midtrid is denied dthough there was ajuror who mede the Satement thet
this was the second trid. But each of the members that have been in the pand that has
mede reference to thet, they havedl dated thet it would not have any effect onthar ability
to 9t and render afar and impartid judgment inthiscase And this Court will inquire as
to whether or not there was any other membersin the pand that hasbeen affected by this
Satement made by juror, Ms. Pruitt. | think she was 22.
142.  Wefind that the trid court did not abuse its discretion by denying the motion for midrid. There

was no showing of misconduct that resulted in subgtantia or irreparable harm to Shdlton's case pursuant
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to URCCC 3.12. Prior to meking peremptory chdlenges, the trid court acknowledged thet a few
progpective jurors heard thet thiswas asecond trid for Shelton, but thet the information would not affect
thar dbility to meke adecison. Nevethdess, thetrid court granted an additiond peremptory chdlenge
to Shdton and the State. Noone of the 12 jurors chosen to serve on thejury expressed any misgivingsthet
thiswas Shdlton’ ssecond trid.  Despite arguing that Wilson tainted the jury poal by reveding thet another
venire person dated that thiswas Sheton’s second trid and the previoustrid resulted in ahung jury, the
defense never mede a peremptory challenge againg Wilson. In fact, Wilson was ultimatdy sdected asa
juror onthecase. Accordingly, this Court finds thet thisissue iswithout merit.
IV.  Whether thetrial court erredinrefusingtogrant Shelton’smotion

for amistrial based on thewitness simproper comment regar ding

Shelton’sright to testify or remain silent under Amendment V of

the United States Constitution and Article 3, Section 26 of the

Mississippi Constitution of 1890.
143.  As previoudy dated in Issue 111, the sandard of review for amotion for midrid is an ause of
discretion. Caston, 823 So. 2d at 492; Pulphus, 782 So.2d a 1222. The grant or denid of amation

for continuance is within the sound discretion of thetrid court. 1d.

144. Shdton arguesthat thetrid court erred by faling to grant his mation for migrid when awitness
Chief Bobby Adams (Chief Adams), dlegedly made a backdoor attempt to comment on Shdton's right
toreman dlent or to tedify. He dams that the comments were prgudicdid and amounted to reversble
error.

145.  During the direct examingtion of Chief Adams the fallowing exchange occurred:

Court: Okay. The date may proceed.

[Sate): | bdlieve | had asked you if therewas an atempt to interview Mr. Shdlton
after hisares on the 211 of Augus.

A. Yes

Q. And, again, would you tdl uswho was present at thet time?
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[Defense]

Mysdf, Assgant Chief Wade Woods, and Detective Michad Wallace?
And was Mr. Shdton advisad of his Miranda Rights?

Yes, by Assgant Chief Wade Woods

Okay, and did he - was he promised anything in order to get him to talk?
Were any thregts mede to him or ather types of inducements?

No.

Did he agree a thet timeto talk to you?

He mede a Satement.

And bas caly wha satement was- what questionswereasked of himand
what did he say?

After being advisad of hisMirandaRights Assstant Chief Wade Woods
asked Mr. Shdtonif hewasin downtown Y azoo City on Fiday the 16th
a about 5:00, and Mr. Shdton's reponse was yes.

Okay. All right. Wasany other statements made?
Mr.Shelton stopped talkingat that time. Noother statement
was made.

Objection. Midrid...He said Mr. Shelton stopped taking & thet poirt.
That'sthe key point. You cannot use a man's slence againg him, and
obvioudy he saying Mr. Shelton choseto stop talking.

(emphasisadded). Thetrid court denied the mation for midtrid and Sated the fallowing:

| think nothing further then the fact thet he stopped talking does not raise the ground for
midrid. That would be denied. 1 want you to kind of say away from that so hecan'tgo

any further.

Wefind thet thetrid court did not abuse its discretion by denying the motion for midrid. Thetrid court
determined that merdly sating that Shelton sopped talking did nat risetothelevd of midrid. Shdtondtes
no caselaw authority whatsoever to support hisdam that hewas prgjudiced by Chief Adamssdatement.

This Court finds that thisissue is without merit.

V. Whether the court committed reversibleerror when it refused to
grant adirected verdict.

146. Shdton cgptionshislast assgnment of eror interms of the trid court's refusdl to grant adirected
verdict. However, the limited case law dited in support of his contention concearns bath the weght of the

evidence and the suffidency of the evidence There gopears to be some confuson by Shdton.
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Neverthdess, thedirected verdict and the ufficiency of the evidence havethe same standard of review and
will be addressed by this Court.

147.  The crux of Shdton's argument isthat no physicd evidence linked him to the murder scene. In
particular, Sheton arguesthat hisfingerprintswerenot presant at the murder Scene, no murder wegponwas
recovered, and no witness tedtified that he had awegpon.

Standard of Review

8. InJeffersonv. State, 818 So0.2d 1099, 1110-11 (Miss. 2002), this Court held thet the standard
of review for denids of mations for directed verdict, judgment notwithstanding the verdict and a request
for aperemptory indruction isthe same. A directed verdict, judgment notwithstanding a verdict and a
request for peremptory indruction dl chdlengethelegd sufficency of the evidence presanted a tridl. | d.
"Since each requires condderation of the evidence before the court when made, this Court properly
reviewsthe ruling on the last occasion the chdlenge was made in the trid court. This occurred when the
Circuit Court overruled [thel motionfor INOV." McClain v. State, 625 So.2d 774, 778 (Miss. 1993)
(atingWetzv. State, 503 S0.2d 803, 807-08 (Miss.1987)). See also Edwardsv. State, 800 So.2d
454, 462 (Miss. 2001) (The slandard of review for a INOV and a directed verdict are the same and
implicate the aufficiency of theevidence Al chdlengethelegd suffidency of theevidence. The appdlate
court properly reviews the ruling on the lagt occasion the chdlenge was medein the trid court, when the
circuit court overruled the INOV).
149.  Shdton made amoation for directed verdict a the close of the States casein chief. Thetria court
denied themotion for directed verdict. Subssquently, Shelton proceeded to introduce evidenceon hisown
behdf. In Smmons v. State, 722 So0.2d 666, 672 (Miss. 1998), this Court held that "[w]hen the
defendant proceeds with his case after the Sate rests and the court overrules the defendant's motion for
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a directed verdict, the defendant has waived the apped of thet directed verdict." 1d. a 672 (dting
Hollandv. State, 656 S0.2d 1192, 1197 (Miss1995)). Therefore, Shton effectively waived hismotion
for directed verdict when the trid court denied the mation and he proceeded with his case

150. Whilethemation for directed verdict wasraised by Shelton after the Siate rested its case, thertrid
court denied it. This Court findsthat the record contains no maotion for INOV or incidentally amoation for
new trid, ether in the court papers or in an ore tenus motion before the court. Shdlton is therefore
procedurdly barred on thisissue

1. Neverthdess assumingarguendothat theissuewasnot procedurdly barred fromreview, thisCourt
will andyzetheargument in light of a INOV. Sinceadirected verdict and INOV have the same sandard
of review, gppdlate courts properly review thelagt occas on the chalengewas medein thetrid court, when
thetrid court denied the motion for INOV.

152. Theevidence sub judice showsthat Lisa, the victim, was worried about a customer in her dore.
Katie and Mally werein thar mother’ s sore onMain Street in Y azoo City between 3:00t0 4:00 p.m. on
Augud 16, 1996. Thegirls pad particular atention to the customer because their mother expressed her
concernabout him. Both girlslooked a the customer, who they both identified later as Shdton. Thegirls
|eft the Sore after Sheton. Mally spoketo her mother around 5:00 p.m. Lisatold Mally that she had one
more customer but to comeapick her up fromthesore. When thegirlsdrovethetwo to three minutetrip
to the store and pulled thar car into a parking gpace, they both saw Shdlton exiting the dore with thar
mother’ spurseand money bag. Mally entered the gore, saw her mother lyinginapool of blood and cdled
911. Kaie, on the other hand followed Shelton up the strest, lost him, went home to get her father and
returned to the store to see her mother with blood coming from her head. Bath girlsidentified Shelton &

apolicelineup on Augus 21, 1996. 63. A number of other witnesses placed Shelton in the area
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that day. Hicks, Sheton'sfriend, saw and spoketo Shelton at anearby storeon Main Street a about 4:00
pm. that day. When Hicks left the store around 4:20 p.m., he saw Shelton spesking to the Brown
brothers Tommy and Joseph.

B4, Tommy and Joseph gave amilar tesimony.  Shelton spoke to the brothers, who were laying brick
at another sore on Main Street, numeroustimesthet day. According to the brothers, Shelton kept asking
them the same quedtions over and over again, such as how long were they going to beinthe area. Bath
brothers described Shelton aswearing acgp, tan or brown pants, and aplaid shirt. Katieand Mally gave
asmilar description of Shelton.

165,  Chigf Adams dso tedtified thet he was present at the questioning of Shelton.  After recaiving his
Miranda rights, Shelton was asked if hehad beenin downtown Y azoo City on August 16" at about 5:00
p.m. Shelton responded in the effirmative

156. Basloand Mercer tediified to informationrdated the crime. Baisdllo, an FBI agent, received a
cdl from the Y azoo Courty jal from amen identifying himsdf as Shdton. Basdlo later confirmed that
Shdtonwasinthejal onthedaeof thecdl. Thecdler baacdly told Baisdlo of amurder thet happened
in an antique ore and that a daw hammer was not the murder wegpon in the case, but rather a blunt
object. Mercer, aninmate, tedtified that Shelton discussad his casewith Mercer. According to Mercer,
Sdton tald him thet his case involved amiddle aged womean in Y azoo City. Shelton “scoped” the place
for afew days Prior to dogng, Shdton hit the woman with a pipe wrench and left with the purse and
money beg.

157. Dr. Hayre tedtified thet the cause of Lisa's death was blunt force trauma. He a0 tedlified thet
dther apipe or crescent wrench could produce the type of injuries sugtained by Lisaif they were struck

on thefla surface, large in 9ze and ddivered with force
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158. Thisampleevidenceislegdly sufficient to support the conviction here. Wefind thet thisissueis
without meit.

CONCLUSON

159.  For these reasons, we afirm the judgment of the Y azoo County Circuit Court.

160. CONVICTION OF CAPITAL MURDER AND SENTENCE OFLIFE
IMPRISONMENT IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONS WITHOUT THE POSSBILITY OR BENEFIT OF PAROLE,
AFFIRMED.

PITTMAN,C.J.,,McRAEAND SMITH, P.JJ.,, WALLER, COBB, CARLSONAND
GRAVES, JJ. CONCUR. DIAZ, J., NOT PARTICIPATING.
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