IN THE SUPREME COURT OF MISSISS PPI

NO. 2001-DP-00529-SCT

MICHELLE BYROM

V.

STATE OF MISSISSIPPI

DATE OF JUDGMENT:
TRIAL JUDGE

COURT FROM WHICH APPEALED:

ATTORNEY FOR APPELLANT:
ATTORNEYSFOR APPELLEE:

DISTRICT ATTORNEY:
NATURE OF THE CASE
DISPOSTION:

MOTION FOR REHEARING HLED:
MANDATE ISSUED:

EN BANC.

11/18/2000
HON. THOMAS J GARDNER, Il
TISHOMINGO COUNTY CIRCUIT COURT
TERRY LYNN WOOD
OFFCE OF THE ATTORNEY GENERAL
BY: JUDY T. MARTIN

MARVIN L. WHITE, R.
JOHN RICHARD YOUNG
CRIMINAL - DEATH PENALTY - DIRECT
APPEAL
AFFIRMED - 10/16/2003

CARLSON, JUSTICE, FOR THE COURT:

1.  On October 21, 1999, Michdle Byrom (Byrom) was indicted for the capitd murder of her
husband, Edward Byrom, S. (Byrom, S.). A jury trid commenced on November 13, 2000, before the
Cirauit Court of Tishomingo County, the Honorable Thomas J. Gardner, 111, presding. On November 17,
2000, thejury found Byrom guilty of capital murder. Following the verdict, Byrom petitioned the court for
asentenang hearing before the judge, without ajury. After granting the petition, the trid court conducted

a sentencing hearing and a the condusion thereof, sentenced Byrom to degth by lethd injection. After



Byrom'smoationsfor ajudgment notwithstanding the verdict, or inthe dterndtive, anew trid were denied,
Byrom timely filed anatice of gpped before this Court. The execution of the degth sentence was Sayed
pending appedl.
FACTS

2. InlaeMay ad early June 1999, Byrom began looking for someone to kill her husband. After
attempting to hire a leest one other person, Byrom contracted with Joey Gillis (Gillis) to kill Byrom, S.
Byromand Gillis negotiated a price of $15,000, which was to be pad from the victim's life insurance
proceeds. TheByroms son, Edward Byrom, J. (Junior), who asssted hismather in finding akiller, was
aware that Gillis had been hired to kill his father. Gillis attempted to kill Byrom, S. on two separate
occasons prior to the murder. Both attempts went unnoticed by Byrom, S.

13.  Byromauffersfrom Munchausen Syndrome! and hed been intentiondlly ingesting ret poison for a
leest three years prior to the deeth of her husbend. On the morning of June 4, 1999, Byrom visited her
physdian, Dr. Ben Kitchens, who informed her that she had pneumoniaand needed to go to the hospitd .2
Byrom, S. took off work and drove Byrom to the hospitd. He sayed at the hospitd with Byrom for
awhile thenleft, promising to return after lunch. Byrom, S, went home, told Junior what room hismather
wasin, and then wert into his private roomto waich tdevison. A few hours later, Byrom, S. was shot
to deeth with his World War 11 rdic Luger 9-millimeter pistal. There was no dlegation or evidence of

forced entry.

'People suffering from thisdisorder intentiondly injurethemselvesin an attempt to garner sympathy .
However, persons suffering from this disorder are different from maingerersin that Munchausen sufferers
will be aware of their deceits but unaware of their motivations.

2Byrom aso suffers from numerous other allments, including: lupus, pneumonia, hip replacement,
and severe depression. Severd of her hedlth problems are a direct result of her ingestion of rat poison.
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4. Accordingto Junior'sand Gillis ssatements sometimeafter Byrom, S informed Junior about his
mother, Junior, accompanied by Gillis left hishouse Junior dropped Gillis off neer awooded areathet led
to afidd beyond the Byrom home. Gilliswaswearing aglove on hisright hand and carrying the S-millimeter
pigal. Thirty minutes later, Junior picked Gillis up a the samelocation. Junior asked Gillisif hisfather hed
been killed, and Gillis said yes. When Junior asked if Gillis was the one who killed his father, Gillis
indicated thet he did not do it Junior and Gillisdisposed of the glove and shirt thet Gilliswaswearing and
hid the pigal. Junior took Gillis home, then travded to the hospital and told Byrom that “it was done”
Byromtold Junior to return home to make sure Byrom, S. was deed and to get him hdp if he was
suffering. Junior went home and found hisfather dead. He then called 911 to report the murder.

1.  Uponariving a the Byromhome, the Tishomingo County Sheriff Department personnd became
suspidious of Junior. He had cuts on his knuckles, which he daimed to have recaived after he sruck an
interior door in anguish upon discovering Byrom, S.’s body. He dso had blood on the back of his pants
neer hisbdt lineand on the leg.* Junior was taken into custody to await questioning. He later confessed,
implicating himsdf, Byrom, and Gillisin the murder.

6.  Through Junior'sconfesson, law enforcement determined that Gillis hed been in the company of
Junior that day at the Byrom home. Gillis was located and taken into custody for questioning. He later
confessed to hisinvolvement in the murder aswel asthat of Byrom and Junior. However, he maintained

thet someone dse hed actudly killed Byrom, S.

3Gillis claimed throughout that he was not the shooter; however, no physica evidence was ever
discovered to indicate that anyone else was involved.

“The blood was later determined to be his own from the injury to his knuckles sustained when he
punched an interior door after discovering his father’s body.
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7.  Rick Malar, an investigator with the Crimind Investigation Bureau (CIB) of the Missssppi
Highway Patrol (MHP), went to the hospital and conducted thefirdt of fiveinterviewswith Byrom. Shedid
not incriminate hersdf during thisinterview. Later that same night, Tishomingo County Sheriff David Smith
want to the hospitd and interviewed Byrom a second time. After being informed thet Junior hed “told
everything,” Byrom confessed, implicating hersdf, Junior, and Gillisin the murder. Thisand a subssquent
Satement were suppressed because of defective Miranda warnings. However, Byrom later gave two
additiona datements during which she reveded subdantialy the same incriminating informetion.

8.  Aspat of apleaagreement, Junior pled guilty to conspiracy to commit cgpita murder, accessory
before the fact to grand larceny, and accessory before the fact to burglary with intent to commit assault.
He d <0 tedtified agang his mother. Gillis, the dleged “trigger-man” whom Byrom purportedly promised
to pay for the murder of her husband, pled guilty to accessory after the fact to cagpitd murder and
congpiracy to commit cgpitd murder.

DISCUSSI ON

19.  The gandard for this Court's review of an gpped from a cgpitd murder conviction and degth
sentence is abundantly dear. On gpped to thisCourt, convictionsupon indictmentsfor cgpita murder and
sentences of desth must be subjected to "heightened scrutiny.” Balfour v. State, 598 So. 2d 731, 739
(Miss. 1992) (citing Smithv. State, 499 So.2d 750, 756 (Miss. 1986); West v. State, 485 So.2d 681,
685 (Miss. 1985)). Under this method of review, dl doubts are to be resolved in favor of the accused
because "what may be harmless eror in a case with less & dake becomes reversble error when the
pendtyisdeeth.” | d. (quating Irving v. State, 361 So.2d 1360, 1363 (Miss. 1978)). See also Fisher

v. State, 481 S0.2d 203, 211 (Miss. 1985). However, we take this opportunity to darify here our



position regarding the cumulative effect of error, espedidly upon gopdlae review of a case (such asthe
one today) which resuitsin a conviction of cgpita murder and imposition of the deeth pendlty.

110. In McFee v. State, 511 So.2d 130, 136 (Miss. 1987) (rape conviction and life sentence
afirmed), this Court, in individudly addressng each assgnment of eror, found no error (harmless or
otherwise) by thetrid court. In so finding, we Sated:
In sum, McFee contends that the cumulaive effect of the dleged erors was
auffident to prgudicethejury, essentidly alowing the State to convict him not of rape, but
of murder. Yet, as discussed, nather the introduction of the photographs nor the
prosecutor’ s comments condiituted reversble error. Asthere was no reversble error in
any pat, so thereisno reversble error to thewhole
Id.

111. Ontheother hand,inJenkinsv. State, 607 So.2d 1171, 1183-84 (Miss. 1992) (capitd murder

convictionand death sentence reversad and remanded), in which this Court found both harmlesserror and

reversble error by thetrid court, we Sated:

If reversd were not mandated by the State's discovery violaions, we would
reverse this matter basad upon the accumulated errors of the prosecution.

ThisCourt hasoften ruled that errorsin thelower court that do not requirereversd
ganding done may nonethdess taken cumulaively require rever.

| d. (ating Griffin v. State, 557 S0.2d 542, 552-53 (Miss. 1990)).

12.  InManningv. State, 726 S0.2d 1152, 1198 (Miss. 1998) (cgpital murder convictionsand degth
sentence afirmed), after addressing 21 assgnments of error with sub-parts, and after making numerous
findings of no “reversble error,” we dated:

This Court has hdd that individud errors, not reversble in themsdves may
combinewith other errors to make up reversble error. Hansen v. State, 592 So.2d



114, 142 (Miss. 1991);[°] Griffin v. State, 557 So.2d 542, 553 (Miss. 1990). The
guestion under these and other cases is whether the cumuldive effect of dl erors
committed during thetria deprived the defendant of afundamentdly fair andimpartid tridl.

Where there is “no reversble eror in any pat, . . . there is no reversble eror to the

whole” McFeev. State, 511 So0.2d 130, 136 (Miss. 1987).

Wefind that thereis no cumulaive eror in this case warranting reversal.

726 So.2d at 1198.

113.  Wha wewishtodaify heretoday isthat upon gopdlaereview of casesinwhichwefind harmless
error or any error whichisnot spedificaly found to bereverableinand of itsdf, we shdl havethediscretion
to determine, on a case-by-case bad's, asto whether such eror or erors, dthough not reversble when
sanding done, may when conddered cumulatively require reversal because of the resuiting cumulaive
preudiad effect. That having been sad, for the reasons herein dated, we find thet errorsas may appear
in the record before us in today’s case, are individualy harmless beyond a reasonable doulbt, and when
teken cumulaively, the effect of dl erors committed during thetrid did not deprive Michdle Byrom of a
fundamentdlly far and impartid trid. We thus afirm Byrom's conviction and sentence.

l. WHETHER THE TRIAL COURT ERRED IN ORDERING
COUNSEL FOR THE DEFENSE TO TURN OVER THE
PSYCHIATRIC REPORTS OF BOTH DR. LOTT AND DR.
CARUSO TO THE STATE, IN VIOLATION OF BYROM'S HER
FIFTH AMENDMENT PRIVILEGE.

14. During apretrid hearing on October 18, 2000, the trid judge ordered the defense to disclose to
the Statethereportsof Dr. CrissLaott, acourt-gppointed psychologist, and Dr. Keith Caruso, apsychiaris
hired by Byrom &fter thetria court granted her request for apsychiaric expert. Both doctors, a Byrom's

request, evduated the date of her menta hedth. Byrom contends that disclosure of these two reports

*InHansen, likewise adeath penaty case, this Court found that thetrid court had committed three
errors during the guilt phase, but “we nonetheless hold the errorsin this case, given their cumulative effect
upon the pendty phase, harmless beyond a reasonable doubt.” 592 So.2d at 153.
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should not have been required until after aguilty verdict was returned and the sentencing phasebegen. She
damsthet this“early disdosure’ violaed her Fifth Amendment right againgt salf-incrimination.

115.  Inreponse, the Statefirg points out that neither of these reportswere used during the guilt phase
of thetrid, and thus, it argues, thispointismoot. Alternaively, the State contendsthet thetrid judge acted
within his discretion as the eva uations were requested by Byrom and were mandatory disclosures under
Missssppi's reciprocd discovery rules. The State dso argues that Byrom's reference to an “early
disdlosure’ isineccurate because thetrid judge deferred disclosure of the reports until lessthan one month
beforetrid.

116.  OnJdune 22, 2000, upon mation by the defense, the trid judge ruled that Dr. Lott would evduate
Byrom's competency to sand trid. Byrom unsuccessfully objected to the gppointment of this particular
psychologist because Dr. Lot wasdso evauating Junior and Gillis® At an August 11, 2000 hearing, it was
disclosed thet Dr. Latt’ s report, which found Byrom competent to stand trid, had been received by the
defense and thetrid judge. Thetrid judge held thet the report would remain confidentid, “until such time
as[thetrid judge] deemed it gopropriate thet the State be provided that information.”

17.  OnAugus 28, 2000, thetrid court granted Byromis request for another psychiaric expert “for
the defense and mitigation phases of her trid.” Byromhired Dr. Keith Caruso to perform thiseva ution.
Dr. Caruso's condusions were contrary to those of Dr. Latt. Dr. Caruso found, inter dia, thet Byrom's
medicd problems and persondity/socid disorders subgtantidly impaired her capeacity to gppreciae the
aimindity of her conduct and to conform her conduct to the requirements of thelaw, but not to the degree

that she met the MisssSppi dandard for an insanity defense.

6See Issuelll, infra, where thisissueis discussed in detall.
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118. Theissueof disdosng Dr. Lott’s report was again conddered a a status conference conducted
on September 5, 2000. Byrom argued she should not be required to disclose the contents of the report
unlessshe planned to present psychiatric evidence @ trid. However, the defense advised the State of thelr
intention of introducing Dr. Caruso's report during sentencing, and the report was, in fat, introduced by
the defense a the sentencing phase of the trid. Byrom aso contended e the pretrid hearing, as she does
here on goped, that the State should nat recaive the reports of Drs. Lot and Caruso unless and urtil the
sentenaing phese of thetrid commenced. Byrom argued that sSince cartain factud revdations were made
to Drs. Lott and Caruso the State should not be privy to the report.
119.  After hearing arguments, thetria judge ordered Byrom to disclosethereportsto the Stae. Inhis
order, thetrid judge conddered the Uniform Rules of Circuit and County Court Practice (URCCC), and
more specificdly URCCC 9.07 [Insanity Defensg], which Satesin pertinent part:

No statement made by the accused in the course of any examinaion provided for by this

rue shal be admitted in evidence againg the defendant on theissue of guilt inany arimind

proceeding. . . .
120. "ThisCourtislimitedinreverang atrid court'sactionsregarding discovery issues Wemay reverse
atrid judges ruling regarding discovery issues only if we find an abuse of discretion.” Conley v. State,
790 So0.2d 773, 782 (Miss. 2001) (citing Harkins v. Paschall, 348 So.2d 1019, 1022 (Miss. 1977)).
121. URCCC 9.04 dedswith, inter dia, reciprocd crimind discovery and provides, in pertinent part,
asfdlows

C. If the defendant requedts discovery under this rule, the defendant shdl, subject to

constitutional limitations, promptly disdose to the prosscutor and permit the

prosecutor to ingpect, copy, test, and photograph the fallowing information and meterid

which corresponds to that which the defendant sought and which is in the possession,

custody, or control of the defendant or the defendant's attorney, or the existence of which
is known, or by the exerdise of due diligence may become known, to the defendant or



defendant's counsd:

1. Namesand addresses of dl witnessesin chief which the defendant may offer
a trid, together with a copy of the contents of any statement, written, recorded or
otherwise preserved of each such witness and the substance of any ord Satements made
by any such witness

2. Any physicd evidenceand photogrgohswhichthedefendant may offer inevidence

3. Any reports datements, or opinions of experts, which the defendant may offer
in evidence

*kkkkk

G. Upon ashowing of cause, the court may at any time order that specified disclosures
be redricted or deferred, or make such other order asis gppropriate, provided that dl
materid and information to which a party is entitted must be disclosed in time to
permit the party's attorney to make beneficial use thereof.

(emphasis added).

722. Byromfiled arequest for discovery on December 13, 1999. Therefore, pursuant to URCCC
9.04(C), Byromwasreguired to* promptly disdose’ Dr. Caruso’ sreport, which the defense had informed
the State they intended to introduce, and did in fact introduce, &t trid. The rule does not distinguish
between the guilt/innocence or sentencing phases of the trid.  The only limitation in the rule is thet these
disclosures are to be made subject to conditutiond limitations.

123.  Byrom dtesas support for her argument United Statesv. Beckford, 962 F. Supp. 748 (E.D.
Va 1997), where the federd didrict court interpreted the Federd Rules of Crimind Procedure and
dlowed the seding of psychiaric evaduations until the pendty phese of the trid, and United States v.
Allen, 247 F.3d 741 (8th Cir. 2001), where alimiting order was issued by the trid court, requiring one
prosecutor to prepare for the introduction of the psychiatric report a sentencing, and, Smultaneoudy to
keep the contents of the report secret from the rest of the prosecution team during the guilt phase.

However, the Allen court agreed with our own Fifth Circuit, which haes rgected the Beckford



interpretation of the federd rules See Allen, 257 F. 3da 773-74 (citing United Statesv. Hall, 152
F. 3d 381, 399 (5th Cir. 1998)). In Hall, the Fifth Circuit hdd:

While we acknowledge thet such arule is doubtless beneficd to defendants and thet it
likely advancesinterests of judicid economy by avoiding litigation over whether particular
pieces of evidence thet the government saeks to admit prior to the defendant's offering
psychidric evidence were derived from the government psychiaric examingion, we
nonethdess condude thet such a rule is not constitutionally mandated. Our
concluson in this regard is bolsered by Rule 12.2(c) of the Federd Rules of Crimind
Procedure, which providesthat, when adefendant intendsto rdy upon aninsanity defense
during the guilt phese of histrid, the digrict court may order amenta examination upon
moation by the government. See Fed R.Crim.P. 12.2(c). In order to safeguard the
defendant's privilege againg Hf-incrimination, the rule provides asfallows

“No datement made by the defendant in the course of any examingion
provided for by this rule, whether the examinaion be with or without the
consant of the defendant, no testimony by the expert based upon such
datement, and no other fruits of the datement shdl be admitted in
evidence againd the defendant in any crimind proceeding except on an
ISue regpecting mentd condition on which the defendant has introduced
tetimony.”

Noticeably absent from the rule is any requirement that the government be
denied access to the results of the examination until after the defendant
actually introducestestimony regar ding hismental condition. Rather, therule
meady precludes the government from introducing as evidence the results of the
examingionor their fruitsuntil after the defendant actudly placeshissanity inissue Yetthe
rule has condsently been held to comport with the Ffth Amendment. See, e.g., United
Statesv. Lewis, 53 F.3d 29, 35 n. 9 (4th Cir. 1995); United States v. Stockwell,
743 F.2d 123, 127 (2d Cir. 1984) ("[W]hile we do not wish to encourage the practice of
requiring defendants to submit to a psychiaric examinaion in the prosecutor's presence
(either in person or through the use of atgpe recording), such aprocedure cannot besad
to condtitute a per se violation of Rule 12.2(c) and the defendant's Fifth Amendment
rights"). Given that the government presentsits case-in-chief during the guilt phase prior
to the defendant, we percaive no functiond diginction between the risk that the
government will impropery utilize the fruits of a psychiaric examination undertaken
pursuant to Rule 12.2 during its case-intchief (and thus prior to the defendant's offering
psychiaric evidence of insanity) and the risk that the government in this case would
improperly utilize the fruits of the court-ordered psychiaric examination prior to Hal's
introduction of psychiatric evidence during the pendty phase. We therefore reject
Hall's contention that the district court violated his Fifth Amendment
privilege against self- incrimination by ordering him to undergo a
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psychiatric examination as a condition upon his offering psychiatric

evidence during the sentencing hearing or by declining to order theresults

of the examination sealed until the sentencing hearing.
United Statesv. Hall, 152 F.3d 381, 399-400 (5th Cir. 1998) (empheasis added).
24. We find no aror in the decison of the trid judge in the case a bar to reguire disdosure of the
reportsprior to thesentencing phese. Itisnateworthy that neither of thereportswereused a theguilt phase
of the trid. Therefore, any assation that thar disdosure compromisad Byrom's condtitutiond privilege
againg f-inciminationismoot. Moreover, thetrid court deferred discosure of thereportsuntil lessthan
one month before the actud trid date and disdlosed them then only becauise he wias concerned about the
Sate “bang hamgrung” at the impending trid by nat bang dble to intdligently meat this evidence when
presented by the defense,
125. Next, Byromassatstha “[t]he trid court should have a least made every efort to prevent the
prosecutors handling that guilt/innocence phase from seeing the reports until a guilty verdict had been
rendered.” Although he did not require the State to divide its prasecutoria team and dlow only the
sentencing team to view the reports, the tria judge cautioned the State againg usng Byrom' s Satements
againg her during the guilt phese of the trid, and the State completly complied with these ingtructions
Therefore, we condudethat Byrom' sconditutiond rightswere adequatdy safeguarded and protected and
thet thisissueis without merit.

. WHETHERTHETRIAL COURT ERREDINNOT GRANTING THE
DEFENDANT'SMOTION FOR CHANGE OF VENUE.

126. Byromnext contends thet the triad court erred in not granting a change of venue. However, no
moation for a change of venue gopears in the record. There was mention of a possble mation for change

of venue during pre-tria hearings, but the trid judge reserved ruling on thet issue until doser to thetime
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when the case would be st for trid. Thereis no indication in the record thet any such motion was ever
presented to the judge. Byrom admits in her brief that her counsd erroneoudy bdieved the trid judge
denied her mation for a change of venue. Byrom's counsd requested and wias granted redtrictions as to
communications by jurors. Byrom fallsto atempt to demondratethat shewas prgudiced by thedenid of
her “moation” for a change of venue, nor does she explain why a formd mation was never filed or
adequatdly pursued.

127. “ltiswdl-established in our jurigorudence thet ‘the granting of a change of venue is a mater o
largdy in [the] discretion of thetrid court that ajudgment of conviction will not be reversed on gpped on
the ground that a change of venue was refused, unless it dearly appears that [the] trid court abused its
discretion.” Simon v. State, 688 So.2d 791, 804 (Miss. 1997) (quoting Billiot v. State, 454 So.2d
445, 454 (Miss. 1984)). “This Court has repegtedly held thet ‘[i]t is the responsibility of the movant to

obtain aruling from the court on motions. . . and fallure to do so conditutesawaiver.’”” Evansv. State,

725 S0.2d 613, 707 (Miss. 1997) (citations omitted). See also URCCC 2.04. Thetrid judge did not
err by faling to rule on a motion thet was gpparently never filed and was dearly never brought on for
hearing.

128. Moreover, not only isthe issue procedurdly barred, but it aso lacks merit. Thereisno evidence
in the record, nor demondrated by Byrom in her brief, thet the failure to move her trid to ancther county
was prgudicd to her case A mation for achange of venue isnot autometicdly grantedin acepita case
Theremugt beasatisfactory showing thet adefendant cannot recaive afair and impartid trid in the county
wherethe offenseischarged. Miss Code Ann. 8§99-15-35 (Rev. 2000). See alsoGrayv. State, 728
$S0.2d 36, 65 (Miss. 1998). Moreover, thetrid judge took steps, suggested and condoned by Byrom's

counsd, to presarve the jury’ simpartidity. Therefore, this assgnment of error iswithout merit.

12



1.  WHETHER THE TRIAL COURT ERRED IN REQUIRING THE
DEFENDANT TO SUBMIT TO THE PSYCHIATRIC
EXAMINATIONOFDR.LOTT,INSPITEOFTHEWITHDRAWAL
BY THE DEFENDANT OF HER REQUEST FOR A PSYCHIATRIC
EXAMINATION.

129. Byrom next assats as aror the fact thet the trid court ordered her, Junior, and Gillis to be
evduated by the same psychologig, Dr. CrissLatt. Thetrid judge Sated that he had spoken to Dr. Lot
and been advised that therewould beno ethicd or practicd problem with kegping the evdudions separate
and diginct. Based upon thisinformation, thetrid judge ordered that Dr. Lott determine each defendant's
competenceto dand trid.

130. Byrom arguestha her concarn thet Dr. Lot might inedvertently mingle the information obtained
fromeach of the defendants wasj udtified and that separate psychol ogists should have been provided.” She
dleges that afew months after she was sentenced, Dr. Latt divulged to Gillis s atorneys that Junior had
confided in him that he hed shat Byrom, S-2 Beyond this dlegation, Byrom falsto identify in the record
where she was prejudiced by having Dr. Lott examine dl of the defendants

131. Byromadso argues thet the examination should not have been conducted because it was done
without her consant. She dlegesthat her mation for psychiatric evauetion was withdrann when the judge
ordered dl of the defendantsto be evauated by Dr. Lott. For support, she argues she ordly withdrew the
motion and dlegesthat she dso sent aletter to Dr. Latt, which she copied to thetrid judge, informing Dr.

L ott thet the examination was conducted without her or her attorney’ sconsent.’ However, Byrom hasnot

"Initidly, it should be noted that Dr. Lott did not testify and was not mentioned during the guilt
phase of thetrid. Therefore, Dr. Lott’s gppointment had no gpparent affect on the guilty verdict in this
case, and this argument is moot.

8Thisinformation is not part of the record.
This letter is not a part of the record.
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produced this letter, and the record does nat reflect thet Byrom’s moation for apsychiatric evauaion was
withdrawn at anytime prior to the examination. “Issues cannot be decided based on assertions from the
briefs done. The issues must be supported and proved by the record.” Pulphusv. State, 782 So. 2d
1220, 1224 (Miss 2001) (citing Robinson 662 So. 2d 1100, 1104 (Miss. 1995).

132.  Insupport of her postion, Byrom dtesonly one case, Ake v. Oklahoma, 470 U.S. 68, 105 S.
Ct. 1087, 84 L. Ed. 2d 53 (1985), and merdy dates that “[t]he requirements of [Ake] were severdy
compromisad with the procedure used by thetrid court in this case”

133.  “InAke, the United States Supreme Court ruled thet atrid judge is required ‘to dlow expert
psychiatric or psychologica assstance to indigent defendants upon athreshold demondration that sanity
will be an issue or for the purpose of rebutting the Sta€'s experts regarding mental condition.””
Woodward v. State, 726 So. 2d 524, 529 (Miss. 1997) (quoting Colev. State, 666 So. 2d 767, 781
(Miss. 1995)). Ake does not require that an indigent defendant be given fundsto pay for the psychiarist
of hisor her own choosing, even in cassswhere sanity is a issue. See Jackson v. State, 684 So. 2d
1213, 1221 (Miss. 1996). In any event, Byrom did, shortly after the evauation by Dr. Lott, obtain
permission and funds to be evauated by the doctor of her choice, Dr. Caruso. Thisassgnment of error is
without merit.

IV.  WHETHER THE TRIAL COURT ERRED IN REQUIRING THE
DEFENDANT TO TURN OVER ALL OF HER MEDICAL
RECORDSTODR.LOTT.

134.  Although Byrom assgnsthisissue aserror, she does not make any pecific arlgument nor doesshe

cite any rdevant authority withregard to thisdaim. Shedoesnot present evidencethat shedidinfact turn
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over dl her recordsto Dr. Lott, nor does she point to an order from thetrid court requiring her to do so
or an objection meade by her regarding same.
135.  “Our law isdear that an gppelant must present to us arecord sufficient to show the occurrence
of the aror he assarts and d<o that the matter was properly presented to the trid court and timdy
preserved.” Acker v. State, 797 So. 2d 966, 977 (Miss. 2001) (quotingLambert v. State, 574 So.
2d 573, 577 (Miss. 1990)). See also Pulphusyv. State, 782 So. 2d a 1224. “Fallureto dterdevant
authority obviates the gppdlate court’s obligation to review suchissues” Simmonsv. State, 805 So.
2d 452, 487 (Miss 2001) (citing Williams v. State, 708 So. 2d 1358, 1362-63 (Miss. 1998)).
Conssquently, thisissueisnot properly beforethe Court and isproceduraly barred from our consderation.
136. Alternaivey, thisissueiswithout merit. Once apatient puts her hedth inissue a trid, hewaives
her physcian-patient privilege. M.R.E. 503(f); Holland v. State, 705 So.2d 307, 334-35 (Miss. 1997).
Byrom specificdly requested that her menta hedth be evduated by Dr. Latt. In order for Dr. Lott tofully
evduate Byrom, it is undersandable that he would need to review dl of her rdevant medicd records
V. WHETHER THE TRIAL COURT ERRED IN REFUSING TO
PERMIT THE INTRODUCTION OF PORNOGRAPHY DURING
THE GUILT/INNOCENCE OR SENTENCING PHASE OF THE
TRIAL.
137. At trid, Byrom attempted to introduce evidence regarding Byrom, S.’s purported fixation with
pornography and her dleged non-consensud participation in various sexud events. Byrom wished to
present pornographic evidence to the jury in order (1) to explain why she discussed Byrom, S’ s degth
with other individuds, (2) to provide a passible mative as to why Junior may have independently killed

Byrom, S. without any assstance from anyone or encouragement from her; and, (3) to explan why the

15



door to Byrom, S.'s pornogrgphic viewing room would have been locked, thus supposedly preventing
Gillis, but not Junior, from gaining accessto Byrom, S’ sroom and Byrom, S.
138.  After hearing condderable argument, the trid court ruled the pornographic tgpes could not be
played during ether the guilt or sentencing phases of thetrid. Byrom assartsthisexduson asaror. She
ctesAcklinv. State, 722 So. 2d 1264 (Miss. Ct. App. 1998), for the propasition that relevant evidence
takesmany forms, however disagteful they may be. Shearguesthat the pornographic evidence srdevance
was S0 obvious as to the sentencing portion of the trid thet the trid court’s excdluson of it caused her
counsd amply not to offer tetimony, Snce it would make no senseif not demondrated.
1139.  According to Byrom, in addition to the commerad video entitted “Luna Chick” and the home
video of her engaging in asexud act, there should have been much more pornogrgphy found in Byrom,
S.’s privae room. Byrom dleges that lav enforcement intentiondly adtered the crime scene by ether
degtroying the additiond videos or by turning them over to the Byrom family who destroyed them.
40. The matter of any missng videos was discussed a an August 11, 2000, pretrid hearing. In
response to the defensg s inquiry, the Assigant Didrict Attorney dated that gpproximatdly thirty videos
were taken from the arime scene - not dl of which were pornographic - and the defense was dlowed to
view them dl and duplicate whichever they chose
41. Therecordisdevoid of evidencethat additiond pornographic videoswerefound a thecrimescene
and removed by law enforcement. Additiondly, Byrom hasfailed to demondirate, and the record does not
support her dlegation, that law enforcement intentiondly destroyed pornogrgphic videosin vidlation of her
due processrights. This Court has held that:

the following is required in order to find a due process vidlaion by the Sae in a

preservation of evidence case: (1) the evidence in question must possess an excul patory
vaue that was gpparent before the evidence was destroyed; (2) the evidence must be of
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such anature that the defendant would be unable to obtain comparable evidence by other

reasonably available means, and (3) the prosecution's destruction of the evidence must

have been in bed faith.
State v. McGrone, 798 So. 2d 519, 523 (Miss. 2001). Byrom has failed to demondrate that law
enforcament was aware of the exculpatory potentid, if any, of the aleged additiond pornographic
videotgpes, Byromwasadleto introduce, through other means, Byrom, S.'solasess on with pornography;
and Byrom has not shown bead faith on the part of lawv enforcement. Therefore, because Byrom falls the
three-part dandard st out in McGrone, we conclude that Byrom's dlegations with regard to the
additiona pornography are without merit.
142. Byrom sought to introduce the commercid videotape in order to demondrate Byrom, S'.’s
obsess onwith pornography. However, thisfact was adequatdy shown through other rdigblemeans, such
as the police photographs and videotgpe of Byrom, S’s private room and the statements of officers
contained therein. Thus, Byrom was nat prgjudiced by itsexdusion. Introduction of thiscommercd tape
would have been merdy cumulaive of this more sanitized evidence and would have sarved no additiond,
rdevant purpose. Therefore, we condude thet the trid judge did not abuse his discretion in refusing to
admit it.
143.  Byromarguesanimportant agpect of her defensewasthat her actionsweremativated by the abuse
she auffered a the hands of Byrom, S. She has dleged that alarge part of this abuse was sexud. Thus,
she sought to introduce ahome video depicting her being forced to engegein sexud acts. However, Byrom
was given aufficent latitude to convey her theory of abuse to the jury. Like that of the commercid
pornography, Byrom's theory of abuse was established through other evidence. The jury recaived
evidence that Byrom, S.. physcaly abused Byrom and Junior; that Byrom, Sr. forced Byrom to have sex

with other people and foreign objects; that Byrom, S. was obsessed with pornography; and, thet Junior,
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not Gillis suppasedly killed Byrom, S. Thejury did not need this home video to be convinced of Byrom,

S’ sabudve and pornographic tendencies. Wefind thetria court did not commit error in exduding the

home video of Byrom. Therefore, thisissue is without merit.

VI. WHETHERTHETRIAL COURT ERRED IN FAILING TO GRANT

BYROM’S AMENDED MOTION TO SUPPRESS AND TO
COMPEL DISCOVERY.

4. Byromwasinterviewed asawitnessontheday of themurder. Shewalved her rightsand gave her

fird datement, inwhich shedid natincriminate hersdf. Subseguently, Byrom submitted to four audio-taped

gatementsinwhich shedidinariminate hersgf. Tishomingo County Sheriff David Smith questioned Byrom

a 9:00 am. on June 6, 1999, and recorded theinterview. Byrom arguesthis satement should have been

suppressed because she was given a defective Miranda waming which did not gpprise her of her right
to have an atorney present during interrogation. See Miranda v. Arizona, 384 U.S. 436, 86 S.Ct.
1602, 16 L.Ed.2d 694 (1966). According to the tape, the Sheriff advised Byrom:

Before we ask you any questions, youmust undersand your rights You havetheright

to remain silent. Anything you say can and will be usad againg you in acourt of law.

But if you cannat afford an atorney, onewill begppointed for you. If youwishto answer

quesions & thistimeyou do have the right to stop at any timeand to talk to an

attorney before you ask any question - we ask you any mor e questions. Do

you understand your rights?
(emphess added). Byrom indicated that she undergtood her rights. She was asked if she waswilling to
speek with the Sheriff again, and shereplied, “Oh, yes” During this Satement, Byrom dated, inter dia,
that: (1) after she collected the insurance money shewas going to pay Gillis; (2) shedid not know whether
Gilliswas going to do the actud shoating or have someone dse doit; (3) thefirg price she discussed with
Gilliswas $10,000, but then he wanted $15,000, which she agreed to pay; (4) she had tried to recruit

another person to kill her husband prior to Gillis; and (5) she implicated Junior in the conspiracy, Sating

18



thet he wasin on trying to find someoneto kill hisfather and thet he came to the hospital and told her thet
it was done.

5. Tishamingo County Sheriff'sDeputy Donnie Edmondsontestified that Byrom understood her rights
and that she knowingly and intdligently waved those rights.  Defense counsd argued that Deputy
Edmundson did not know the Miranda rights, but counsd’s atempt to have him redite the Miranda
warnings was objected to by the State and disdlowed by the trid judge.

6.  According to Deputy Edmondson, Byrom did not gopear inhibited in any way from undersanding
what washgppening. Additiondly, Sheriff Smithtedtified thet Byrom' sdoctor, present during theinterview,

told him that the medications Byrom was on would not “dter anything she had to say.”

147.  Thetrid judge ruled that the Miranda warnings given were suffident; therefore, the recorded
datement was admitted and played for the jury. Spedficdly, the trid judge noted: “This court is of the
opinion that while the languege in it does not exactly track the dassc Miranda warning, it doesin fact
farly advissher .. ..” Thetrid judge further noted thet Byrom had been given the dassc Miranda
wamnings by MHP/CIB Invedigaior Marlar and a defective verson of the warningsin the hours prior to
giving the June 6, 1999, datement. He dated, “it' snot asif she were operating in atotd vacuum.”

8. Byromdsogaveadaement at thejall tothe Didrict Attorney’ sinvestigator Ralph Dance (Dance)
and Deputies Rodney Panndl and Boblby Hynt on June 7, 1999. Dancetedtified thet he reed awaiver-of -

rightsformto Byrom. Sheasked, “At anytimel want | can bringin my atorney?’ Dancereplied, “That's
your options. Yesmaam, | am going to reed thisto you and thet will explainit toyou.” Dancethen reed
the walver-of-rights form to Byrom again. Byromsigned it, indicating that she had been informed of her
rights, thet she understood her rights, and that shewaived thoserights. That portion of thetgpewas played
for the judge at the suppression hearing.
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149.  After Dancereed theform the second time, heasked Byromif shewaswilling totalk, and shesad,
“Yes” Dance asked Byrom, “I know your rights have been reed to you on severd occasions, I'm sure,
dncedl of this took place, isthet correct?” Byrom indicated thet they had been. According to Dance,
Byrom “was competent and knew exactly wheat was going on.”
150.  During this Satement, Byrom reterated many of the things she divulged in her prior Satements
induding: (2) thetwo failed attempts by Gillisto kill her husband; (2) Junior coming to her hospita room
and tdling her that “it' sdone’ and her tdling Junior to go homeand seeif he saufferingandto get him help
if heis (3) Junior going homeand calling 911, then cdlling Byrom to tell her thevictim had been shot deed;
(4) thet she talked to another person about killing Byrom, S.; (5) that shefirs offered Gillis $10,000 for
the murder, but they settled on $15,000; (6) thet shewould pay him out of theinsurance proceeds, (7) thet
she planned on sdling her house and moving to Hoarida to live with Gillis and Junior; and (8) thet she
thought the victim had $150,000 in life insurance benfits
151. Thetrid court ruled thet this Satement would be admissble a trid. Thetrid judge noted thet:
[1]t cannot possibly bethelaw that you can never go back and teke avaid datement if the
Oefendant isproperly advised and not operating under the coercion or promise of favor or
threet or some such thing asthet. If that isthe law, we are certainly in trouble
Thetgped satement and thetranscript wereadmitted et trid. The defensesated thet they had no objection
tothis
B2, A suppresson hearing washdd during which Byrom argued thet she.did not remember much about
these interviews due to her medication. She testified that she did not know her rights, specificdly, she
argued thet she did nat know she hed aright to have an atorney present during theseinterviews because

of the defective nature of the Miranda wamnings given.
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153. Thetrid judgesuppressed the second and third Satements (given June 4, 1999, and June 5, 1999)
and admitted the fourth and fifth statements (given June 6, 1999, and June 7, 1999); finding thet the
Miranda warnings given on June 4, 1999, were defective and that no warnings were given on June 5,
1999. Byrom argues that the remaining two recorded statements should dso have been suppressed
because they were not fredy and voluntarily given as she was not sufficiently advised of her rightsprior to
giving them and because law enforcement acted deceptively during the interviews:

4. Byrom and Junior were alowed to pass mal to each other while they were incarcerated. The
sheriff'sofficeintercgpted and copied virtudly dl the correspondence tha wasincriminating. Byromdams
that because her confessonswereinvaluntarily given andinvidlation of her condtitutiond rightstheseletters
arefruit of the poisonous tree and should have been suppressad. She argues that in the aosence of these
ulanfu datements, the State would have hed no right to incarcerate her and the letterswould never have
been written.

155.  The burden that Byrom must stify in order to warrant this Court’ sreversd onthesegroundswas

destribed in Hunt v. State, 687 So. 2d 1154, 1160 (Miss. 1996), asfollows:

Oncethetrid judge hasdetermined a aprdiminary hearing thet aconfessonisadmissble,
the defendant/gppdlant has a heavy burden in atempting to reverse that decison on
goped.” Sillsv. State, 634 s0. 2d 124, 126 (Miss. 1994) (quoting Frost v. State, 483
So. 2d 1345, 1350 (Miss 1986)). Such findings are trested as findings of fact made by
atrid judge gtting without ajury asin any other context. Foster v. State, 639 So. 2d
1263, 1281 (Miss. 1994) (dtations omitted). The trid judge' s decison will not be
reversed on goped unlessitismanifestly inerror, or iscontrary totheoverwheming weight
of theevidence. | d. Wheretheevidenceiscontradictory, thisCourt generdly mus affirm.

Hunt, 687 So. 2d at 1160.

A. TheMiranda Warnings.
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156. Insupport of her assartion that the trid judge erred in refusing to SUppress her Satements, Byrom
intidly argues that the trid court improperly placed the burden of proving the inadmissibility of the
confessonon Byrom. Insupport of thisargument, Byrom ditesto apoint in the suppresson heeringwherein
the fallowing exchange occurred:

THE COURT: | will be hgppy to hear any comment you might have in support of your

podition that thisis a defective Miranda wamning and therefore inadmissble,

MR. WOOQOD: Wél, Y our Honor, of coursewe maintain thet the State hasthe podition to

prove beyond a reasonable doubt that any walver and so forth done voluntarily and

knowingly. But inlight of thefact Y our Honor has asked meto addressit fird . . .
7. Falowing Byrom's counsd’s argument, the State presented its position regarding why the
confessons were admissble Theredfter, witnesses were called and examined by both parties, with the
State presanting itswitnessesfird. Byrom makes no arlgument asto how thisorder of proof demondtrated
that the trid judgeimproperly placed upon her the burden of proving theinvaluntariness of this confesson.
Nor doesshe offer any authority in support of her postion. Byrom madeno forma objection & trid tothis
order of argument. In light of her falure to do the foregoing, Byrom's contention that this was eror is
barred onapped. Additiondly, Byrom'scounsd waived any dleged procedurd error by proceeding with
hisargument. In any event, we condudethat thisargument iswithout merit, asthetrid judgewas in effet,
medy asking the atorneys to present “opening Satements’ outlining their reasons for opposng or

advocating admisson of the confessons prior to hearing tesimony.

158. Next, Byromdamsthat theMiranda warning given to her prior to the June 6, 1999, Satement
were insuffident to advise her of her right to counsd. At the suppresson hearing, Byrom argued that the
Miranda waningsweredefective, inthat they did not advise her of her right to spesk with counsd before
questioning began and advisad her only of her right to Speek with an atorney after questioning had aready
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ensued. Byrom ditesthecase of Holifield v. State, 275 So. 2d 851, 855 (Miss. 1973), wherein this
Court hdd that “before interrogating a suspect in custody, the State or its representatives mugt tdl the
suspect of hisright not to spesk without counsd.”

159. The trid judge found as a matter of lawv from the totdity of the drcumdances that lawv
enforcement’ s efforts to give Byrom her Miranda wamningsdid “in fact farly advissher” eventhough the
wamnings did not “exactly track the classc Miranda wamning.” While as noted by the trid court, the
wamningswere not the “dassc” wanings Byromwasfairly advised of her rights. Frgt of dl, thewamnings
which Byrom daimsto be deficdent were commenced by Sheriff Smithinforming Byrom thet “[bleforewe
ask you any quedtions, you must undergand your rights You have theright to remain silent. . . .
If you wish to answer questions at this time you do have the right to Sop a any time and to talk to an
atorney before you ask any question -- we ask you any more questions.” (Emphads added). We have
to look & wha Sheriff Smith told Byrom in its totdity and not in avacuum.  The fird words out of the
Sheriff’ smouth let Byrom know thet (1) beforewe ask you any questionsyou must understand (2) thet you
have theright to remain Slent. Certainly Byrom could not have misundersood her rights. Even if wewere
to somehow condude that the Miranda warnings given on June 6, 1999, did not adequatdy inform
Byrom of her right to goeek with counsd prior to questioning or of her right to have an atorney presant
during questioning, we cansafdy condudethat any error committed in admitting thisthird satement would
be harmless beyond a reasonable doubt. Prior to the taking of this third Satement, Byrom had dready
been informed of some variation of her rights on two prior occasons. Frg, during her interview with
MHP/CIB Invegigaior Malar, it is undigputed that the warnings given were proper. Second, during the
fird interview with Sheriff Smith, the warnings given were somewhat ddfident. Asthe trid judge Sated,
“[i]t shot asif shewas operating inavacuum.” Mog importantly, the June 6, 1999, Satement was merdy
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cumulative of the June 7, 1999, datement in which Byrom was undigoutedy given the proper Miranda
wamings and waived them inwriting. Byrom divulged essantidly the sameinformation in thisinterview thet
shedidintheJune6, 1999, interview. Thisisnot agtuaion where Byrom was undear astowhat her rights
were. By June 6", Byrom was hardly unfamiliar with Miranda v. Arizona. Rather, thisis miler to
Holifield, wherein this Court hdd:

Appdlant herein was advisad of his rights prior to confesson. There was subdantid
evidence to the effect thet he, of his own vadlition, chose to and did intdligently waive his
right to the presence and advice of counsd. His confession was upon the record properly
admitted into evidence.

Holifield, 275 So. 2d at 855.

(1)  Effectof Prior, Unconstitutional I nterrogations on the Admissibility
of Statements Given after Byrom was Properly Advised of her
Miranda Rights.

160. Byromdamsthet the sheriff and his deputies, & aminimum, should have been required to advise
her thet her prior Satements could not be used againg her. Shearguesthat Dance scomments (during her
fourth statement) to the effect that she had dready been advised of her rights and spoken with the sheriff's
office was tantamount to implying thet her rights were usdess and that by this point her “free will was
dready broken down” by the coercion of the sheriff's office

f61. The United States Supreme Court has adaressed and dismissed adam smilar to the one urged

by Byrom in the case & bar:

Respondent, however, hasargued that hewas unableto giveafully informed waiver of his
rights because he was unaware that his prior satement could not be used againg him.
Respondent suggests that Officer McAlliger, to cure this deficiency, should have added
anadditiond warningtothosegiven hima the Sheriff'soffice Sucharequirementisnather
practicable nor condtitutiondly necessary . . . Wefind thet the dictates of Miranda and
the god's of the Ffth Amendment proscription againg use of compd led testimony arefully
sidfied in the drcumgtances of this case by barring use of the unwarned datement inthe
caxzin chief. No further purposeis sarved by imputing "tant” to subssquent datements
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obtained pursuant to avoluntary and knowing waiver. We hold today thet a sugpect who

has once responded to unwarned yet uncoercive questioning is not thereby disabled from

waving hisrights and confessng after he hasbeen given thereguisteM iranda warnings
Oregon v. Elstad, 470 U.S. 298, 316-18, 105 S.Ct. 1285, 1296-98, 84 L. Ed. 2d 222 (1985).
162. ThisCourt has hdd “thet the fruit of the poisonous tree doctrine is defeated where the confesson
isjudged admisshle” Yatesv. State, 467 So. 2d 834, 887 (Miss. 1984) (citing Wiley v. State, 449
So. 2d 756 (Miss. 1984); Hall v. State, 427 So. 2d 957, 958 (Miss. 1982), and specificaly overruling
acaz where thefirg confesson was given without Miranda and the second confesson was deemed
inedmissible). We condude that Byrom has not proved thet the admitted Satements were obtained by
explaiting theexduded datements. Rather, it isdear from thetatdity of the drcumstancesthat Byrom was
advisad of her rights on numerous occasons and that she understood and knowingly walved thoserights

(2) TheJailhouse Lettersas Fruit of the Poisonous Tree.
163. Next, Byrom argues that she would not have been incarcerated but for the taint of the
exduded confessons Following this premise, she arguesthat the jailhouse letters written between Junior
and her should have been exduded because they would not have been written but for her illegd
incarceration.*
4. The Satearguesthat the sheriff's office had probable cause to arest and hold Byrom irrespective
of her suppressad confessons. The State d o pointsout that Byrom had confessed four times beforethese
|etters were ever written. Although the jailhouse |etters exchanged between Byrom and Junior do not
contain detes, Byrom' slagt gatement wasgiven on June 7, 1999, three daysafter the murder. Byrom does

not dlege that the jailhouse letters were wrritten prior to this confesson and without definitive proof to the

19T hese letters contained, inter dia, statements describing Byrom' sinvolvement in the conspiracy
to murder her husband and were used againgt her at trid.
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contrary, we assume thet they were not. In her gatement, Byrom confessed to her involvement in the
murder. This confesson gave the sheriff's office sufficient probeble cause to arrest her for the murder of
Byrom, S.
165. Theteds for probable causein Mississppi isthe totdity of thedrcumgtances Haddox v. State,
636 So. 2d 1229, 1235 (Miss. 1994). In other words, probable causeis.

apractica, nontechnica concept, basad upon the conventiond condderationsof every day

life on which reasonable and prudent men, not legd technicians, act. It arises when the

facts and circumstances within an officer's knowledge, or of which he has reasonably

trudworthy informetion, are suffident in themsdvesto judtify amen of average caution in

the bdlief that a crime has been committed and thet aparticular individua committed it.
Conwayv. State, 397 S0.2d 1095, 1098 (Miss. 1980) (quoting Strode v. State, 231 So. 2d 279 (Miss.
1970)). The"duty of areviewing court isSmply to ensurethat ... a'subgtantid bassfor concluding' thet
probable cause exised” was evidenced. Rooks v. State, 529 So. 2d 546, 554 (Miss. 1988) (quoting
[linoisv. Gates, 462 U.S. 213, 238-39, 103 S.Ct. 2317, 2332, 76 L.Ed. 2d 527, 548 (1983)).
166.  Therewas ample evidence from this fourth confession to support her incarceraion for thiscrime,
and the jalhouse letters saized were nat fruits derived soldy from the poisonous tree of Byronm's
uncongtitutiond interrogations,

B. The Allegations of Threatsand Deceitful Conduct.
167.  Byromnext damstha Sheriff Smith threstened and decalved herduring her interrogations. Al but
one of Byrom's assertions are based on satementsthet were excluded. Therefore, the State arguesthey
are of no moment to this apped and should not be congdered. Byrom urges the Court to kegp in mind
that, dthough these gatements were exduded, she obvioudy remained under theinfluence of the coercive

remarks mede during the interrogations,
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168.  Duingthe June4, 1999, interview, exduded for deficient Miranda wamnings Sheiff Smith told
Byrom, “don’t leave [Junior] out there biting the big dle bullet.” The fallowing exchange dso oocurred:
DS Thee ae duff tha you are leaving out here. [Sc] Now I'm going to tdl you.
Once we get to the point where we have to go talk to the Judge and everything.
All that' sgoing to maiter. He sgoing to ask me how did she cooperae?
I\DASB: \\/(V&e; | gohnahaveto tdl him that you had amemory lgpse on some of “duff,” we

hed to pick it out of her. [Sc] Now that Judge an't going to likeit. Hed rather

you hed jus told me so | can jugt go out here and get this guy off the Sredts.
169. Inthedune6, 1999, datement, admitted at trid, Byrom contends that Sheriff Smith
threstened her, in order to get her to hep her son get out of trouble. He told her “[t]hat’ swhy we need
to know who the other guy is cause your sonishiting abig old bullet here. So you need to come out and
help your son out and tdl uswho dseit was” Byrom did not name another person. At this paint in the
interview, Byrom had aready confessed that she hired Gillisto kill her husband and thet Junior wasaware
of this
70. ByromdtesAbram v. State, 606 So. 2d 1015, 1031 (Miss. 1996), where this Court
held, “[w]e have repestedly condemned the practice whereby law enforcement interrogators,
or rlaed third parties, convey to suspects the impresson, however dight, that cooperation
by the sugpect might be of some bendfit” See also Laynev. State, 542 So. 2d 237 (Miss. 1989).
Byrom, ating Agee v. State, 185 So. 2d 671 (Miss. 1966), arguesthat her testimony at the suppression
hearing clearly rebutted the State’ s evidence so that the State should have been required to offer testimony
of dl of the officers presant.
71.  However, theonly dlegetionsthat Byrom has mede regarding thregisor promises of leniency were
those mede by Sheriff Smith. As mentioned, the Sheriff’ s comments regarding how the judge would view
Byrom's cooperation were made during the interview that was exduded, as was the firg “hiting the big
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bullet” andogy. Byrom arguesthat her remarksin theinterview ruled admissiblewere influenced by these
comments.
f72.  This arlgument is moot because the datements were exduded. The same Oregon v. Elstad
andyss that defested Byrom's dam that the officers should have informed her that her fird Satements
coud not be usad againg her is applicable here. The remedy for coercive interrogetion practices is
exduson of the gatements in which the coerdon was presant. 1t does not require the exduson of dl
subssquent interrogationsthet are preceded by proper Miranda warningsand arenot coercive. Oregon
v. Elstad, 470 U.S. at 316-18, 105 S.Ct. at 1296-98. But seeRollinsv. State, 300 So.2d 145, 146
(Miss. 1974).
173.  Furthermore, no prejudice resulted from the Sheriff’ scomments. Byrom had confessed to her and
Junior’s involvement prior to the comments, S0 it cannot be said that they encouraged her to implicate
hersdf or Junior. The Sheriff’ s comments gppear to have been madein an attempt to get Byromtoreved
the identity of the other person, if any, who was with Gillis & the time of the murder; otherwisg, it looked
like Junior was with him.  Since Byrom did nat identify any other person who might have been with Gillis,
this dleged coercion produced no result, and these Satements, though perhgpsimproper, were harmless
C. The Allegations of I ntentional Misconduct by L aw Enfor cement.
74.  Byromnext damsthet personnd from the Tishomingo County Sheriff's Office acted in anumber
of improper ways. Asaresult, Byrom assartsthat thetrid court should have exduded Byrom' sstatements
and letters and Junior’ srecorded Statements, and should not have alowed the State to object to Byrom's
characterization of the crime scene with regard to the large amount of pornogrgphy present.
175.  Jdunior wasfird interviewed by the sheriff'sofficeon June4, 1999. Sheriff Smith statedin hisreport

that during thisinterview Junior told deputies that Byrom hired someoneto kill Byrom, S. Fdlowing this
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interview, the Sheriff interrogated Byrom and usad theinformation dlegedly gleaned from Junior during the
interrogation.  Sometime thereefter, Junior was interrogated again. The Sheriff’s report Sated thet dl
interviews were taped. However, the only tapeftransoript of an interview with Junior thet was provided
to the defense (or used a trid) was Junior’ s June 7, 1999, datemerntt.

(1) Argument regarding alleged discovery violation
76.  Byromarguesthat Tishomingo County Sheriff Department personnd intentiondly logt or destroyed
the tgpes of Junior’ sinterviews because they falled to properly advise him of his Miranda rights. She
argues that this intentional decait warranted suppresson of her datements because the Sheriff used the
information obtained from Junior to extract a confesson from her. She dso argues that the falure to
provide her counsd with Junior’s datements in the best form possible warranted suppresson of dl
information supposadly recaived from Junior’ s undisdosed datements
77.  The Sae points out that Sheriff Smith tetified thet, for some unknown reason, the tape recorder
falled to record Junior’ sstatement. In responseto Byrom's counsd’ strid request for thetgpe of Junior’s
initid interview, the State argued that it hed dreedy provided defense counsd acopy of every interview
it possessed.
178. Thetrid judgereissued aprior order to the Stateto produced| satements and tapes of Satements
that werein thar possesson. He condluded, “1 can require lots of things but one of themis not thet they
produce thingsthey don't have. Now, | don't know what dse | can do.”
179.  Noerror can be predicated on thisruling. The Sheriff tedtified thet the tgpe of Junior’sinterview
amply did not exigt. The tape recorder malfunctioned, and the interview was not recorded. The defense
was provided a copy of the Sheriff’s report wherein he stated that Junior told him thet Byrom hired

someone to kill his father and that she probably knew who shot him. (Seen. 10, supra). While a
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recorded or even atranscribed verson of Junior’ sinterview with the Sheriff may have been preferdble, it
isdear from the record that neither wasin exigence.

(2) Argument regarding alleged error in limiting the examination of
Sheriff Smith

180. Byromarguesthat thetria judge erred by refusing to permit her counsd to question Sheriff Smith
during the suppresson hearing regarding the content of Junior’s missing Satements. The record reveds
that, during Byrom's counsd’s examindion of him, the Sheiff tedtified that Junior “bedicdly . . . . told
[deputied] dl [they] needed to know when [they] . . . . taked to him [during the initid interview].”**
Byrom's counsd theredfter asked the Sheiff to tdl him everything thet Junior tald him during this initid
interview; particularly whether there was anything dse, other than what he induded in his report, thet he
learned intheinitid interview with Junior before going to talk with Byrom. The State objected, arguing thet
everything Junior told the Sheriff wasin hisreport, which the defense possessed, and that defensecounsd’s
guestions were exceeding the socope of the suppresson hearing by asking the Sheriff to tedtify asto the
contents of the conversation. Byrom regponded by pointing out thet the motion was not only to suppress,
but dsoto compd discovery and thisline of questioning wasrdevant to discovery matters. Thetrid judge
sudaned the State' s objection.

781. Rue611of theMissssppi Rulesof Evidence pertaining to witnessesdlowsthecourt reasonable
contral over the mode and order of interrogating witnesses and presenting evidence o asto (1) mekethe
interrogation and presentation effective for the ascertanment of the truth, (2) avoid needless consumption

of time, and (3) protect witnesses from harassment or undue embarrassment.”  Asthe Court of Appeds

UThe Sheriff’ sreport, in pertinent part, sates. “[d]fter ashort while hetold methat his mother had
hired someone to kill hisfather, he told me that he did not know who shot his father, but that his mother
probably knew who did.”
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has correctly held, atrid court's rulings on the extent of cross-examingtion will be reversed only when an
abuse of discretionisshown. Fieldsv. State, 758 So.2d 440, 441 (17) (Miss. Ct. App. 1999). Finding
thetria court did not abuse its discretion in limiting the cross-examination of Sheriff Smith, thisissue is
without merit.
(3) Argument regarding Gillis' sidentity
182. Byrom aso contends that because the fird interview with Junior was not provided to the defense,
then the informationregarding theidentity of Gillismay not have comefrom Junior (asthe Siatedams) and
may havefirg come from Byrom during the Sheriff’ sinitid interview of her, which was suppressed. She
argues that this informetion, being unlanfully obtained, was “fruit of the poisonous treg’ and uang it on
Junior to get himto confesslater isaso part of the“fruit” and his confessons should have been suppressd
asto Byrom.
183.  Thegandard of reviewing the admisson of aconfessoniswdl-sdtled. “Determining whether a
confessonisadmissbleisafinding of fact whichisnot disturbed unlessthetrid judge gpplied anincorrect
legd gandard, committed menifest error, or the deciSon was contrary to the overwheming weight of the
evidence” Hunt v. State, 687 So. 2d 1154, 1159 (Miss. 1996). The trid judge did not abuse his
discretioninadmitting the Satement Investigator Dancetook from Byrom. Furthermore, Byrom repeetedly
detailed her involvement in hiring Gillis in her subssquent datements which were obtained after she gave
Separate and adequiate consent. Therefore, thisissue iswithout meit.
VIl. WHETHER THE TRIAL COURT ERRED IN REFUSING TO
REOPEN THE SUPPRESSION HEARING ON MOTION OF THE
DEFENDANTTOTAKETHETESTIMONY OF EDWARDBYROM,

JR.,ANDINHAVING EXPARTECOMMUNICATIONSWITHTHE
ATTORNEY FOR EDWARD BYROM, JR.
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184. Byromnext damseror inthetrid judge srefusd to reopen the suppression hearing to dlow her
the opportunity to cdl Junior to the stand to tedtify about the conditions of his interviews with lav
enforcement. Byrom cites no authority in support of this argument. Therefore, thisissue is procedurdly
barred. “Fallureto dte rdevant authority obviatesthe gppelate court’ s obligation to review such issues”
Simmons v. State, 805 So. 2d 452, 487 (Miss. 2001) (citing Willams v. State, 708 So. 2d 1358,
1362-63 (Miss. 1998)). Procedurd bar notwithstanding, this assgnment iswithout merit.
185. Byromdamsit became goparent during defense counsd’ sinterview with Junior thet Sheriff Smith
had nat obtained any informeation about the dleged congpiracy through hisconversation with Junior and thet
thisinformation was|earned only through the unlawfully obtained confesson of Byrom. Shedso paintsto
the report of Deputy Panndl wherein he gated that Junior did nat give incriminating Satements until
confronted with Byrom' sunlawvful confessons Shedlegesthat Junior confirmed thisand that his counsd
had agreaed to permit him to tetify at the motion hearing on this limited issue however, after ex pate
communications with the judge, Junior’s counsdl changed hismind.  Byrom assarts that Junior’ s counsd
informed her atorney that he left because the trid judge told him that he was not going to permit Junior to
tedify. She arguesthat the State did not want Junior to testify and that this was accomplished.
186.  Although he refused to reopen the hearing and force Junior to testify, the trid judge did dlow
defense counsd to proffer Junior’ s expected testimony. After hearing the proffer, the triad court ruled:
The defendant Michdle Byromisin no position to meke any oljection onthebassof any
crcumgtances resulting in Satements or for that matter any misstatement made by lawv
enforcament to her concerning wha his datement might have been, his complete
confesson or lack of confesson or whatever. For thet reason it isirrdevant.
187. Byrom'sdam that Junior did not incriminate her before Sheriff Smith'sillegd interrogetion isnot

supported by therecord. During thet interview, the Sheriff told Byrom that he had talked to Junior and thet
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Junior hed told him “everything.” Hetold her that Junior said that heand Byrom weretired of being beaten
by Byrom, S. and that Byrom told Junior to *go aheed and find somebody and send them to [Byrom] -
that way it would kegp [Junior] from being involved and [Junior] did send somebody to [Byrom)]. Hesent
two or three people. [dunior] didn’t know which person Byrom hed got.”

188.  Thereissmply no way thet Sheriff Smith could have been privy to thisinformation had Junior not
told him. Gilliswasin custody, but hed o far denied any knowledge of aconspiracy tokill Byrom, . In
the only interview with Byrom prior to thisone, Byrom reveded no incriminaiing evidence. Thus despite
Byrom's unsubdantiated dlegetions that Junior informed her counsd thet he did not provide this
information, the record reflects that he must have in fact done so.

189.  ThisCourt hasrecognized thet “acrimind defendant must bedlowed to call witnessesto thesand
even though those witnesses intend to invoke thar privileges againg sdf-incrimination as secured by the
Hfth Amendment.” Williamson v. State, 512 So.2d 868, 872 (Miss. 1987). Accord, Saundersyv.
State, 733 So0.2d 325, 331-32 (Miss. Ct. App. 1998). Despite this precedent, no error can be
predicated on the refusd of the trid court to reopen the hearing and force Junior to tedtify. Both
Williamson and Saunder s dedt with the defendant’ sright to confront thewitnessesagaing himand the
adverse inferences that were generated by the witnesses being caled to the sand, having their Satements
reed to them, and being alowed to smply take the Fifth Amendment after each question.

190. Inthecasea bar, therefusa to dlow Junior to testify occurred during a suppression hearing o
the jury hed nat yet been empanded. Junior did testify during thetrid, and Byrom does not daim thet her
cross-examination of him regarding hisinitid Satementsto the Sheriff wasredtricted in any way. Thus, the

possihility of adverse inferences present in bothWilliamson and Saunder swasnot afactor here. Nor

33



was Byron' sright to confront the witnesses againgt her impeded in any way, asshewasdlowed to cross:
examine Junior during thetrid.

191. Byrom'sfalureto dte any authority in support of this argument bars the necessity of this Court’'s
condderation of it. Alternetively, this issueiswithout merit, asthe record does not support it. Byromwas
dlowed to meke aproffer to thetrid judge which outlined her reasonsfor wanting to cal Junior. Thus, the
information she hoped to get from Junior’ s testimony was before the trid court.

VIIl. WHETHER THE TRIAL COURT ERRED IN REFUSING TO
QUASH THE INDICTMENT.

192.  After thejury wasempanded and before testimony began, the defensefiled amoation to quash the
indictiment. Thetrid court heard congderable argument regarding the indictment, found that it tracked the
language of the datute, and ultimatdy denied the maotion to quagh.

193.  Byromdtesthisfalureto quash asaror, damingtheindictment was defectivebecause (1) it failed
to identify co-conspirators, (2) it offered severd legd theoriesingead of setting forth aplain, condse, and
oOefinite written Satement of the essantid facts condtituting the offense; (3) it contained the language
“paticipaedinany way”; (4) the Satute defines partiesto the offense asthoseindividua srecaving an offer
or recaving something of vaue and Byrom damsthat she was not a party to the offense, based on the
evidence adduced; and, (5) it setsforth the June 4, 1999, date of themurder, thus, Byrom damsany other
evidence from any other date should havebeen exduded. The State submitsthat theindictment met dl the
requirements of the rules and datutes and fairly gpprised Byrom of the charge agangt her. This Court
agrees.

194. Theindictment a issue reedsin pertinent part:

That MICHELLE BYROM in sad County and State on the 4th day of June, A.D., 1999,
did wilfully, unlawfully, and fdonioudy kill or cause the deeth of Edward Louis Byrom, a
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humanbeing, with ddiberate design and without authority of law, after having been offered
or having recaived something of vaue for committing the murder or was a party to such
offer or recaipt of anything of vaue or participated in any way in the murder of Edward
Louis Byrom, invidation of Missssppi Code, Annotated, Section 97-3-19 (2) (d). . . .

Miss. Code Ann. 8 97-3-19 (Rev. 2000) provides, in pertinent part:

(2) Thekilling of ahumean being without the authority of law by any meansor inany manner
shdll be capitd murder in the following cases

(d) Murder which is perpetrated by any person who has been offered or
has recaived anything of vaue for committing the murder, and dl paties
to such amurder, are guilty as principas

195. Thedandard of reviewing the sufficdency of indiccmentsiswel sattled:

Theindictment must beaplain, conciseand definite written Satement of the essentid facts
condlituting the offense charged and shal | fully notify the defendant of the nature
and cause of the accusation against him Peterson v. State, 671 So. 2d 647,
653-54 (Miss. 1996); URCCC 7.06. Theindictment is hdd to be suffident if it contains
the saven factors enumerated in URCCC 7.06.

1. The name of the accused,

2. The date on which the indictment wasfiled in court;

3. A datement thet the prosacution is brought in the name and by the

authority of the State of Missssppi;

4. The county and judidd didrict in which theindictment is brought;

5. The date and, if gpplicable, the time a which the offense was dleged

to have been committed. Failure to Sate the correct date shal not render

theindicdcment inaufficert;

6. The Sgnaure of the foreman of the grand jury issLing it; and

7. Thewords "againg the peace and dignity of the date”

Gray v. State, 728 S0.2d 36, 70 (Miss. 1998) (emphasis added).
796. Thoughit concedesthat subgtantive chdlengesto the sufficdency of theindictment arenot waivable
and may be raised for the fird time on gpped, State v. Berryhill, 703 So. 2d 250, 253 (Miss. 1997),

the State argues that Byrom's daims numbered (4) and (5) rdae to evidentiay matters, and not the
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suffidency of theindiccment> We agree. These evidentiary dams were not presented to the trid court

for congderation. Thus, they areprocedurdly barred from congderation ongpped. See Evansv. State,
725 S0. 2d 613, 632 (Miss. 1997) (issuesnot presented to trid judge are“ procedurdly barred and error,
if any iswaved. Thisruleis not diminished in a capitd cae”). Furthermore, Byrom falls to offer any
authority in support of these daims, nor does she daborate upon them with meaningful agument. This
“[flalure to dte rdevant authority obviates the gopdlate court's obligation to review such isues”
Simmonsyv. State, 805 So. 2d 452, 487 (Miss. 2001) (ating Williams v. State, 708 So. 2d 1358,
1362-63 (Miss. 1998)).

197.  Addtiondly, daim number (1), Byrom's contention thet the indictment did not identify the co-
congpirators, was spedificaly walved and disavowed by Byrom & trid.

THE COURT: Spedificdly, Counsd, | guess you would point to the fact thet
there are no dlegations as to who recaived what.

DEFENSE COUNSEL.: No, your Honor, I’'m not complaining about
that . . .. According to that indictment [the Assdant
Didrict Attorney] could be about to prove thet she was
offered money to get in the scheme to kill Mr. Byrom.
We're etitled to know one or the other whet it is that
they’re wanting to prove by looking at the indictment.
Wedon't need alot of facts.

(emphasis added). Based upon this exchange, the State argues that this matter iswaived on goped. We

agree. See Grayv. State, 728 So. 2d a 70-71 (diginguishing Berryhill and upholding procedurd bar

2As st out, supra, claim (4) states that the statute defines parties to the offense as those
individuals receiving an offer or recelving something of value and Byrom clamsthat she was not aparty to
the offense, based on the evidence adduced; and, clam (5) Satesthat snce the indictment aleges June 4,
1999, to be the date of the murder, any evidence of the murder relating to facts occurring on a dete other
than June 4, 1999, should have been excluded.
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asto sufficdency of indictment when specific daim on goped wasnot one of the six presented & trid onthe
mation to quash).®
198. Alterndively, Byrom’sdam asto thisissue iswithout merit. Byrom assartsthat murder-for-hire
IS, in essence, aconspiracy arime. Thus, she argues, the congpirators must be named in the indictment.
Byromcitesno casethat holdsthat anindictment must contain the names of the co-conspirators. Shedoes
cite Stewart v. State, 662 So. 2d 552 (Miss. 1995), adouble jeopardy case which held that a person
cannat beconvicted of congpiracy to commit cgpital murder and of cgpitd murder-for-hire for the same
murder. However, the double jeopardy concarns discussed in Stewart offer Byrom no support, as he
wasindicted and convicted for one crime, capitd murder.
199. Byromadso cites Farris v. State, 764 So. 2d 411 (Miss. 2000), where this Court held a
conspiracy indictment to be sufficient where the time period of the conspiracy was Sated, four of the
dleged co-conspirators were named, and the offense was clearly described. Byrom assarts that the
gandard of Farriswas not met because the only time period stated is June 4, 1999; no co-conspirdors,
known or unknown, were named; and the offense description was confusng. However, Farris did not
purport to establish a gandard for what must be induded in conspiracy indiccments. Indeed, in Farris,
the Court dated:

So long asafair reading of the indictment, taken asawhole, dearly describesthe neture

and cause of the charge againgt theaccused, theindictment islegelly sufficient. Harrison

v. State, 722 So0.2d 681, 686 (Miss. 1998) (citing Henderson v. State, 445 So.2d

1364, 1368 (Miss 1984)) . . . . Theindictment tracked the language of Miss Code Ann.

§97-1-1 (1994), and suffidently natified Farris of the charge againg him, thus engbling
him to prepare adefense

BAdditionaly, Byrom's counsd conceded a trid that, "certainly, | agree that the State of
Missssppi did not have to name any of the other conspirators - - or they didn’t have to indict everyone
inthisindictment.”
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Farrisv. State, 764 So. 2d at 421.
1100. InStevensv. State, 808 So. 2d 908 (Miss. 2002), the accused, charged with mandaughter, aited
Umphressv. State, 295 So. 2d 735 (Miss. 1974), in support of hisargument that theindictment should

have been quashed because it falled to name the “others’ mentioned in the indictment who were dlegedly

invalved in the aime with im.  The indicdment in Umphress charged the defendant with ddivering a
controlled substance, but it did not designete the person to whom delivery of the substance was made, nor
did it goecify thetimeor placeof thecrime. 1 d. a 736. This Court hdd that theindiciment wasinsuffident
to place the defendant on notice of the chargesagaing him. | d. However, in Stevens, we explained:

Unliketheindicment in Umphress, theindiciment in the case sub judice gaesthe date
and place of the dleged arime and spedificaly names both victims Theindictiment dearly
dates the charge and gives sufficient descriptive facts to put Stevens on notice of the
accusation againg him. Noteworthy is the fact that dl seven requirements of URCC[C]
7.06 aremet by theindictment, and it reesonably provides Steven with actud notice of the
charge againgt him, towit: mandaughter pursuant to § 97-3-27. See Holloman v. State,
656 S0.2d 1134, 1139 (Miss. 1995) (dating that anindictmentissufficient if it meetsthese
requirements). Though an indiciment must sufficiently gpprise adefendant of what he mugt
be prepared to medt, this Court has never stated the indiciment mugt spedificaly st out
the proof necessary for aconviction. Furthermore, the record indicates that Stevens was
wadl gpprised of the identification of the "others” particulay inlight of the fact that they
wereinitidly indicted and tried together.

Stevens, 808 So.2d a 919. Thisargument continuesto be persuasve. All saven requirementsof URCCC
7.06 aremet by the present indictment, and it reasonably provided Byrom with actud notice of the charge
agang her.

9101. HAndly, Byrom damsthat the indictment did not adequatdy inform her of her dleged rdlein the
murder-for-hire scheme. Spedificdly, she dams that the “participated in any way” language in the
indictment does not mirror the “dl parties to such amurder” language in the datute. However, defense

counsd conceded at trid: “1 would agreethat it recites the Statute 97-3-19(2)(d).” Moreover, asnoted,
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the trid court found thet thelanguage of theindictment tracked thet of thestatute. ThisCourt hesheld thet,
“lalsagenad rule where an indiciment tracks the language of acrimind datute it is sufficient to inform
the accused of the charge againg him.” Stevensv. State, 808 So. 2d at 918. Inaddition, thetrid court
noted when preparing the indructions, the “participated in any way” language in the indiciment is mere
surplusage

{102. ThisCourt has madeit “dear that the ultimate test, when consdering the vdidity of an indictment
on gpped, is whether the defendant was prgudiced inthe preparation of hisdefense” Medina v. State,
688 So. 2d 727, 730 (Miss. 1996). Byrom hasfailed to prove, or even dlege, that she was prgjudiced,
hampered, or disadvantaged in any way in preparing her defenseto meet thisindictment. Whileadefendant
inaaimind caseiswithout question entitled to sufficdent notice of the charges by way of the language of
the indictment and is cartainly not required to rely on post-indictment discovery as asupplementa means
of ganing adequateinformation tofairly meat theindicted charge, we acknowledge thet thetrid judgencted
the discovery given to Byrom made dear the fects the State would be trying to prove with regard to her
roeinthecrimeand theidentity of her co-conspirators. Again, we can dtendaivey datewith firm resolve
thet, if any eror does exig by way of improper language in this indictment, it is harmless beyond a
reasoneble doubt. Thus, thisassgnment of error iswithout merit.

IX. WHETHER THE COURT ERRED IN PROHIBITING THE
IMPEACHMENT OF EDWARD BYROM, JR.

1103. Byromnext assts aror in thetrid court’'s exdusion of the jalhouse Ietters written by Junior to
Byrom. Intheseletters which were not intercepted by the sheriff's office, Junior writesthat he persondly
killed Byrom, S. with no hep from Gillis and for his own persond reesons  These Satements are

inconggtent with Junior’ s trid testimorny where he dleged thet Gillis murdered his father a his mother’s
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bidding. Byrom's counsd sought, on cross-examination, to impeech Junior’ strid testimony through the
introduction of these letters. The State objected, and the trid judge exdluded the letters because their
exigence had not been disdlosed to the State. Byrom assarts that this ruling was erroneous
1104. Thefdlowing reciprocd discovery rule goplied to Byrom:
C. If the defendant requests discovery under this rule, the defendant shdl, subject to
condtitutiond limitations, promptly discloseto the prosecutor and permit the prosecutor to
ingpect, copy, test, and photograph the following information and materid which
corresponds to thet which the defendant sought and whichisin the possesson, custody,
or control of the defendant or the defendant'sattorney, or the existence of whichisknown,
or by the exerdse of due diligence may become known, to the defendant or defendant's
counsd:
1. Names and addresses of dl witnesses in chief which the defendant
may offer a trid, together with a.copy of the contents of any Satement,
written, recorded or otherwise preserved of each such witness and the
subgtance of any ora Satements made by any such witness
URCCC 9.04(C)(1) (emphasis addedl).
1105. Byrom'sargument for the introduction of these letters, and her excuse for the fact that they were
not disclosad, is that they were to be offered for impeachment purposes only and not as subdantive
evidencein her cassrin-chief. She argues that because she had no intention of calling Junior as awitness

she did nat haveto provide the State with these letters. Byrom dso citesJonesv. State, 710 So. 2d 870
(Miss. 1998), where this Court discussed Rule 613(3) of the Mississippi Rules of Evidence

1106. InJones, the pertinent issue was whether the State had committed adiscovery violaion by falling
to provide the defense a copy of a prior Satement of awitness used to impeach him at trid. This Court,

finding no discovery violaion, pointed out thet M.R.E. 613 is not concerned with discovery. This Court

1% n examining awitness concerning a prior statement made by him, whether written or not, the
statement need not be shown nor its contents disclosed to him at that time, but on request the same shal
be shown or disclosed to opposing counsd.” M.R.E. 613(a).
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a0 noted that the comment to the rule Sates, "The provison alowing disdosure to counsd is desgned
to protect againgt unwarranted ind nutionsthet astatement hasbeen medewhen thefact istothe contrary.”
M.RE. 613 cmt.

1107. The State argues that the issue is not that Junior made contradictory satements, but rather that he
mede contradictory statements that supported the defense s theory of the case (i.e, that Junior donewas
responsble for the murder). The State contends that asimilar atempt to subvert the reciprocd discovery
rules was addressad and condemned in Coates v. State, 495 So. 2d 464 (Miss. 1986).

1108. In Coates, the defendant was indicted for sexud bettery of his minor gepdaughter. On cross
examindion, the defense sought to impeech the victim by introduding letters she wrote to the defendant
which bore on theissue of consent. Thetrid court exduded the | etters and prohibited cross-examination
of the vicim regarding them.

1109. Reocognizing the “prosscution’ slegitimete interest in afair trid,” this Court refused to reverse the
exduson of the letters because the |etters were not disclosed to the State. Becausethelettersin question
“outlined the Defendant’ ssubgtantive theory of the case” this Court held thet, pursuant to the then-existing
uniformdircuit court rule 4.06" and the discouragement of “trid by ambush,” the dircuit court hed the
authority to exdude the letters. “In recent decisons we have been loathe to dlow the prosecution to
drcumvent our discovery rules by pless that the evidence waas used for impeachment purposes A smilar
policy is gopropriate for defense discovery violaions” Coates, 495 So. 2d at 466 (dting Johnson v.

State, 491 So.2d 834, 836-37 (Miss. 1986); Tolbert v. State, 441 So.2d 1374, 1375 (Miss. 1983)).

5The corresponding rule in the current rulesis URCCC 9.04.
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1110. Byrom arguesthat Coates isdiginguishablefromthe casea bar. She pointsout that thewitness
in Coates was a0 the minor victim and was not the subject of apleabargain, nor did the lettersin thet
case admit that the witness had committed the crime for which the defendant was accused, asthey do in
the case sub judice. She urges the Court to congder that Junior was not a victim, but rather a co-
congpirator in this murder who told more than one verson of the events. She argues that the physicd
evidence suggested that Junior wasthe personwho killed Byrom, S, and sheasksthe Court to remember
thet, after her trid, it became known that Junior hed confided in Dr. Lot thet he shot Byrom, S.

1111. Despitethefactud differences demondrated by Byrom, the Coates rationde remainsdirectly on
point. It held that the defense must produce that evidence it intends to use subgantively & trid. Byrom's
theory was that Junior killed his father on his own, without encouragement from his mother or assstance
from Gillis Induded in the letters were Satements by Junior that he had done just that. Based upon the
Coates decison, thee |etters were substantive evidence and should therefore have been disclosed to the
Sete.

f112. ByromcitesGlaskox v. State, 659 So. 2d 591 (Miss. 1995), wherethis Court upheld asanction
gamilar to the one in the case a bar when impeaching evidence in the possession of a defendant was not
disdlosed during discovery. Byrom paints out that Glaskox noted thet the defendant desired to use the
evidence in his casein-chief rather than on cross-examination. Specificdly, this Court Sated, “Glaskox
faled to cross-examine D.G. onthisissue during cross-examination in the State scase-in-chief, but rather
cdled her adversdy inhiscase” 1d. & 594. Byrom arguesthet this Satement illudtratesthat it would have
been acceptable and nat adiscovery violation had Glaskox o cross-examined thewitness and impeached

her during the State' s casein-chief rather than atempting to do S0 in his own case-in-chief.
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1113. Though credtive, this argument places too much emphasis on Glaskox’ s fact-gpedific rationde.
It istrue that part of the Glaskox opinion focused on the timing of the defendant’ s atempt to introduce
undisdosed information, concluding thet it represented a“ ddliberate scheme to gain a subgtantidl tactical
advantage” 1 d. & 594. However, it did so based upon the spedific facts of thet case Thefactsbeforethe
Court in the case sub judice are unlike those presented in Glaskox, where the defendant sought to use
the evidence in rebuttd. These facts are more &kin to Coates, which, as described above, supportsthe
exdudonof thisevidence. Moreover, Glaskox uphdd the exduson of the undisd osed evidence, finding
thet “[t]hisis exactly the type of tactics which the discovery rule was spedificaly created to prevent.” | d.
at 593.

f114. It is important to pause and reflect on where we have been and where we are in this State
concerning crimind discovery. Regarding the procedureto befollowed by thetrid judgeswhen confronted
withdiscovery violationshby the prosecution during the course of thetrid, Justice Robertson, inaconcurring
opinion, presented suggested guiddines Box v. State, 437 So.2d 19, 23-26 (Miss. 1983) (Robertson,
J., concurring). FHve years later, this Court, having by thet time adopted the suggested guiddines in the
Box concurring opinion, stated thet the trid courts were to follow the same procedure when therewas a
discovay violaion by the dfendant. Darghty v. State, 530 So.2d 27, 32-33 (Miss. 1988). Thedays
of trid by ambush are over in the Missssppi trid courts whether it be an ambush by the prosecution or
by the defendant. See, e.g., Johnston v. State, 730 So.2d 534, 535-36 (Miss. 1997); Frierson v.
State, 606 So.2d 604, 607 (Miss. 1992). See also Booker v. State, 745 So0.2d 850, 852-53 (Miss.
Ct. App. 1998). Y«, thisisexactly what Byrom's defense atorney atempted to do - ambush the Sate.

Byrom' s atorney admitted that these two |etters were intentiondly withheld from the prosecution during
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the discovery process because of defense counsd’s intention to “impeach the daylights’ out of Junior
because “[t]hat’ smy job.”
1115. TheBox guiddines has now been codified in URCCC 9.04(1), which reeds, in pertinent part, as
follows
If during the course of trid, the prasecution atemptsto introduce evidence which has not
been timdy disdasad to the defense as required by these rules, and the defense objects
to the introduction for that reason, the court shall act asfollows:
1. Grant the defense areasonable opportunity to interview the newly discovered witness,
to examine the newly produced documents, photogrgphs or other evidence and
2. If, ater such opportunity, the defense dams unfar surprise or undue prgjudice and
seeks a continuance or mistrial, the court shdl, in the interest of justice and absent
unusud drcumgtances, exdude the evidence or grant a continuance for aperiod of time
reasonably necessary for the defenseto meet thenon-disclosed evidenceor grantamidrid.
3. The court shdl not be required to grant ether a continuance or midrid for such a
discovery violdion if the prasscution withdraws its efforts to introduce such evidence.
The court shall follow the same procedure for violation of discovery by the
defense.
URCCC 9.04 (emphasis added).
1116. Byrom sought to introduce the letters during trid. Therefore, according to Rule 9.04,

the trid court was required to follow the Box procedure. After Byrom sought to introducetheletters, the
court recessed until the next moming. During the interim, thetrid judge dlowed the State, over Byrom's
objection, to discussthe contents of the letterswith Junior. Thus, the State was given achanceto prepare
to mest this evidence and arguably dlowed to remedy the effects of any prgjudicethet would haveresulted
from itsintroduction.

1117. Whentrid resumed, the State argued that had it known theselettersexisted, it might not have mede
aded with Junior and probably would not have put him on the gand. In essence, the State argued that
introdud ng theletterswoul d unfairly pre udicethe prosecution and causeamiscarriageof justice. However,

the State did not request amidria or a continuance as mandated by Rule 9.04; rather, it Sated: “[i]n this
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case, of course, we want to go forward withit.” The SatecitedDe La Beckwith v. State, 707 So. 2d
547 (Miss. 1997), wherain this Court hdd that if:

the omissonwaswillful and motivated by adesreto obtain atacticd advantagethat would

minmizetheeffectivenessof crass-examination and theability to adducerebuita evidence,

‘it would be entirdly gppropriate to exdude the witness testimony . . . [g]lthough a

continuance admittedly would have dlowed the prosecution to retrieve [another witness|

we find that regardless of whether prgjudice to the prosecution could have been avoided

inthisparticular casg, it is plain thet the casefitsinto the category of willful misconduct in

which the severest sanction is gppropriate.
Id.a575(quatingTaylor v.l1linois, 484 U.S. 400, 413-15, 108 S.Ct. 646, 655, 98 L .Ed.2d 798, 814
(1988)). The State argued the failure to produce the letters was a deliberate atempt to gain atacticd
advantage in violaion of the discovery rules. 1t pointed to Byrom's counsd’ s datement that “[w]e have
withhdd this evidence purposdy with the intent to useit to the fullest advantage of [our] dient.”
1118. We condude thet the falure to disdose in the case a bar did warrant complete exdusion of the
letters. Byrom was not prgudiced by the exdusion of these letters. Byrom's counsd was dlowed to ask
Junior if heremembered writing every datement inthelettersand if he admitted writing lettersto hismother
inwhich he told her that there was no conspiracy and that he done killed his father. Spedificdly, Junior
admitted having previoudy dated thet, once arrested, he gave the authorities* one bull g expletive omitted)]t
dory ater another . . . to save [hig) own ass” Junior aso admitted having sad that he was 0 scared,
confusad, and high thet he just said the firg thing thet came out of his mouth. He further admitted having
sad that therewas no congpiracy; thet the crime had nothing to do with money; and, thet it wasjust Junior,
who hed gotten med a his father and killed him. Though he denied making some of the Satements, the
ultimate fact that Byrom sought to prove through ther introduction, thet Junior wrate his mother thet he
persondly killed hisfather, was admitted by Junior in open court. Thus, the exduded evidencewasbefore

the jury. Therefore, thisissue iswithout merit.
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X. WHETHER THE TRIAL COURT ERRED IN PERMITTING THE

JURY TOHEAR THE TESTIMONY THAT JOEY GILLISWASIN
JAIL CHARGED WITH CAPITAL MURDER IN THE DEATH OF
EDWARD BYROM, SR., AND FURTHER ERRED IN
PERMITTING THE STATE TO ARGUE THIS IN CLOSING
ARGUMENT.

1119. Byromnext assarts that she was prgjudiced by the fallowing exchange during the State' s diirect

examingion of the Didrict Attorney’ s Investigetor, Ralph Dance:

Q: One more question, Mr. Dance. What is the gatus of the invedtigation of Joey
Gillis?

A: Hesinjal avating trid.

MR. [ASSISTANT DISTRICT ATTORNEY] POUNDS Wehaveno
further questions, your Honor.

THE COURT: Cross-examinaion?

MR. [DEFENSE COUNSEL] WOODS | have no questions of this
witness,

1120. Byromdid not object to this question or answer a trid. During dosing arguments, after making
references to Gillis and his dleged involvement, the Assgant Didrict Attorney made the following
datement: “And as Mr. Raph Dancetedtified, Mr. Gillisisin jal avaiting trid. That was his tetimony.”
After the prosecutor’ s dosing arguments were conduded and the jury was excused, Byrom objected to
the reference to Gillis  This objection was overruled.

1121. Byrom faled to make a contermporaneous objectionto ether of these datements. Therefore, our
condderationof thisissueisprocedurdly barred. See Williamsv. State, 664 So. 2d 1179, 1203 (Miss.
1996) (“In death pendty cases, the contemporaneous objection ruleis goplicable”). See also M.RE.
103 (a) (2) (requiring timely, on-the-record objection before error can be predicated on the admission of

evidence). However, plain error will dlow an gppdlate court to address an issue not raised &t trid if the
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record shows that error did occur and the subgtantive rights of the accused were violaied. Grubb v.
State, 584 S0.2d 786, 789 (Miss 1991). Vidlations of fundamentd rightsare aso subject to plain error
review. Porter v. State, 732 So0.2d 899, 902-05 (Miss. 1999). Thus, procedura bar notwithstanding,
wewill discussthe merits of thisissue,

1122. Byromarguestha Gillis sincarceration wasirrdevant because the State sought only to introduce
it as an atempt to prove her guilty by associaion. In support of her argument, Byrom cites two cases
forbidding the admission of the co-defendant’ sconviction for thesameoffense Hender son v. State, 403
So. 2d 139 (Miss. 1981) and McCray v. State, 293 So. 2d 807, 808 (Miss. 1974). However, these
cases are didinguishable because Dance stesimony made dear that Gillis had not been convicted, but,
rather, was awaiting trid. Thus, as the State argues, Byrom has falled to dte any persuesve and/or
goplicable authority onthisissue “Failureto dterdevant authority obviatesthe gopelate court’ sobligation
toreview suchissues” Simmonsv. State, 805 So. 2d at 487 (ating Williams v. State, 708 So. 2d
at1362-63).

1123. “The question for this Court is whether the prosecutor’s remarks denied the defendant a
fundamentdly fair trid. The prosecutor’ sremarksareviewed inlight of theentiretrid.” L ockett v. State,
517 So. 2d 1317, 1333 (Miss. 1987) (citations omitted). “It isimperative thet the Satements be read in
their gppropriate context in light of that which the prosacutor was in fact arguing to the jury a the time”
Holland v. State, 705 So. 2d 307, 347 (Miss. 1997).

1124. The point the prasecutor was meking was thet Byrom hired Gillisto murder her husbend. Gillis s
quilt, and Byrom' sresultant guilt, was not theinference that the prosecutor sought to achieve through these

comments. The prosecutor’ s comment, when taken in context, is not subject to the interpretation offered
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by Byrom. In fact, the trid judge, who observed the prosecutor asthe comments were being made, came
to this same condugon.  Specificdly, the trid judge noted, “I didn't take it in the same sense that you
[defense counsd] did.” Thetrid judgeisin abetter position to observe and decideif aremark isimproper.
JamesW. Sessums Timber Co. v. McDaniel, 635 So0.2d 875, 882 (Miss. 1994). Wedso notethat
jurors are by nature undergandably inquigtive and when a sole defendant is on trid for an indicted crime
wheren the evidence dearly reveds tha there is more than one person who mogt likdy is crimindly
culpable, conscientious jurors want to know the satus of those other individuds Lawyers and judges
know — but not jurors— thet when more than oneindividud isindicted for acrime, whether it be by way
of a separate indictment or a multi-count indictment, quite often, and out of necessity, the trids of the
defendantswill besevered. See URCCC 9.03. Whileit isdearly reversble error for the Sateto inform
the jury that a co-defendant of a defendant on trid has previoudy been convicted for the same offensg, it
Is dtogether different and not improper for the jury to know thet there are other personswho have yet to
be tried for the same offense for which the defendant isthen on trid. In other words, the prosecution tries
multiple dfendantsone a atime.

1125. Prosecutors are limited to arguing facts introduced in evidence, deductions and condugons thet
may be reasonably draw therefrom, and gpplication of law to facts. vy v. State, 589 So.2d 1263, 1266
(Miss. 1991). With thet limitation in mind, attormeys are permitted wide laitude in arguing their regpective
postions and theories to the jury. Campbell v. State, 437 So.2d 3, 5 (Miss. 1983); Holland, 705 So.
2d a 345. Infact, “the very purpose of an advocate is to help the jury draw condudions from the
evidence and to make suggestions as to a proper concluson.”” Evans v. State, 725 So. 2d a 671
(quatingBlue v. State, 674 So. 2d 1184, 1208 (Miss. 1996)). There was ample evidence presented a
trid regarding Gillis sinvolvement inthiscrime, induding Byrom' sand Junior’ ssatements, and thedisputed
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commert by the prosecutor was nothing more than acomment on theat evidence, which had been recaived
without any objection from Byrom.

1126. Hndly, Byrom hasfailed to assart, or even demondrate, that she suffered any prgudice asaresult
of these comments Therefore, this assgnment of error iswithout merit.

Xl.  WHETHER THE TRIAL COURT ERRED IN REFUSING THE
DEFENDANT’'S REQUESTED JURY INSTRUCTION
CONCERNING ACCESSORY AFTER THE FACT.

1127. Byrom next damserror in the denid of Ingruction D-17, an accessory dter the fact indruction.
Proposad Indruction D-17 provided as follows

If you find from the evidence in this case beyond a reasoneble doubt that:

1 Michdle Byrom on or aout June 6, 1999, or June 7, 1999, in Tishomingo
County, Missssppi, conceded, aided or asssed Edward L. Byrom, J., by
mideading law enforcement authorities with untrue information concerning an
dleged consoirecy of Michdlle Byrom with Joey Gillisand/or others and

2. Midchdle Byrom knew that Edward L. Byrom, Jr. had committed murder, and thet
Edward L. Byrom, J. hed in fact completed the commission of murder, whichis
afdony under thelaws of Missssippi, ad

3. Michdle Byrom peformed the actions with the intent of enabling Edward L.

Byrom, J. to escgpe or avoid arrest, conviction or punishment after Edward L.
Byrom, J. committed murder,
then you dhdl find the defendant guilty of Accessory After the Fact.
1128. Thetrid judge heard arlgument on the use of thisindruction and ultimatdy refused to submit it to
the jury, finding that theingruction was not founded on the evidenceinthecase. Byrom assartsthisrefusa
asaror, daming her theory thet she was trying to protect her son by concocting a conspirecy to kill her
husbend was supported by subgtantia evidenceat trid and thereforetheingtruction was proper. The State

submits that accessory after the fact is a separate crime and is not a lessar-induded offense of capital
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murder. Alternaively, it argues that Byrom's proposed ingruction (1) is not supported by the evidence:
(2) isconfusing; and (3) was adequately covered by another ingruction.
1129. Thegandard of review for chdlengesto the fallure to submit jury indructionsis as follows
Jury indructionsareto be read together and taken asawholewith no oneingruction taken
out of context. A defendart is entitled to have jury indructions given which present his
theory of the case however, this entitlement is limited in thet the court may refuse an
indruction which incorrectly datesthe law, is covered fairly dsawherein the indructions,
or iswithout foundation in the evidence
Heidel v. State, 587 So.2d 835, 842 (Miss. 1991) (internd citations omitted).
1130. Insupport of its argument that accessory dfter the fact is a separate arime and is not a lessar-
induded offense of cgpitd murder, the State cites Wilcher v. State, 455 So. 2d 727 (Miss. 1984),
wherein this Court held:
We have repeatedly held thet the crime of accessory after thefact is an entirdy separate
and didinct offense and not a condituent part of an offense S0 asto be alesser induded
offense In Box v. State, 241 So.2d 158 (Miss. 1970), this Court held thet accessory
after the fact isa didinct crime for which a person cannot be punished unless indicted.
Wilcher was not indicted on acharge of accessory after thefact of murder and therefore,
an indruction on that offense would have been improper and would have condtituted
reversble eror.
455 So. 2d at 734.
1131. However,in Gangl v. State, 539 So. 2d 132 (Miss 1989), this Court dlowed “|esser offense?’
indructions, asopposed to“lesser-induded-offenss” indructionsand held thet “the defendant may request
anindruction regarding any offense carrying alesser punishment if thelesser offensearisesout of anudeus

of operaive fact commonwith thefactud scenario giving riseto the chargelad out intheindictment.” 1d.

a 136 (quating Griffin v. State,
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533 So.2d 444, 447-48 (Miss. 1988)). However, the Court went on to date that "lesser offense
indructions should not be granted indiscriminatdy, and only where there is an evidentiary basis in the
record." Gangl, 539 So.2d at 136 -37.

1132. Thedements of accessory dfter the fact are that: (1) acompleted fdony hasbeen committed; (2)
the accused conceded, recelved, relieved, aded, or asssed a feon, knowing that such person had
committed a fdony; and (3) such assstance or ad was rendered with the intent to enable such fdon to
ecape or avoid ared, trid, conviction, or punishment after the commisson of such fdony. Miss Code
Ann. 8 97-1-5 (Rev. 2000); Buckley v. State, 511 So.2d 1354, 1358 (Miss. 1987).

1133. Byromarguesthet Junior’s testimony establishes that he killed Byrom, S. and thet the jalhouse
| etters exchanged between Byrom and Junior dearly evinced an atempt to pin the murder on Gillis She
argues thet thistestimorny and other evidence presented at trid establishes thet she was Smply trying to
kegp Junior from baing blamed for Byrom, S’ s degth.

1134. The Sate argues thet the record not only fails to support Byrom's theory that she was trying to
protect Junior, but it contredictsit. The State further points out thet, although Byrom did meke Statements
relaed to Junior’ s innocence in a handwritten confesson and in the Satement she gave to Dance, Byrom
a0 made numerous datementsto law enforcement thet implicated Junior in hisfather’ smurder.

1135.  OnJune 6, 1999, Byrom told Sheriff Smith that Junior knew the murder was going to occur, just
not when. She dso said Junior came to the hospitd and told her “it was done”  She further dated that,
“toward the end [Junior] wasin on ever [9c| conversation because Joey [Gillig waswith him twenty-four
sven” Inaddition, shesad that she knew Junior wasin on the murder “with Joey [Gillig hanging around
with him condantly” Byrom did say that she did not think Junior could have shat his own father, “even

though therewas alot of hatred there” In addition, Byrom' s theory of the case wasthat Junior killed his
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father on hisown, without her encouragement or Gillis sassstance. The actions taken and the atements
mede by Byrom indicate that she was more interested in exonerating hersdf than her son.

1136. Theevidence presented a trid dearly demondrated Byrom'sinvolvement prior to thiscrime. In
fact, the evidence leads to the unavoidable condusion that she was the magtermind of the plot to kill her
hushand. She gaveincriminating Satementsto law enforcement that described her conversationswith Gillis
and others regarding having her husband killed. She told law enforcement that she offered Gillis $15,000
to have her husband killed, and she knew that two atempts upon hislife had been unsuccessful before he
was findly murdered. Junior' s Satement reveded that his mother told himwherehisfather hed hiddenthe
pigtal that was used to kill him.

1137. Based upon the foregoing facts, there smply was no evidence to support Byrom's proposed
indruction. AsthisCourt hddin Chase v. State, 645 So. 2d 829 (Miss. 1994):

There is no evidentiary bads for granting an accessory after the fact indruction in the
present cae. “An acoesory dter the fact is a person asssing one who has completed
the commisson of a fdony to avoid being gpprehended, arrested, convicted, etc.”
[(ataions omitted). The gppdlant] admitted to . . . participating in . . . events which
occurred both before and after the murder.  His admisson made him a prindpd to the
crime and precluded the granting of the indruction.
645 So. 2d at 851.
1138. Smilaly, Byrom'sconfessonsregarding her involvement in the conspiracy to murder her husband
foredasad the granting of thisingruction. Her involvement mede her aprindpd to the arime and granting
an indruction that she could be found guilty of an accessory dfter the fact would have been erroneous
Therefore, thisassgnment of error iswithout meit.

XIl.  WHETHER THE TRIAL COURT ERRED IN LIMITING THE
CROSS-EXAMINATION OF ERIC BYROM.
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1139. Eric Byrom, the nephew of thevictim, testified for the State on direct examination that he had been
to the Byrom house on the day of the murder and hed seen Gillisand Junior there. Eric tetified that heand
Junior went to Burnsville, and Junior asked Eric, “ Do you know what' s going on? And [Eric] didn't, so
[Eric] sad, No, what' sup? And [Junior] says, We re- we replanning on having ded killed.” Erictedtified
that he “took thet in jest,” and did not believe Junior “in theleast bit.” He further testified that Junior told
him that he“didn’t need to be around.”

1140. Therecord revedsthat Eric was questioned ontheday of themurder and that his Satement given
a that timewasinconggent with agatement helater gave. Thissubseguent gatement was condstent with
histrid testimony. Inthefirg satement, which was recorded, Eric told law enforcement thet he did not
know anything at al about the murder. During cross-examination of Eric, Byrom's counsd sought to
introduce this recorded Satement to impeach the tesimony Eric gave on direct examination. The Sate
objected.

1141. Outsdethe presenceof thejury, defense counsd argued that thetgpe should be played to thejury.
Theyargued “it’' sabsolutdy very probativeof hiscredibility” asit demondrateshow adamently Eric denied
having any knowledge of a congpiracy to kill Byrom, S. The State objected to the playing of the tape,
arguing thet it was nat the proper way to impeech awitness. The State argued thet the proper way was
to ask Ericif hesad something, thenif he deniesit, impeach himwith hisstatementson thetape. The Siate
further argued that the tape was inadmissible in its entirety because it involved various extraneous
datements such asevidencedf Eric' sconvictionfor aunrdated crime, that werecompletdy irrdevant. The
trid judge refused to dlow the tgpe to be played, ruling thet it was “irrdevant, extraneous, an atempt to,
| guess, impeach thiswitness or some something. I'm not cartain exactly what it is” Thetrid judge dso

Sated that the defense counsdl would be dlowed to bring out any incondgendiesin Eric’ stestimony, then
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continued, “[b]ut to just question him and then tender a tape and a transcription of what tesimony or
Satement he might have mede erlier is not a proper way to get thisinto evidence”
1142. Byrom'shrief isundear asto exactly what bendfit playing the tape would have achieved or how
it was rdevant. She arguesthat thetrid judge erred by dlowing the Sate to rehahilitate Eric prior to her
counsd having achenceto impeach him.
1143. After questioning Eric regarding his second statement to law enforcement, the didrict attorney
asked him:
Q: Thefirdg time you taked with the palice, Eric - - thet wasthe early morning hours
of, | bieve, June 4th - - did you cooperate?
A: No, gr.
MR.WOOQOD: Objection, your Honor. It singppropriateon  direct
examindion. The witness daement has  not been
attacked a this point.
THE COURT: Objection overruled.
Q: Did you later, Eric, give them a full datement of what hgppened and the
knowledge thet you had?
A: Yes gr. That iscorrect.
Theredlter, the State yid ded for cross-examination.
1144. Wefind nathing improper about thedidrict atorney’ squestions Hewasmerdy utilizing afamiliar
trid techniqueand pointing out anincongstency inthewitness sbehavior. See M.R.E. 607 (“Thecredibility
of awitness may be atacked by any party, induding the party cdling him.”).
1145. Byrom doesdte Johnson v. State, 655 So. 2d 37, 41-42 (Miss. 1995), wherethisCourt hed
that the trid court did not e in permitting the State to use a tape to impeach a witness to prove the
demeanor of the witness & acertain time, for the proposition thet attorneys should be given broad latitude

and thetrid judge should nat interfere or redtrict their proof, except in dear cases of irrdevancy.



1146. Thisisaproper Satement of thelaw, but it is not on point. Johnson involved assaults on palice
officars, and the issue was whether thetrid court erroneoudy admitted a videotgpe of the accused made
ouring the booking procedures.  The booking video was admitted to impeach the tetimony of the
gopdlant’ sfamily members who indicated theat the gppelant had been cdm onthenight of hisarrest. As
this Court noted in Johnson:

If the witness denies the making of the statement or fails to admit it, for
example by saying ‘I don't know’ or ‘I don’'t remember’, then the requirement of
“ laying the foundation is sati sfied and thecross-examiner, a thenext dageof giving
evidence, may prove the meking of thedleged gatement.” McCormick on Evidence,
§ 37 (JohnW. Strong et d. eds,, 1992).
Johnson, 655 So. 2d a 41 (emphasis added).
1147. Prior to defense counsd’ s attempt to play thetagpe, the only statement Eric had denied knowledge
of meking wasthat he did not recd| asking the officersif Byrom had been drugged up when sheindicated
to them thet he had something to do with the conspiracy to murder Byrom, S Additiondly, defense
counsd introduced thefact that Eric suffered from Tourettes syndrome.'® Fallowing thisevidence, defense
counsd sought to introduce the tepe.
1148. We condudethet no foundation hed been laid for impeaching Eric. Atthispoint, theonly evidence
presented that might contradict the taped Satement was that Eric did not recall asking if Byrom had been
“drugged up.” This 9ngle datement did not open the door for playing the entire tape. Byrom hed falled
to demondrate that Eric’ stestimony contradicted Satements given in the remainder of the tepe.
1149. Upon resumption of the trid, defense counsd cross-examined Eric regarding his Satement. Eric

dd date during cross-examinaion that he did not recal severd things from this taped interview, such as

18A neurologica disorder. A chemica imbaance that manifestsitsdlf in twitches and tics, muscle
gpasms, and the more stressful the Stuation, the more manifestation occurs.
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his being “out of control” during the interview; officers tdling him that he “talked goofy;” and that he
sounded like* somebody out in left fidd.” These datementswerein fact made. However, defense counsd
did not attempt to use the taped Satement, of which he had atranscript, to impeach Eric regarding these
gaements.
1150. We condude thet this evidence was properly exduded. Eric never denied that he lied to law
enforcement intheinitid interview. Therewas nothing on which to impeach him. Defense counsd hed not
lad a foundation sufficient to play this entire tgpe. The trid judge Sated that he would dlow defense
counsd to impeech any inconsgent statements, but when Eric offered inconsgtent tetimony, defense
counsd did not refer to theincondgsency.

"The rdevancy and admissibility of evidence are largdy within the discretion of the trid

court and reversal may be had only wherethat discretion hasbeen abusad.” Johnston v.

State, 567 So.2d 237, 238 (Miss. 1990), citing Hentz v. State, 542 So.2d 914, 917

(Miss. 1989), Monk v. State, 532 S0.2d 592, 599 (Miss. 1988). Unlessthetrid judge's

discretion is so abused asto be prgudicid to the accused, this Court will not reverse his

rding. Shearer v. State, 423 So.2d 824, 826 (Miss. 1983), citing Page v. State, 295

S0.2d 279 (Miss. 1974).
Parker v. State, 606 So.2d 1132, 1136 (Miss 1992). All the evidence and inferences that defense
counsd sought to introduce through admission of thistape were beforethejury. Therefore, itsexdusion,
based upon the irrdevant and extraneous maerids contained therein, as well as the lack of a proper
foundation supporting its introduction, was not an abuse of discretion. This assgnment of eror iswithout
merit.

X1, WHETHERTHETRIAL COURT ERREDINPERMITTINGJAMES

TRIMM TO TESTIFY ABOUT THE ACTIONS OF HIS DOG
WITHOUT A SHOWING OF ANY EXPERTISE OF TRIMM.

1151. Byrom next assats aror in the testimony of former Sheriff’ s Deputy James Trimm, regarding the

adtions of Trimm'strained canine, Kietchi. Trimm tedtified that Kietchi tracked Gillis sscent from the oot
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where Junior |t Gillis out of the car, to the Byrom home, and then back to the spat where Junior picked
Gillis up afterwards. Byrom damsthat the dog' s tracking qudifications were not properly established in
the record and thus, she argues, the trid court erred in dlowing testimony regarding the dog' s actions
1152. The defense objected twice during Trimm’ sdirect examinaion. However, both objections, which
were overruled, dedlt with the “availability” of the dog (who died of cancer prior tothetrid). Byromfailed
to object to the qudifications of the dog. Accordingly, as the State argues, the issue of the dog's
qudifications is procedurdly barred. See Doss v. State, 709 So. 2d 369, 378 (Miss. 1996) (“[A]n
objection on one or more pecific grounds conditutes awaver of dl other grounds”) (quating Conner
v. State, 632 So. 2d 1239, 1255 (Miss. 1993)).

1153. Addtiondly, thisissueladkslegd merit. Byrom arguesthat tesimony of thistypeisadmissbleonly
after it had been proven that the dog (1) isa pure breed, (2) iswdl trained and (3) has been teted and
found to berdiable. Byrom citesHinton v. State, 166 So. 762, 723 (Miss. 1936) (quoting Harrisv.
State, 143 Miss. 102, 108 So. 446, 446-447 (1926), as authority in support of her pogtion.

154. Thecasesdited by Byrom are easlly disinguishable from the case a bar. Kietchi, thedog a issue,
was a German shepherd, not a bloodhound. Kietchi did not leed the police to the accused; rather, he
confirmed what Junior had areedy toldtheofficers i.e,, where Gilliswas dropped off and picked up before
and ater the aime. See Chisolm v. State, 529 So. 2d 630, 635 (Miss 1988) (affirming where “the
prosacution offered no evidence regarding the ‘ qudifications of the bloodhounds ™ thet led the officer to
the resdence where the gppdlant had been earlier, when “the evidence reflects that far more then the
canine snse of andl led” authoritiesthere).

1155, Kietchi was highly trained and oatified for law enforcement purposes, and his qudifications are
evident from the record. Kietchi was trained when he was purchasad, but he had additiond training with
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Trimm, so that Trimm would know what the dog was doing. Trimm and his dog were certified through the
Mid-South Police Canine Associaion on July 3, 1998, After the catification and for goproximatdy one
year prior to this murder, Trimm worked with Kietchi & lesst one day a week to maintain the dog's
traning. Thisinvolved getting officersfrom other areasto hide objectsfor thedog tofind. Thedog hit every
sngetimeon drugsand atides of dothing. Thedog wastrained in narcatics, tracking, and gpprehension.
He could track the scent of any type atide.

1156. Byromis procedurdly barred from assarting this testimony as error on gpped based upon her
falureto properly object  trid. Alternativey, the qudifications of Kietchi to perform the type of police
adtivity he did in this case are beyond reproach, and they were wel documented a trid. Furthermore,
basad upon histraining with the dog and his catification as the dog’'s handler, as wdl as the fact that he
worked with thedog & least one day awesk for ayear prior to thismurder, Trimm was queified to testify
regarding the dog' s actions This assgnment of eror isaso without merit.

XIV. WHETHER THE TRIAL COURT ERRED IN CHARGING THE
JURY IN A MANNER SIMILAR TO LANGUAGE IN THE
INDICTMENTAND INSPECIFICALLY REFUSING TO CHARGE
THE JURY THAT IT MUST FIND THAT THE DEFENDANT
OFFERED SOMETHING OF VALUETOJOEY GILLISFORTHE
MURDER BEFORE IT COULD FINDHER GUILTY OF CAPITAL
MURDER.

1157. Byromnext daimsthat thejury wasimproperly indructed with regard to thedements of thiscrime.
Theindruction & issue provided asfollows
The defendant, Michdle Byrom, has been charged by Indictment with the arime

of Capitd Murder for having caused the death of Edward Byrom, S If you find from the

evidencein this case beyond a reasonable doulot that the defendant ether acting done or

in concert with another or others, without authority of law, caused the death of Edward

Byrom, S., a human being, after having offered, having been offered, or having
received something of value, for the murder or was a party to such offer or
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recei pt of anything of val ue, for themurder of Edward Byrom, S, thenyoudrdl find
the defendant, MICHELLE BYROM, quilty of Cgpitd Murder.

If the State has falled to prove any one or more of these dements beyond a
reasonable doulbt, then you shdl find the defendant nat guiilty.

(emphasis added).

1158. Byromarguesthat theingruction wasconfusing becauseit contained languagewhich did not goply
tothefactsof thiscase. Sheassartsthat thetrid court erred by not Imply indructing thejury “thet it should
find Ms Byrom guilty if it finds she offered something of valueto Gillisfor themurder of Byrom, S” She
argues that the “having been offered, or having recaived something of value’ and “or was aparty to such
offer or recapt” language in the ingruction was confusng. During trid she argued thet it may have made
the jury think that there were factsin the case that they were not told.

1159. Thisindructionwasdiscussad a length, and thetrid judge removed aportion of thelanguege from
the indruction that Byrom hed found objectionable in the indictment (i.e, “or particpated in any way” in
the murder of Edward Byrom, S.). The indruction was reworded to the form sated above, and the
defense posed no further objection to the ingtruction as reworded.*’

1160. Theonly case Byromdtesin support of thisargumentisStewart v. State, 662 So. 2d 552 (Miss.
1995), the same case she dited previoudy with regard to the dleged errorsin theindictment. Byrom points
out that, at trid, she offered an indictment from Stewart during the argument on the mation to quash.

1161. Intidly, Stewart did not addressed aningruction Smilar totheoneByromingstsshould havebeen

gven, nor did it announce thet such an ingruction should dways be given. Asthisis the only authority

Byromditesin support of her argument, this“[f]alureto dte rdevant authority obviates[our] obligetionto

YTherefore, Byrom' s asserted error on thisissueis barred because she failed to object to thefinal
form of theindruction at trid. See Evansv. State, 725 So. 2d at 632 (issues not presented to the trid
judge are* procedurdly barred and error, of any, iswaved. Thisruleisnot diminished in acapital case.”).
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review suchissues” Simmonsyv. State, 805 So. 2d a 487 (citing Williams v. State, 708 So. 2d a
1362-63). However, we will discussthe merits of this assgnment of error.

1162. TheSaearguesthat, in additionto being proceduraly barred, thisissueiswithout legd merit. The
State contends that the ingtruction tracks the language of the gpplicable datute, Miss Code Ann. § 97-3-
19(2)(d), and paints out that this Court has “conagtently held that indructions in a arimind case which
falowthelanguage of apatinent datutearesuffident.” Crenshawyv. State, 520 So. 2d 131, 134 (Miss.
1988). The State dso arguesthet previousdams, identicd to Byrom' s contention thet aningruction was
confusing, have been squardly rgected by this Court. In support of this argument, the State atesNixon
v. State, 533 So. 2d 1078 (Miss. 1987), wherein this Court held:

Nixon contends he was denied alitany of conditutiond rights by jury indruction 3. Part

3 of jury ingruction 3 indructed the jury thet Nixon should be found guilty of capitd

murder if he *had beenoffered or hed recaived money for committing such murder, if any;

..." That language tracks Miss. Code Ann. § 97-3-19 (2) (d) (Supp. 1986).
Nixon, 533 So. 2d at 1095. Thus, the State argues, Byrom asksthis Court to hold thetrid judgein error
for following the language of the Satute and the precedent of this Court.
1163. “A drcuit judge hes aresponghility to seethat the juryisproperly indructed.” Duvall v. State,
634 S0.2d 524, 526 (Miss. 1994) (internd citations omitted). 1n the case sub judice, thetrid judge did
not er inindructing thejury. Thisindruction was condgtent with the satute and the indictment, whichwe
found to be legdly sufficent, and thisindruction in no way could have confused or mided thejury into a
verdict unsupported by the evidence. Crenshaw v. State, 520 So.2d a134; Johnson v. State, 475
S0.2d 1136, 1140 (Miss 1985). Therefore, thisissue is without meit.

XV. WHETHER THE TRIAL COURT ERRED IN SENTENCING THE
DEFENDANT TO DEATH.
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1164. Fndly, Byrom damsthet thetrid judge erred in sentencing her to death. Byrom arguesthet there
was (a) insuffident evidence of the aggravating factor thet this crime was committed for pecuniary gain,
Miss Code Ann. 8 99-19-101(5)(f) (Rev. 2000); and (b) thetria court failed to give proper consderaion
to the mitigating factors I1d. 8 99-19-101(6).

A. Evidence Supporting the Aggravating Factor of Pecuniary Gain.
1165. Byromtold Sheriff Smith thet shewas going to pay Gilliswhen she collected the insurance money.
Shetold Dancethet shearranged to pay Gillisafter themurder because shewould not havethe money until
she gat her husband' slife insurance proceeds, which she thought was goproximatdly $150,000.28 Byrom
knew that the insurance proceeds would pay off her house and vehide if something happened to her
husband. After her husband waskilled, Byrom planned to join Gillisand Junior in Horida, after she*“took
care of business up here, got everything sdttled, the house sold, and dl that.” Junior tedtified that Byrom
was unemployed and in poor hedth. He dso dated that, about a month before the murder, Byrom said
she would pay $10,000 from the insurance money to have her husband “taken careof.” Byrom admitted
in both of her introduced Satements thet shetried to solicit & least one other person to kill her husband.
1166. Byrom argues thet the preceding evidence was insufficient to establish that this crime was
committed for pecuniary gain. Wedisagree. Although Byrom did not know the exact amount of insurance
her hushend carried, shethought it was $150,000. Although Byrom' ssatementsthat shewas planning on
moving to Horidawere nat brought out in testimony, they were induded in her datements which werein
evidence. We condudethat sufficient evidence exigted to support thefinding thet thiscrimewas committed
for pecuniary gan.

B. Mitigation Factors.

BActualy, it was closer to $400,000 in insurance coverage and benefits.
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1167. Byrom had requested the trid judge to condder the fallowing satutory mitigating arcumdtances
(1) thet Byrom hed no sgnificant history of prior arimind adtivity; (2) thet the crime was committed while
Byromwas under the influence of extreme mentd or emationd diurbance; (3) that Byrom, S was a
participant in Byrom's conduct due to his actions having provoked his own desth because of his abusve
behavior; and, (4) that Byrom's capecity to gpprediate the crimindity of her conduct or to conform her
conduct to the requirements of the law was subgtantialy impaired.

1168. The trid judge found that two of Byrom's mitigating factors, numbers (3) and (4), did not bear
congderation. Finding thet the mitigeting factors did not outweigh the aggravating factor of pecuniary gain,
the trid judge sentenced Byrom to deeth. Viewing the complete findings of the trid judge regarding the
weighing of aggravating and mitigating drcumdtances, we find no eror in his assessment:

The Court has further conddered as the sole aggravating factor or circumdance
to be congdered in fixing a pendty in this case that he [9c] arime was committed for
pecuniary gain. It seams evident that a motivating factor in bringing about the deeth of
Edward Byrom, S., was the fact that finendid gain would result so that this defendart,
adong with the other two defendants charged in this same occurrence, would have the
benfit of whatever proceeds of insurance and other property that the deceased might
have

The Court, likewise, conddered the mitigating factors spedificdly, that the
defendant had no prior crimind record of any kind, so far asthe record indicates. And,
further, the Court has conddered the assartion that the defendant was acting while under
the influence of someextreme menta or emotiond disurbance. Parentheticdly, the Court
would obsarve that these factors are the only factors suggested which would appear and
bear congderation by this Court.

The Court is required, as the jury would be, in conddering these factors and to
wegh them each againg the other; and in the event the mitigating factors are such asto
overcome or outwegh the aggravating factors, the Court, the jury and the Court, would
be in the podition of not being cgpable or dlowed under the law to return averdict which
induded impasition of the degth pendty.

The Court finds beyond a reasonable doubt thet the aggraveting factor, that of
being mativated or acting for pecuniary gain, exigds  The Court is of the opinion thet the
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mitigating factors cons dered by the Court do not outwei gh the aggravating drcumstances,
induding the facts and the teking of thelife of the vicim in thiscese.

1169. By hisonthe-record findingsand his subsequently entered sentencing order, thetrid judgedearly
considered dl the mitigating drcumdances The trid judge gppropriately congdered dl the mitigating
factors, and he properly waghed the aggravating and mitigating drcumdances in reaching his santendng
decigon. Therefore, thisissue iswithout meit.
SECTION 99-19-105(3) REVIEW
1170. Asafind metter, we must a0 review the desth sentence in accordance with Miss. Code Ann. 8
99-19-105(3) (Rev. 2000), which dates
(3) With regard to the sentence, the court shdl determine:

(8 Whether the sentence of deeth was imposad under the influence of

passion, pregudice or any other arbitrary factor;

(b) Whether the evidence supports the jury’s or the judges finding of a

datutory aggravaing drcumgtance asenumerated in Section 99-19-101;

(c) Whether the sentence of degth is excessve or dioroportionete to the

pendty imposad in Smilar cases, congdering both the arime and the

defendant; and

(d) Should one or moreof theaggravating drcumgancesbefoundinvdid

on gpped, the Missssppi Supreme Court shdl determine whether the

remaining aggravaing drcumdiances are outweighed by the mitigating

arcumgances or whether the indusion of any invdid drcumdance was

harmless error or both.
171, Under thisandyss thereisno evidence supporting afinding thet the deeth sentence wasimposd
under the influence of passon, prgudice or any other arbitrary factor. As previoudy discussed, the
evidence supportsthetria court'sfinding that the Satutory aggravating factor of pecuniary gain was proven
beyond a reasonable doubt. Upon comparison to other factudly Smilar cases where the deeth sentence
was imposad, the sentence of death is not disproportionate in this case. Giving the equdly heinous neture

of the crime committed here, imposition of the deeth pendty on Michdlle Byrom is neither excessive nor
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disoroportionate in comparison to her arime. Having given individudized consderation to Byrom and the
crimein the presant case, this Court condudes that there is nothing about Byrom or her crimethat wiould
meke the deeth pendty excessive or disproportionate in this case. See Appendix.

RESPONSE TO PRESIDING JUSTICE McRAE'SDISSENTING OPINION
1172. Wefed compelled to addressa least to Some degree Presiding Justice McRag sdissent wherein
he has once again chosen to direct disparaging remarks toward certain members of this Court.  His
disparaging remarksare not dways directed toward the sameindividud members—it just dependsonwho
has taken aview oppogtefrom his. Thistimethe membersinthe mgority are described as* underhanded
and manipulative” Who knows whet vilifying adjectives he will choose to describe thase who disagree
with himin the next case? Only timewill tdl. We choose however nat to reciprocate in kind by way of
persond atackson Presiding usiceMcRee. Ingeed, wewill smply and cadmly addressPresiding Judtice
McRee s sdatements contained in the firg five pages (and the first three lines on page 6) of his dissant.
1173. Presding Jusice McRaeexpressesdisdainfor the mgority’ sunderhanded and manipuldivetactic
of ‘voiding thevote of Judice Diaz inthisprocesding,” and for thefact that Justice Diaz’ sdreedy recorded
votes and written opinionsin pending casesare nat being alowed to gand. (Dissenting Opinion* 1). The
cold hard facts are that Judtice Diaz requested avoluntary leave of absence from this Court until certain
persond matterswere resolved, and this Court by order handed down on Augugt 7, 2003, granted Justice
Diaz srequest to“tekealeave of absencefromthe Court.” Thevoteonthet order was 7-1, with Presiding
Judice McRee dissanting.
1174. To support his pogtion that Judtice Diaz' s recorded votes and opinions existing as of Augus 7,
2003, should be dlowed to gand, Presiding Justice McReae rdies heavily upon the case of Amiker v.

Drugsfor Less, Inc., 796 So. 2d 942, 948 (Miss. 2001), and itsholding "that a successor judge does
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not possess the power to vacate aninitid judges order granting anew trid where, as here, the successor
judge dtsinaninferior pogtion to thefird judge” In Amiker, Judge Coleman, inter dia, set asdeajury
vedict, granted ajudgment of ligbility, and ordered anew trid and atorney fees 1 d. a 945. During the
ongoing gppedls, Judge Caemanr etir ed and Judge Y erger was gppointed to fill hisvacancy. 1 d. Judge
Y erger heard arguments on subseguent motions and entered an Opinion and Order which vecated the
orders previoudy entered by Judge Coleman. 1 d.

T175. Indetermining whether asuccessor judge hasthe power to "vacate aninitid judgesorder granting
anew trid andissuing ssnctionsfor discovery vidaionswhich cametolight inthetrid,” thisCourt held thet
asuccessor judge did not have such power. | d. 946, 948. This Court looked for guidanceto Mauck v.
Columbus Hotel Co., 741 So. 2d 259 (Miss. 1999), in which we upheld a successor chancdlor's
authority to vacate the initid chancdlor's pretrid order denying summary judgment because "[gn order
Oenying summeary judgment isneither find nor binding upon the court or successor courts™” 1d. at 268. We
hdd that “[a]s a generd rule, a successor judge is precluded from correcting errors of law made by his
predecessor or changing the latter's judgment or order on the merits, but this rule does not apply
where the order or judgment is not of a final character.” | d. Wefound thefactsof Amiker to
be diginguishablefrom thefactsof Mauck asAmiker involved acaseonthemeritswhich had beentried,
rather than apretrid motion. 796 So. 2d at 946-47. Likewise, thefactsof Amiker can bedidinguished
fromthefactud tuaionwithwhich thisCourt isfaced today. Thereisno successor judgereplacing Judtice
Diaz, therefore, this Court isnot faced with aninferior judge usurping the authority of asuperior judge. This
Court isnot invaideting any vote by Justice Diaz on any casewhich hasprevioudy been handed down, nor

are we invdidating any previoudy handed-down opinion which Jugtice Diaz authored. The cases and
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drculaing opinions presently pending before this Court, like the pretrid motionsin Mauck, arenot “of a
find character” and are subject to change until they are handed down, and Presiding Jusice McRaeknows
that. Therefore, the only logicd adminidrative gpproach to this scenario isto smply not record Judice
Diaz s previous vote on any opinions yet to be handed down, and to have those pending cases previoudy
assgned to Judtice Diaz resssgned to theremaining judices This hasbeendone. Any other gpproachis
nonsendgcdl.
CONCLUSION

f176. As s0 noted, we have found in this case that during this trid, there were indances of error
committed by the trid court. With the numerous difficult decisons (pretrid, trid, and pod-trid) which the
leerned drcuit judge was called upon to make, many of whichhad to be madewith only afew ssconds of
ddiberation, erors will be made. Thet isafact of life. However, we have never held thet a crimind
defendant was entitled to a perfect trid, even with our heightened scrutiny in death pendty cases A
perfect trid is Imply impossble A defendant is entitled, however, to aconditutiondly fair trid under our
federd and gate condtitutions Weare satified that Michdle Byrom did recave aconditutiondly fair trid.
f177. For the foregoing reasons we &firm both the judgment of conviction of cgpita murder and the
imposition of the death pendlty as rendered in the Circuit Court of Tishomingo County.

1178. CONVICTION OF CAPITAL MURDER AND SENTENCE OF DEATH BY
LETHAL INJECTION, AFFIRMED.

SMITH, P.J., WALLER, COBB AND EASLEY, JJ., CONCUR. GRAVES, J,
DISSENTSWITHOUT SEPARATE WRITTEN OPINION. PITTMAN, CJ., DISSENTS
WITH SEPARATE WRITTEN OPINION JOINED BY McRAE, P.J., AND GRAVES, J.
McRAE, PJ., DISSENTS WITH SEPARATE WRITTEN OPINION. DIAZ, J.,, NOT
PARTICIPATING.

PITTMAN, CHIEF JUSTICE, DISSENTING:
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1179. There are some cases where the difference between error and affirm is so dose thet ressongble
people may disagrea. Though the mgority recognizes the severd errors thet occurred during the trid, it
falsto see the dgnificance of such errors. Bdieving such errors were too sgnificant for acapitd trid, |
dissent and would reverse the conviction and sentence and remand this case for anew trid. For the sske
of brevity, | discussonly thetwo mogt Sgnificant errors: the exdusion of the pornographic homevideo and
the exdusion of thejalhouse letters.

1180. Fird, the trid court erred by exduding the home video from evidence in both the guilt and
sentending phases. This video was critical to the defense and should have been admitted despite the
graphic depictions "The right of an accused inacrimind trid to due processis, in essence, theright to a
far opportunity to defend againg the Staties accusations” Chambersv. Mississippi, 410 U.S. 284,
294, 93 S.Ct. 1038, 1045, 35 L.Ed.2d 297 (1973). While | gppreciate the fact thet our trid courts are
charged with both maintaining thedignity of our courtsand accounting for juror sangtivities thedefendant’s
right to put forward a defense is paramourtt.

1181. Tuming to the jallhouse letters, the mgority holds that by faling to disclose the letters Byrom
violated the rules of discovery and therefore the trid court correctly excluded them. URCCC 9.04(1)
providesthetria court severd optionswhen discovery violaions become gpparent during atrid, induding
exduding the evidence or granting a continuance or midrid. The |etters were too important to Smply
exdude, and the jury should have been dlowed to condder ther veradity.

1182. Itisawdl known principlethet capitd murder convictionsare subject to heightened scrutiny. Thet
sad, dl bonafide doubts are to be resolved in favor of the accused because "what may be harmlesserror

iInacasewithlessa sakebecomesreversbleerror whenthe pendty isdegth.” Snowv. State, 800 So.2d
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472, 477 (Miss. 2001); Balfour v. State, 598 S0.2d 731, 739 (Miss. 1992); Fisher v. State, 481
$0.2d 203, 211 (Miss. 1985); Irving v. State, 361 So.2d 1360, 1363 (Miss.1978).

1183. We have hdd that individud erors nat reversble in themsdves, may combine with other errors
to make up reversble error. Hansen v. State, 592 So. 2d 114, 142 (Miss. 1991); Griffin v. State,
557 So. 2d 542, 553 (Miss 1990). Such afinding requires a determination of whether the cumuldive
effect of dl errors committed during the trid deprived the defendant of afundamentdly fair and impartid
trid. McFeev. State, 511 So. 2d 130, 136 (Miss. 1987).

1184. Inthe indant case, the erors raised on gpped are too numerous and too sgnificant to afirm.
Accordingly, | repectfully dissent and submit that the conviction and sentence should bereversed and this
case be remanded for anew trid.

McRAE, P.J., AND GRAVES, J., JOIN THIS OPINION.

McRAE, PRESIDING JUSTICE, DISSENTING:
1185. | object to the mgority's underhanded and manipulaivetactic of “voiding' thevote of Judice Diaz
inthiscasa. Although Judtice Diaz has taken a leave of dosence effective August 7, 2003, his votes
regarding pending matters before such date should not be voided and should be dlowed to gand. His
leave of aasence doesnot destroy hisoffice. Jugtice Diaz istill adustice of thisCourt and assuch hisvotes
and opinionsregarding issuesprior to this Court'sorder on August 7, 2003, accepting hisleave of aosence
are dill in effect. Essantidly, his leave of absence only means that cases on gpped to this Court after

August 7, 2003, on which votes have not been cast and opinions have nat been prepared, are the only
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cases onwhich heisnat participeting and for which hewill nat bevating. By effectively “voiding” thevotes
and ddeting the mgority and dissenting opinions of Jugtice Diaz on matters which occurred prior to his
leave of absence, the mgority has manipulated the outcome of cases which were to be determined by a
"dose vote" Judice Diaz is dill a member of this Court, even if he is on a "leave of asence”
Furthermore, as for the merits of the present goped, even though the individud errors presented in this
gpped may not condtitute reversble aror, taken together the errors cumuletively warrant reversdl.
Therefore, | dissent to themgjority'sunilaterd attempt to disregard Judtice Diaz'svote and to themgority's
holding which ignores the cumultive effect of the errors below.

1186. Although thereisno caselaw in thisjurisdiction regarding judicid leave of absence and the effect
of such undertaking upon the decisons and votes of a Jugtice or Judge, other cases and Satutes from this
jurisdiction and others regarding leave of absence in generd give guidanceto thetrue natureand current
datus of Jusice Diaz. The determination of whether Justice Diaz'svotes may be"voided"' and whether his
prepared opinions in accordance with such votes should go unpublished, turns upon whether a"'leave of
absence' has such an effect upon his™authority” or whether a™vacancy™ of office or "disqudification” asto
thet particular caseisrequired.

1187. Itisdear thet a"vacancy” of officewouldlead tothe"voiding" of aJudgesvates, not yet published
opinions, and/or rdease of orders. Such afinding is contemplated by not only our Condtitution, but also
by daute. See Miss. Cond. at. 6, 8 177; Miss. Code Ann. § 23-15-849. "Vacancy" as defined by
Black'sLaw Dictionary is"1. Thedateof fact of alack of oocupancy of office. .. 2. thetimeduringwhich
anoffice. . . isnot occupied. 3. An unoccupied office . . . An officar's misconduct does not cregte a

vacancy even if a sugpenson occurs, a vacancy, properly soeeking, does not occur until the officer
is officially removed.” Black's Law Dictionary 1254 (7th ed. 2000) (emphesis added). Thelegd
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Oefinition of "vacancy” contemplates remova from office, not an "absence” from office Although
"vecancy" for the purposes of judidd office has not been defined by this Court, the Attorney Generd hes
hed the opportunity to define "vacancy” for the purpases of municipd officewhich by definitionisdosdy
akinto the law regarding gppointment and dections for vacandes in a seat of the judicary. See Miss
Code Ann. 88 9-1-103 (dating inrdlevant part thet "[w]henever avacancy shdl oocur inany judicid office
by reason of desth of an incumbent, resignation or retirement of an incumbent, removd of an incumbent
from office, or cregtion of anew judicd office in which there has nat theretofore been an incumbent . . .
").1® The Attorney Genard defined "vacancy”" inamunidpd office as "whenthereisaresignation, death,
disgudification asamunicipa dector, conviction of afdony, or removd by order of acourt of competent
jurigdiction.” Atty. Gen. Op. No. 2002-0120, 1 (Predey) (March 22, 2002). TheAttorney Generd went
on to date that "[n]o vacancy is cregted by virtue of an office holder teking military leave™ 1d. "Military
leave' isin essence a 'leave of absence” as such no "vacancy” is cregted by a "leave of absence’ even
under the current circumstances.

11188. Also, much can be said about the "authority” of Justice Diaz over those cases which were before
this Court and for which he has dreedy cast hisvateand written asgparate opinion. The"authority” vested
in Judtice Diaz to oversee and adjudicate matters before this Court is granted not only by the Missssppi
Conditution but by datute. See Ex parte Seidel, 39 SW.3d 221 (Tex. Crim. App. 2001). Judtice
Diazsdigihility for judicd officeis contralled by Artide 6, Section 150. Miss. Congt. art. 6, 8 150. His
termaf officeis controlled by Artide 6, Section 149 which providesfor an eight-year term of office upon

dection. Miss Cond. art. 6, 8 149; Miss Code Ann. §23-15-991. Whilein office, Justice Diaz functions

19 See also Miss. Code Ann. 88 9-1-105, 9-3-12, & 9-19-13.
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as amember of the judicary with dl the powers vested in his office and the Supreme Court by the
Missssppi Condtitution; therefore only under specified and limited circumstances may his powers be
limited. See Phillipsv. State, 24 So.2d 226 (Ala Ct. App. 1945). Asan dected officid, only under
limited drcumstances may he be removed from office. Miss Cond. art. 4, 884910 53. If Judice Diaz
were rendered "disqudified” from aparticular pending métter, hisrulings upon that particular meatter would
be prohibited and instead agpedid justice could be gppointed to presdeand rulein hisplace. Miss Cong.
at. 6, 8 165; Miss. CodeAnn. §3-19-3; M.RA.P. 48(c). Any "removd" or "resgnation” of Jusice Diaz
fromhis judiad office would create a "vacancy™ in office which would support the gppointment and/or
dectionof agpedid judticetofill hisoffice. Miss. Cond. art. 6, 8177; Miss. Code Ann. 8§ 9-1-103; 9-3-
12; 9-19-17; 23-15-843; 23-15-849. Of course, a'removd" and/or "disgqudification” would operate to
"vad" the vote and/or opinion of Judtice Diaz, however those votes, orders, and/or opinions cast and
prepared before suchtimeaenat "vad' and areinfull efect. See Schwartzv. Schwartz, 431 So.2d
716 (Ha Did. Ct. App. 1983); Weissv. Miami National Bank, 320 So.2d 466 (Ha. Dist.Ct. App.
1975). Furthermore, despite the mgority's contentions, any "leave of dosence”’ granted Judtice Diaz while
in histerm of office, as drictly provided for by gatute, would have to be granted by the Governor. Miss.
Code Ann. § 25-3-61.

1189. Ascontemplated by the condtitutiond and atutory sectionsdiscussed above a''leave of aosence”!
does nat condiitute a"vacancy,” "removd," andlor "disgudification” from office. Even during a"'leave of
absence," Judice Diaz dill remainsaudice of this Court with thet "authority™ which was vested in him by
the Condtitution and Statutes of this State. It would be repugnant to his office to "void the votes and/or
opinion” which he cast and prepared before his so-cdled "leave of absence” Any limitstothe" authority”

vested in himwould most definitely haveto be provided for and contemplated by the Condtitution, Statute,
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and/or aprovisgon of the Internd Operating Procedure of this Court. Miss. Code Ann. 8 9-3-61. None
of thelaws, rules, and/or procedures currently in place contemplate thelimiting of Justice Diaz's " authority™
to cast votes and/or prepare opinions as to those cases which were currently before this Court when his
"leave of dosence’ took effect. His votes and/or opinions cannot be said to be "void" as he dlill retained
the requigte"authority”" to rule uponthoseissues. See Ex parte Coffee, 328 SW.2d 283 (Tex. 1959).
1190. Evenwith these prindples dedaing the law of the land, the mgority has unilaerdly determined,
without a Sngle vate baing cad, to dedlare Judtice Diaz's votes and/or opinions "vaid." What authority is
suchadedaraion based upon? Clearly, if thelegidature or this Court had meant for a"'leave of absence’
to trigger a"voiding" of votes and/or opinions; it would have been so provided by Statute or Internd
Operating Procedure. One has to wonder why such a decison was mede, if not for atactica reason.
1191. Addtiondly as dluded to by datute, a judge's absence from the bench is not viewed as a
"vacancy." See Miss Code Ann. 88 25-3-57, 8§ 9-1-105. Even the portions of our State Code which
address public officers and employees recognize that a "persond leave' is nat synonymous to
"unemployment.” See Miss Code Ann. 8 25-3-93. Assuch, we have even recognized that an employee
who takes "maternity leave' is gill employed for the purposes of unemployment and is not congdered to
have been voluntaily or involuntarily terminated.  Smith v. Miss. Employment Sec. Comm'n, 344
S0.2d 137 (Miss. 1977).

1192. " Leaveof absence" connotesretainment of status and employment. " [L]eave of
absence isnot that the one on leave is no longer amember . . . or is separated from the department, but
rather thet one person, while dill a[member] in the department, istemporarily excused . .. " Murray v.
Board of Educ. of Washington Local Sch. Dist., 1986 WL 7629, a 7 (Ohio Ct. App. 1986)

(quatingStateex rel. Cutright v. Akron Civil Serv. Comm'n, 120N.E.2d 127, 130 (Ohio Ct. App.
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1953)) (emphadsadded). In an unrdated matter concerning the interpretation of when the Governor is
"absent” for the purposes of whether the Lieutenant Governor may perform hisduties, wedteted, inrdevant

part, that:
[ The Governor] does not cease to be Governor by histemporary dosencefromthedae,
Hisvested right of tenurein theterm of office atachesto hisperson andisdidinct from his
executive functions; it goeswith him. ..
Montgomery v. Cleveland, 134 Miss. 132, 98 So. 111, 114 (1923).
1193. Alsoimportant to thisandyss are our holdings concerning asuccessor judges authority to vacate
his predecessor's orders and judgments. Themost recent of such casesisAmiker v. DrugsFor Less,
Inc., 796 S0.2d 942 (Miss. 2000). Amiker filed a Complant in the Circuit Court of the Frs Judicid
Didrict of HindsCounty againg Mixon and DrugsFor Less, Inc, aJackson, Missssppi pharmecy, dleging
negligence and other dams reaulting from injuries he recaved from the midiling of his heart ad
hypertendonmedication. 1 d. a 943. During trid, the Amikersbrought to the attention of Judge Coleman,
the trid judge, that Drugsfor Less had committed severd discovery violdions 1d. at 944-945. Thejury
returned averdict in favor of Mixon and Drugsfor Less 1d. a 944. The AmikersthenfiledaMation for
aJudgment Notwithstlanding the Verdict and Mation for aNew Trid and renewed an earlier Mation for
Sanctions, dl of which were basad on the dleged discovery vidlations. 1d. a 945. Judge Coleman (1)
set addethejudgment basad on thejury verdidt, (2) granted ajudgment of ligbility againgt Drugsfor Less
(3) granted the Amikersanew trid againg Mixon asto lighility and damages and againg Drugsfor Less
asto damagesonly, and (4) awvarded the Amikersreasonableand necessary atorney'sfeesof $651,542.94

agand Drugsfor Less” 1d. a 945. Mixon and Drugsfor Lessthen filed aMation for Renearing which

wasdenied, aswdl astheir goped tothisCourt. 1d. Theredter, Judge Coleman retired and Judge Swan

73



Yerger was gppointed to fill the vacancy. Mixon and Drugs for Less then filed a second Mation to
Reconsder. Judge Y erger vacated Judge Coleman's Opinion and Order and rendered hisown. Amiker
then gppeded. 1d. We held that Judge Y erger, asthe successor judge, could not void and
vacate Judge Coleman'sorder. |d. a 946.

1194. Our halding has an interesting gpplication to the present drcumdances. Judt as Judge Y erger
atempted to "void" Judge Coleman's Order and Opinion; so too  the mgority of this Court atempts to
"void" Judice Diaz's votes and separate prepared opinions. It iswithout question, that matters for which
no votes were taken before August 7, 2003, should beremoved from Justice Diaz's contral and heshould
not be dlowed to enter avote as he ison a"'leave of absence” However, it does not follow thet Justice
Diaz'svotes and opinions should be voided on casesfor which votes had been taken and written opinions
prepared before August 7, 2003. Under the dircumatances, Jugtice Diaz's vatesregarding this proceeding
and others should be given effect.

1195. | fed obligated to adopt Judtice Diaz's prepared dissent and quiote his reasoning below:

| agree with the mgority’ s Satement thet error occurred in this case. However,
| do not agree that these errors should be cagt adde as merdy harmless. | disagree that
suchadeterminationisthemord or ethicd thing for ustodo. Thereare some casesswhere
the result just feds wrong. In those particular cases, men, espedidly those of high
character and respongihility, should be guided by their hearts aswel asby thelaw. Inmy
opinion, thisissuch acase Thefacts of this case and the manner in which the trid was
conducted do not support theimpogtion of the degth pendty. | would grant Byromanew
trid, at least on sentencing. Becausethe mgority refusesto recognize thet the effect of the
errors, which it reedily recognizes was to deprive Michdle Byrom of her condtitutiondlly
guaranteed right to afair trid, | repectfully dissent.

Themgority recognizes, asit mug, that convictions upon indiccments for cgpitd
murder and sentences of deeth must be subjected to heightened scrutiny where all
doubts are to be resolved in favor of the accused. It quotes wdl-established
precedent which makes dear that what may be harmlesserror inacasewith less
at stake because reversible error when the penalty is death. It gopears this
precedent isquoted Imply for gopearance sske, however, Sncethemgority ignoresitand
dismisses numerous erors as harmless. In o doing, the mgority errs
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In addition to the heightened scrutiny afforded sentences of desth, we are dso
bound by cumulative eror review. We have hdd that individud errors, not reversblein
themsdves may combine with other errors to make up reversble error. Hansen v.
State, 592 So. 2d 114, 142 (Miss. 1991); Griffin v. State, 557 So. 2d 542, 553
(Miss 1990). The quedtion under these and ather casesis whether the cumulative effect
of dl errors committed during the trid deprived the defendant of afundamentdly fair and
impartid trid. McFeev. State, 511 So. 2d 130, 136 (Miss 1987). Inmy opinion, the
errors outlined below are numerous and significant enough to require reversdl.

I neffective Assistance of Counsel

| fed condrained to begin my andyds of thearorsin thiscaseby commenting on
the derdictions of Byrom's counsd. Badc trid and gopdlate responghbilities were
neglected or inadequatdly performed. Necessary objectionswere not made, appropricte
motions were ether not made or not zealoudy pursued, error was not preserved, unwise
trid Srategy wasemployed, and the record was not properly developed. Also, the goped
filed on Byrom' shehdf rdiesin large part on unsupported assartions and vague innuendo
and fdls bdow whet | condder professondly acceptable. Standing done, these midiakes
might be congdered harmless. However, | must condlude, based upon the very spedific
facts of this case and the heightened scrutiny mandated by precedent, that they combine
with other errorsto warrant reversal.

Not surprisngly, as Byrom'strid counsd prepared and argued her gpped to this
Court, the issue of ineffective assstance was not raised in her gpped. However, despite
the mgority’ s gpparent rd uctance, this Court has the authority to consder theissue sua
sponte. Grubb v. State, 584 So.2d 786, 789 (Miss 1991) (holding thet plain error will
dlowan gppdlate court to addressanissuenot raised a trid if therecord showsthat error
did occur and the subgtantive rights of the accused were violated.). Moreover, Snce her
lifeis a dake, | condder it our duty as the court of lagt resort in this State to dlow this
agpect of Byrom'strid to influenceour decison. Porter v. State, 732 S0.2d 899, 902-
05 (Miss1999) (holding thet violaions of fundamentd rights are subject to plain error
review).

Clams of indffective assgtance of counsd carry ahigh burden. “The benchmark
for judging any dam of ineffectiveness|of counsd] must bewhether counsd's conduct 0
undermined the proper functioning of the adversarid processthat thetrid cannot berdied
onashaving produced ajud result.” Strickland v. Washington, 466 U.S. 668, 636,
104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). It must be shown that counsd's performance
was ddfident and that the deficiency prgjudiced the defense of thecase. 1d. at 687, 104
SCt 2052, “Unless. . . both showings [are made], it cannot be said thet the conviction
or deeth sentence resulted from a bregkdown in the adversary process that renders the
readt unreligble” Stringer v. State, 454 So.2d 468, 477 (Miss1984) (citing
Strickland, 466 U.S. a 687, 104 S.Ct. 2052). Thefocusof theinquiry must bewhether
counsd's ass gance was reasonable consdering dl the drcumstances. | d.

A far assessment of atorney performance reguires that every effort be made to
diminate the digorting effects of hindaght, to recongruct the circumaances of counsd's
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chdlenged conduct, and to evauate the conduct from counsd's perpective a the time.
Because of the difficulties inherent in making the evauation, a court mugt indulge asrong
presumption thet counsd's conduct fals within the wide range of ressoneble professond
assdance that is, the defendant must overcome the presumption that, under the
crcumstances, thechdlenged action “might be conddered sound trid Srategy.” 1d.at477
(ating Strickland, 466 U.S. a 689, 104 S.Ct. 2052).

Additiondly, to determine the second prong of prgudice to the defense, the
sandardis* areasonable probahility thet, but for counsd'sunprofessond errors theresult
of the proceeding would have been different.” Mohr v. State, 584 So.2d 426, 430
(Miss1991). This means a “probability suffident to undermine the confidence in the
outcome” 1d. Thequesion hereiswhether thereis areasongble probability thet, absent
the errors, the sentencer—indluding an gppellate court, to the extent it independently
reweighs the evidence--would have conduded that the baance of the aggravating and
mitigating crcumgtancesdid not warrant deeth. Strickland, 466 U.S. at 695, 104 S.Ct.
a 2068; Burnsv. State, 813 So0.2d 668, 673-74 (Miss.2001).

The gandard for congdering ineffective assstance of counsd issamefor gopdlae
performanceasitisfor trid peformance Foster v. State, 687 So0.2d 1124 (Miss.1996).
U.SCA. Cong.Amend. 6.

| preface the following discusson by saying that what | perceive as counsdls
oefident peformance, ganding done, might not meet the Strickland standard.
However, because | review counsdls  actions and inactions with the heightened scrutiny
afforded sentences of deeth, and because | dso must congder the cumulative effect of the
errorsnotedinthisissueand thosein theissuesto come, | condudethat counsds deficient
performance combined with other errorsto deny Byrom theright to afair tridl.

Counsels’ Deficient Performance During Trial.

Byrom's counsd faled to zedoudy pursue besic trid responghilities Counsd
faled to make proper objections and presarve eror for Byrom's goped. A
contemporaneous objection is necessary to presarvetheright to raise an error on gppedl.
Where no objection is made, the eror is deemed waved. McQuarter v. State, 574
S0.2d 685, 688 (Miss1990). This procedurd rule places a burden on counsd to be
prepared for trid and atentive to what occurs a trid. Roberson v. State, 595 So.2d
1310, 1315 (Miss.1992).

Byrom' scounsd failed to object to hearsay testimony regarding Byrom' sdoctor's
out-of-court satement that Byrom's medicine would not affect her ahility to understand
and respondto LEO' squestions. Thesestatements prgjudiced Byrom becauseit gave her
datements to LEO, dmog dl of which commenced fdlowing defident Miranda
warnings, more vaidity than they would have hed.

The voluntariness of Byrom's confessons were questioned by defense counsd,
who argued that Byrom did not understand her rights. However, dlowing theintroduction
of otherwiseinadmiss blestatementsconcarning Byrom' slucdidity weekened thisargumentt.
| am not uggesting that defense counsd should have misrepresented Byrom's date of
mind; however, counsd should have done everything within ethical condraintsto cdl these
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confessonsinto question, induding objecting toinadmissibleevidencewhichweekened her
agument.

Onagpped, counsd damseror in cartan jury indructions, but no objectionswere
mede to them a trid. Counsd dso brings a hogt of objections to the suffidency of the
indictment, but they were not dl presented for thetrid judge scongderation. “Our law is
clear that an gppdlant must present to usarecord sufficient to show the occurrence of the
error he assarts and dso that the matter was properly presented to the trid court and
timdy preserved.” Acker v. State, 797 So. 2d 966, 977 (Miss. 2001) (quoting
Lambert v. State, 574 So. 2d 573, 577 (Miss. 1990)). Counsd has dso faled to ate
relevant authority in support of these proceduraly barred issues. “Falureto diterdevant
authority obviatesthe gppdlate court’s obligetion to review such issues” SImmonsyv.
State, 805 So. 2d 452, 487 (Miss. 2001) (citing Williams v. State, 708 So. 2d 1358,
1362-63 (Miss. 1998)).

Counsd dso dams aror in the trid judge dlowing the Sate to argue that Gillis
wasin jal awvating trid; however, agan no contemporaneous objection was mede. Itis
the duty of atrid counsd, if he deems opposing counsd oversepping the wide range of
authorized argument, to promptly mekeobjectionsand ings upon aruling by thetrid court
and thefailureto do S0 condtitutes aprocedurd bar. Johnson v. State, 477 So.2d 196,
209-10 (Miss1985). See Wilson v. State, 234 So.2d 303, 308 (Miss.1970);
Aldridgev. State, 180 Miss. 452, 456, 177 So. 765 (1938); Matthews v. State, 148
Miss. 696, 701, 114 So. 816 (1927).

Duingtrid, Byrom requested apsychiaricevauation. Thejudgeordered that Dr.
Criss Lott would evduete dl three defendants. Defense counsd objected, arguing thet
having the same doctor examine al three defendants increased the likdlihood thet the
results would bemingled. Despitethesefears, counsd did not withdraw Byront' srequest
for anevduaion. Counsd dsofalsto dteany authority for the propostion thet gopointing
the same doctor for dl three defendants was erroneous.

Fallowing the examination, counsd advised the State of thar intention of using Dr.
Lott’ sreport a trid, but ressted disclosure of thereports, arguing, inter dia, thet thereport
should not be disclosed because it was conducted without her consent. The trid judge
required disclosure of the report to the State. Counsd aleges on gpped that aletter was
malled Dr. Lott (and copied to the trid judge) wherein Byrom's consant was withdraw;
however, thisletter is not induded for our review, nor wasit presented to thetrid judge.
If counsd bdieved having the same doctor conduct dl of the examinaions was 0
prgudicid to Byrom's case, then the request for an eva uation should have been properly
withdrawn, and any proof thet it was conducted without her consent should have been
presented for our congderation. “Facts asserted to exis must and ought to be definitely
proved and placed before us by arecord, certified by law; otherwise, we cannot know
them.” Mason v. State, 440 So.2d 318, 319 (Miss.1983).

At trid, the judge ddlayed disclosure to the State of Byrom's psychiatric reports
until Byrom could file spedific objectionsthereto. Counsd never filed any. Thefailure of
counsd to present aproperly devel oped record and meaningful argument isrecurrent, and
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it is prgudicid to Byrom. We cannot fully congder Byrom's issues and render an
educated opinion without the complete assstance of counsd.

Duing pre-trid hearings, Byrom' scounsd moved for achange of venue, but after
thetrid judge reserved ruling on the mation, counsd gpparently asandoned the mation,
never meking aformd moation for achange of venue. Byrom admitsin her brief thet her
counsd erroneoudy believed thet the court hed ruled adversdly on Byrom' smation. If, as
Byrom assarts, locd interest and opinion mede Tishimingo County a bad venue, then
moving the trid to another county would have been benefidd to Byrom, and a fortior,
leaving it there was prgudicd.

“A mation for change of venue ‘mugt bein writing and supported by affidavits of
two or more credible persons showing that the defendant cannot recaive an impartid and
far trid in that particular county because of preudgment of the case or grudge or il will
to the defendant in the mind of the public.”” Gray v. State, 799 So. 2d 53, 62 (Miss
2001) (quating Davis v. State, 767 So. 2d 986, 993 (Miss. 2000). None of these
requirementswere complied with, and beyond vague assartions, no evidence thet thejury
faled to befar andimpartid has been presented by defense counsd. Without meaningful
argument and a properly developed record, we are unable to fully review thisissue

During cross-examination of Eric Byrom, counsd sought to impeech Ericwith his
taped satement. Because counsd’ simpeachment attempt was not preceded by sufficient
foundationit was properly disallowed by thetrid judge. However, thejudge ruled thet he
would dlow counsd to point out any incongsent gatementsmede by Eric. But when Eric
mede inconggent Satements, defense counsd did not refer to the incondstency.

Byrom' stheory of the casewasthe Junior killed hisfather without hep from Gillis
or encouragement from Byrom. She sought to introduce a home video depicting her
engaging in asexud act to demondrate Byrom S s adugve nature. As discussed later
inthisopinion, | beieveit was error to refuse this tgpe because its rdlevance, if it depicts
the abuse Byrom auffered, is Sgnificart.

Althoughthey assart on gpped theexdusion of thetapes during both phasesof the
trid aserroneous, Byrom' satorneysated a trid that they only wanted to show thetape
during the sentending phase, efectivdy waving Byrom's right to use the tape during the
guilt phase. Thefalureto present the issue of theadmisshility of thetapesduring the guilt
phase was prgudicid to Byrom becauseit rases a procedurd bar here. See Evans.
State, 725 So. 2d 613, 632 (Miss. 1997). Thetapeis probative evidence asto Junior’s
motivation for killing his father without any encouragement from his mother. An atempt
should have been mede to show it to the jury during the guilt phese aswl.

Moreover, dthough thetrid judge ruled thet no pornographic evidence would be
shown to the jury, he added that if Byrom would reduce the home video imegesto a il
frame, hewould consder dlowing thedill imagesinto evidence. Byrom' satorney did not
bother to comply with this suggestion and the imeges were never seen by thejudge or the
jury.

Counsd dso mede unwisetrid decisonsthat prgudiced Byrom. Counsd cdled
no witnesses on Byrom's behdf during @ther the guilt or sentending phases of the trid.
Although complaints of uncaled witnesses are typicaly not favored Snce presentation of
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tedimony is generdly amatter of trid Srategy, Boyd v. Estelle, 661 F.2d 388, 390 (5th
Cir.1981), the falure to cdl avalable witnesses on critical issues is a factor to be
consdered in andyzing an ingffective asssance dam. Leatherwood v. State, 473
So0.2d 964, 970 (Miss.1985).

Byrom's phydcd and mentd disorders were the most ariticd issues in her
sentencing phase and more should have been done to demondrate them to the trier-of-
fact. | findit hard to bdievethat Byrom' sbest interest werefurthered during the sentencing
phase by merdy presenting psychiatric reports. Surdly there were character witnesses
who could havebeen cdled on her bendf. Surdy Byrom' sdoctorscould havebeencaled
to tedtify regarding her mentd and physcd hedth conditions Surdy their in-court
tesimony would have been more illuminaing then confusng medica reports and
evaudions

Byrom waived her right to be sentenced by the jury and requested that the judge
sentence her. | do not know whether this was done on the advice of counsd or the
inggence of Byrom. | dso do not know whether the defense had reasonsto beieve that
the jury would sentence Byrom to deeth, perhgpstheir body language sgnded disdain for
Byrom. Whatever thereason was, | do not know. However, | do not beievethat ajury
goprased of the information before us would not have sentenced Byrom to death.

| recognize thet these conclusons are drawn from a cold and incomplete record,
without the benfit of persondly obsarving the demeanor of thejurors. | dsorecognizethe
deference normdly afforded to trid counsds draegic deddons  However, the
incompleteness of the record is primarily attributable to Byrom'scounsd. The deference
afordedtotheattorneys trid drategy islessened when so many other errorsare presant.
Moreover, the heightened scrutiny goplied to desth pendty cases warrants a weeker
deference than is normdly afforded to trid counsd’s drategic decisons. This type of
review iswhally congstent with our palicy of resolving ressonable doubt in favor of one
whosedeath the prosecution demands. See, e.g., Fisher v. State, 481 So. 2d 203, 220
(Miss 1985); Fairchild v. State, 459 So. 2d 793, 801 (Miss. 1984); Moffett v.
State, 456 So. 2d 714, 720 (Miss. 1984); Williamsv. State, 445 So. 2d 798, 814
(Miss. 1984); Gambrell v. State, 92 Miss. 728, 736, 46 So. 138 (1908).

During ord argument of this matter, counsd was asked why it was decided to
walve Byrom'sright to have the jury sentence her. Counsd’ sresponse, thet he fdt they
dready hed enough reversble error, gpesks volumes on theissue of ineffective asssance
of counsd.

Counsels’ Deficient Performance on Appeal.

Asduring her trid, Byromdid not recave the zed oudy advocacy to which sheis
entitled during her gpped. The brief filed on her behdf wasinedequate and the submitted
record incomplete. These deficiendies prgudiced her case because we have been unabdle
to completdy review the issues presented.

With dl due respect to Byrom's counsd, whose intentions were no doulbt
admirable, the brief thet wasfiled on her behdf fals bdow what | consder professiondly
acoeptable. The recurring falure of Byrom'scounsd to adequatdly brief issuesisafactor
| have congdered in conduding thet Byrom's counsds  performance was deficient.
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Throughout her brief, Byrom's counsdors have made unsupported dlegations and falled
to dte rdevant authority, or any authority whatsoever in many indances. Error has been
damed, but no prgjudice demondrated, or even dleged in many cases

Byrom's brief was roughly hdf the gze of the State's submitted brief and the
written opinion of this Court. After the State filed awell-reasoned response which cdled
into serious question many of the dlegations in Byrom' s brief, her attorneys did not even
bother to file areply brief. Though | do not propose to st an gppropriate page limit or
require thet atorneysfile areply brief, | must condudethat, inthis particular case, where
the defendant’ slifeis a stake, more should have been done.

Counsd dso falled to properly argue the insufficiency of the evidence againgt
Byrom. Though dluson to thisargument iscouched in other arguments, it was not raised
as an independent issue, nor was the trid judge' s fallure to grant Byrom's mation for a
directed verdict specificaly asserted as eroneous.

Couns failed to provide this Court with an adeguate record. Though Byrom
dleges to have sent a letter to Dr. Lott and the trid judge wherein she withdrew her
consant for Dr. Lott’ s psychiatric examination of her, thisletter was not mede apart of the
record. Byrom aso dlegesthat, after shewas sentenced, Junior confidedin Dr. Lot thet
he had shat Byrom, S. However, no afidavit from Dr. Laott or any other information to
support thisdlegaion isinduded in the record.

A reviewing court does not act upon innuendo and unsupported representation of
fact, Gerrard v. State, 619 So.2d 212, 219 (Miss.1993), or upon assationsin briefs,
but isbound by the matters contained inthe officid record. Saucier v. State, 328 So.2d
355, 357 (Miss1976). Though we are not required to address these issues that are not
argued or supported with authority or dtationsto the record in Byrom' shrief, Edwar ds
v. State, 800 So. 2d 454, 468 (Miss. 2001); Gerrard v. State, 619 So.2d 212, 219
(Miss1993), | have done so where able because of the severity of the sentenceimposed.
However, Byrom's counsds falure to provide the Court with a complete record or
present meaningful argument on her behdf has made it impossible for us to fully review
many of her issues

The inadequateness of Byrom's brief prgudices her in many ways  Without
proper guidance from the partieswho were part of this process, this Court is forced to
review a cold record with a fine tooth comb, seerching for errors. Thisis not the job of
this Court, it is the job of the gppdlant. Hoops v. State, 681 So.2d 521, 526
(Miss1996); Kelly v. State, 553 S0.2d 517, 521 (Miss.1989); Brown v. State, 534
So.2d 1019, 1023 (Miss1988); Harris v. State, 386 So.2d 393 (Miss1980). We
require that counsd not only make a condensed satement of the case but dso support
propositions with reasons and authoritiesin each case. Kelly v. State, 553 So.2d 517,
521 (Miss.1989). Thoughwedo not shrink from any duty to pass upon any case, wefed
like when called upon to do so we should have the aid and assstance of those who have
brought the casehere. Hensonv. State, 108 So. 719, 720 (Miss. 1926). Ther persond
knowledge and description of the caseisan indispensable aspect of our review. “[T]ruth
isbest discovered by powerful Satementson both Sdesof thequestion. Thevery premise
of our adversary system of arimind judticeisthat partisan advocacy on both Sdesof acase
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will best promoate the ultimate objective thet the guilty be convicted and the innocent go
free'" U.S. v. Cronic, 466 U.S. 648, 655, 104 S.Ct. 2039, 2044, 80 L.Ed.2d 657
(1984) (quoting Herring v. New York, 422 U.S. 853, 862, 95 S.Ct. 2550, 2555, 45
L.Ed.2d 593 (1975)). When Byrom'shrief isviewed asawhalg, itisobviousthat counsd
hesfailed to perform thisbasc duty.

Thedorementioned condituteasummary of theexamplesof deficient performance
that | have found in the record, there may be others. My point on thisissue is not thet
every aimind defendant whose atorney failsto make an gopropriaie objection or filethe
proper mation hasadequate groundsfor reversd. | do, however, intendto mekedeer that
ineffective assstance of counsd is among the errors which should be consdered in a
cumuldive eror anadyss These mdfeasances on the part of Byrom'sattorney fdl onthe
low end of the ineffective asssance scde. They are not severe, nor do they gppear
intentiond. Were there no more error, | would find them insufficdent to warrant reversd.
However, | would hold, on the very spedific facts of this case, thet the levd of zedoudy
advocacy to which Byrom and every arimind defendant isentitled was nat reeched inthis
ca= and this deficiency combines with the ather errors present to warrant reverd.

Exclusion of the Home Video

Animportant aspect of Byrom's defense was thet her actions were motivated by
the abuse she suffered a@ Byrom S.’shands She has dleged that alarge part of this
abuse was sxud, and she has dleged that this tgpe depicted this sexud abuse. If the
contents of thistgpe do hep to establish that Byrom wasindeed forced to perform sexud
actsfor thegratification of her husband, then it should not have been exduded. Moreover,
the trid judge exduded the tape without even viewing it. This| cannot condone

Themgority rationdizes this error by conduding that Byrom was givenauffident
|atitude to convey her theory of abuse to the jury through other evidence. However, the
mgority fallsto recognize the questionable nature of the evidence that was presented to
edablishByrom S’ sabusvenaure. This evidence was presented through thetestimony
and daements of Byrom and Junior, whose credibility was questionable a beg,
congdering their respective mativations.  If the home video depicts Byrom . foraing
Byromto engagein non-consensua sexud eventsthen it would have given more credibility
to thesedlegaionsasit would have provided rdiable evidence that shewasin fact abusad.
This evidence is therefore more probative on the issue of abuse then is the commerdid
tape. Thishome video makes more plausble Byrom's dlegations that she suffered from
domegtic abuse, while the other only restates what was dready obvious, that Byrom S
liked pornography. While credible proof that she was sexudly abused certainly does not
exonerate Byrom nor condone her actions, it does go to mitigation and should not have
been exduded. Byrom should not have been prevented from proving her defenseand to
do sowas error.

Limiting the Cross-Examination of Witnesses
| would aso hold thetrid judgein error for limiting Byrom' s cross-examingtion of
Officer Edmondson regarding hisknowledge of theMiranda rights. It waserroneousto
disalow thisline of questioning not only because it was vaid impeachment materid, but
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as0 becauseit went to the pertinent issue of thevoluntarinessof Byrom' sconfesson. This
questioning of Deputy Edmondson was nat designed merdy to impeach histestimony and
credibility, it was desgned to show that Byrom did not know her Miranda rights
because Deputy Edmonson did not recite them properly. Whether Byrom
understood her rights was a crudd issue and the disallowance of this line of questioning
was, and remains, erroneous.

The trid judge dso committed error by improperly limiting Byrom's cross:
examindion of Sheiff Smith. Sheriff Smith hed tedtified thet Junior told the policedl they
needed to know about the plat to kill Byrom S during hisinitid interview; however, no
record of thisinterview, other then the Sheriff’ s report, was made. The Sheriff’s report
contained only a one-sentence recount of Junior’s interview.  Byrom's counsd was not
permitted to question Sheriff Smith regarding any additiond informetion he leamed from
Junior.

On the subject of cross-examination, this Court sad in Prewitt v. State, 156
Miss. 731, 735, 126 So. 824, 825 (1930):

It isof the utmaost importance in the adminigration of judice thet
the right of cross-examination be preserved unimpaired. It isthe
law's mogt useful wegpon againg fabrication and fasehood. Asa
tes of the accuracy, truthfulness and credibility of testimony,

there is no other means as dfective In this date, cross

examination is dlowed coextendve with the issues, Walton v.
State, 87 Miss. [296] 303, 39 So. 689; not only, but it may
proceed into the callateral drcumdances surrounding, or in any
way afecting, the transaction to the full extent thet they have
rdlevant connection by way of tesing the memory, accurecy,

sncerity, interest, or bias of the witness. In dl these matersthe
privilege of counsd rightfully hasbroad lditude, and, to makeit
fully effective towards the purposes for which the law
allows and favors it, the privilege should not be
interfered with or hampered or restricted by the trial

judge, exceptinclear caseof irrelevancy, trespassbeyond
admissible ground, or extremes of continua, aimlessrepetition. 1
Thomp. on Trids, 8888406, 415-419. Inseverd ingancesinthis
record, asit gopearsto us the privilegewasunduly and materidly
embarrased by the trid judge and this feature, taken together
with the error firs mentioned, makesit our duty, asweview it, to
reverse the judgment and remand the case for anew trid.

I d. a 825 (emphads added).

“One accused of acrime hasthe right to broad and extensgve cross-examination
of thewitnessessagaing him.....” Suanv. State, 511 So0.2d 144, 148 (Miss.1987); see
also Foster v. State, 508 So.2d 1111 (Miss.1987); Miskelley v. State, 480 So.2d
1104, 1108-12 (Miss.1985); Myersv. State, 296 So.2d 695, 700 (Miss.1974). Not
only isthisright secured by our rules of evidence, Miss Rulesof Evid., Rule 611(b), but
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it isaso afunction of the confrontation dauses of federd and gate condtitutions. U.SCA.
Cong. Amend. 6; Miss. Cond. 88 26.

The trid court should have parmitted Byrom's counsd to cross examine Sheiff
Smith regarding Junior’ s interview. It istrue, as the State points out, thet the testimony
occurred during asuppression hearing. However, as Byrom points out, the maotion which
necesstated the hearing wasa so oneto compd discovery. Thesubgtanceof thisinterview
wasthus rdevant insofer asit dedt with a Satement by one of the State' s Sar witnesses
that had not been provided to the defense.

Thislimitation by thetrid judgeisancother example of how Byromwas denied the
opportunity to develop and present her theory of the case. 1t is plaugble to assume that
more informeation was reveded by Junior during this interview than the two sentences
contained in Sheriff Smith' sreport. Byrom should not have been so limited in questioning
Sheiff Smith or Deputy Edmondson, and to limit the devdlopment of her case in this
manner was error.

Exclusion of the Jailhouse L etters

| dsofind eror intheexdusion of thejalhouse letterswritten to Byrom by Junior.
This Court warned trid courts againg imposing the predusion sanction in Houston v.
State, 531 So. 2d 598, 612 (Miss. 1988) daing: “[g]enerdly, it ought to be reserved for
cassin which the defendant participates Sgnificantly in some ddiberate, cynicd scheme
to ganasubgantid tacticd advantage” Houston, 531 So.2d at 612; see also Taylor
v.Illinois, 484 U.S. 400, 414-15(1988). | would hold thefallureto discloseinthe case
a bar did not warrant complete exdusion of the letters. The concluson of Byrom's
counsd that they were not required to disclosethese letterswas plausible, congdering the
wording of thevariousrulesand precedent, and thefact thet they intended to usethem only
for impeachment. This is not a Stuation where the discovery abuse was wanton or
decatful. Defensecounsd gpparently hed an honest bdief thet withholding thelettersfrom
the State was dlowed under the rules and case law of this State. In fact, the trid judge
eluded to the confuson in the Bar regarding the rule on thisissue, gating “1 think it' stime
for the Supreme Court of this date to decide whet the law is”

A vidaionof Rule9.04isconsdered harmlesserror unlessit affirmetively gopears
from the entire record thet the violation caused amiscarriage of judice. Buckhalter v.
State, 480 So.2d 1128, 1128 (Miss.1985); Prewitt v. State, 755 So.2d 537, 540-41
(Miss. Ct. App. 1999). The State, and the mgority, submit thet Byrom was nat
prgudiced by theexduson of theseletters They argue that Byrom' scounsd wasdlowed
to ask Junior if he remembered writing every satement in the letters and that Junior
admitted writing lettersto hismother inwhich hetold her thet therewas no conspiracy and
thet he donekilled hisfather.

It istrue that defense counsd was dlowed to ask Junior whether or not he made
adl of the datementsin the exduded letters. Though he denied mking some of them, the
ultimate fact that Byrom sought to prove through thelr introduction, that Junior wrote his
mother that he persondly killed hisfather, wasadmitted by Junior in open court. Thus the
exduded evidence was essatidly before thejury.
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However, theletters remained admissible to the extent that Junior denied meking
the datements contained therein. See Johnson v. State, 655 So. 2d 37, 41 (Miss.
1995) (setting forth foundetion necessary for impeachment evidence). Junior denied
writing hismather:

that he went to hisfather’ s door, opened it, peeked in, and saw his ded

adeep. That he then took two seps, screamed, and when he heard

movement, he began firing. Then he wert to town, found Gillis, and told

himto hide the gun in a spot in the woods where they previoudy hed

hidden drugs.

Under Rule 613 (b), Byrom should have been dlowed, following thesedenids to
introduce the letter wherein he made these Satements to impeach Junior’ strid testimony.

Junior’ sadmissons on the sand may have been discredited by the jury, who may
have seen them as areault of the cross-examination skills of Byrom's counsd rather than
as truthful datements of past admissons. If Byrom had been dlowed to present Junior
withtheletter that he denied writing, thejury would have known thet hewasnat teling the
whaletruth. This coupled with the evidencethat Junior hed gunshot resdue on hishands,
wheress Gillis did nat, may have made it less likdy to the jury that Gillis committed the
murder and thereby mede it more likdy they would have found thet Byrom's act of
congpiring to pay for her husband’ s murder was unproductive. Thetrid court abused its
discretion in refusng to dlow Byrom to impeach Junior once he made Satements
contradictory to those in the letters.

Error inthe Jury Instructions

| dsocondder it eror toingruct thejury thet it could convict Byromiif it found thet
she causad thedeath of Byrom S after “ having been offered or having received something
of vaue, for themurder or wasaparty to such offer or recaipt of anything of vaue’ for the
murder. There was no evidence presented & trid thet Byrom was ever offered anything
for the murder of Byrom S..

Themgarity' srdianceon Nixon v. State, 533 So. 2d 1078 (Miss 1987), is
migolaced because that case is diginguishable from the case & bar. In Nixon, the
Oefendant wasthe personwho had been offer ed money to commit murder; therefore,
theingtruction given, which tracked thelanguage of thestatute, goplied squardy tothefacts
and evidence presented a the trid. In the case sub judice, Byrom was prosecuted for
baing the per son who offered money to another inpayment for that other person
committingamurder. Therefore, Nixon doesnat, by itsdf, congtitute sufficient precedent
for digmissng Byrom's argument.

This Court hdd in McBroom v. State, 64 So.2d 144 (Miss1953), thet “[a]n
ingruction not based on evidence is eroneous in thet it introduces before jury facts not
presented and is well cal culated to induce them to suppose that such state of
facts, in court's opinion, is possible under the evidence and may be
considered by them.” (emphassadded). Although finding the evidence suffident to
support the conviction, this Court reversed and remanded the defendant’ s grand larceny
convictionbecausethetrid court granted the State’ sindruction on ading and abetting even
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though there wias no evidence in the record to support the ingruction. See al so Craft
v. State, 214 Miss. 752, 59 So. 2d 343 (Miss. 1952) (holding anindruction autharizing
the jury to convict adefendant as an acoessory was prgudicid in the aosence of evidence
that such defendant had aded and abetted co-defendant in commisson of alarceny, and
in absence of evidence that co-defendant hed in fact committed the larceny).

This Court hasheld repeetedly thet to grant jury indructionsthat are not supported
by the evidence is reversble eror. See Clark v. State, 693 S0.2d 927 (Miss.1997);
Givensv. State, 618 So.2d 1313 (Miss.1993); Lancaster v. State, 472 So.2d 363
(Miss1985); Phillipsv. State, 794 So.2d 1034 (Miss.2001); Walker v. State, 740
S0.2d 873 (Miss1999). “A drcuit judge has a responghility to see that the jury is
properly indructed.” Duvall v. State, 634 So.2d 524, 526 (Miss.1994) (interna
cdtations omitted). Inthe case sub judice, the drcuit judge failed in that reponghility. If
to give an indruction thet is not supported by the evidence can be hed sufficiently
erroneous to judify reversd of a grand larceny conviction wherein the defendant was
sentenced to five yearsin the penitentiary, see McBroom, supr a, thenit shouldadsobe
auffident to reverseacapita murder conviction wherein the defendant has been sentenced
to death. %

It istrue that thisindruction, to be erroneous, must 4ill have influenced thejury’s
verdict; othawise, it isharmless eror that does not warrant reversa.  However, “what
may be harmless error in a case with less a sake becomes revershble error when the
pendty isdegth.” Irving v. State, 361 So0.2d 1360, 1363 (Miss.1978); see also,
Fisher v. State, 481 So.2d 203, 211 (Miss.1985) (quoting Irving); Porter v. State,
732 S0.2d 899, 902 (Miss1999). There was subgiantiad evidence to convict Byrom of
having “ offered something of vaue for the degth of Edward Byrom, S.”. Conversdy,
there was absolutdly no evidence presanted that even suggested that Byrom “was offered
or recaived something of vaue’ for the murder. | must condude thet this error, though
perhgps harmless sanding done, combines to warrant reverd.

Error in Sentencing Byrom to Death

| must dso condudethat thetrid judge erred by sentencing Byromto degth. The
mgority condudes thet the trid judge considered dl of Byrom's mitigation evidence
Perhaps he did, but | do not bdieve he gave it gopropriate congderation. Depite the
formd sentencing order quoted in full by the mgority, | find the judge s at trid comment
tdling. After mentioning thet in his decson he congdered Byrom's mitigation factors
numbers (1) & (2), thetrid judge sated, “[plarenthetically, the Court would observethat
these factors are the only factors suggested which would appear and bear
consideration by thisCourt.” (emphassadded). | disagree with this assessment.

“The language of thisinstructionisidentica to that of theindictment, which Byrom also challenged.
| agree with the mgority that no error occurred in the refusd to quash the indictment. The difference here
is thet the function of the indictment was only to inform the defendant of the charges againgt her, whereas
here, this language went to the jury and could have affected its verdict.
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Thetwo mitigation factorsthet thetrid judge decided “ did not bear congderation”
are edificaly liged in § 99-19-101 (6) (c) and (6) (f), respectively, as datutory
mitigaionfactors. In support of these mitigation factors, Byrom introduced the reports of
both Drs. Caruso and Lott, which destribed Byrom's emationd and menta problemsin
Oetall. Thereportsaso chronided Byrom'shigtory of sexud, mentd, and physicd abuse
a the hands of Byrom, S. Though this evidence came from Byrom persondly and isnot
ddfinitively established dsawhere, testimony a trid did establishthet Byrom, . physcaly
abusad Byrom and one of Junior’ sfriendsin public on & leest one occagon. Junior dso
tedtified that Byrom, S. physcaly abused him on other occasons and thet after onesuch
ingance Junior took the gun used to kill Byrom, S. and planned to use it if hisfather hit
himagan. Junior dso tedtified thet his father drank on a dally basis, and was “atotdly
different person when hedrank.”  Junior further tetified thet in the Sx months before the
murder there were between three and four curaing fights a week between his parents
Byrom S.’s abusve nature was demondrated a trid and the trid judge's falure to
congder itwaseror. See Jenkinsv. State, 607 S0.2d 1171 (Miss 1992) (holding thet
vidim characteridtics evidence was admissible during pendty phese of capita murder
prosecution; the evidence was proper and necessary to development of case and true
charatteridics of victim and could not have served in any way to indtejury).

Dr. Causo indicated it was his professond opinion that Byrom's “capecity to
gopreciaethe aimindity of her conduct or to conform her conduict to the requirements of
thelawwas subgtantialy impaired by her Mg or Depression, Dysthymic Disorder, Alcohol
Dependence, Alcohal Intoxication and Borderline Persondity Disorder.” Thisisaso a
datutorily-prescribed mitigetion factor. See 88 99-19-101 (6) (f). Thefaluretocongder
thisfactor was dso reversble eror.

Dr. Causo ds0 indicated four additiond mitigating factors, to-wit, (1) the
defendant’ s higtory of physicd, sexud, and emationd abuse was severe enough to cause
her to devedop Borderline Persondity Disorder and Munchausan's Syndrome, which are
markers for severdy impaired coping; (2) the defendant’s history of abuse modded
violence as problem solving; (3) the defendant’ s higtory of abuse left her prone to drike
out violently a abusve men, such asthe victim; and (4) in addition to Munchausan's
Syndrome, the defendant aso suffers from sgnificant disabling medica problems

Byrom's ather almentsindude: lupus pneumonia, bilaterd hip replacement, and
severe depresson. Severd of her hedth problemsareadirect result of her ingestion of rat
paison, which, inour opinion, dramaticaly illusrates her psychalogicd problems. Indeed,
Dr. Caruso dated, “[t]his rare and puzzing psychiatric disorder indicates thet [Byrom'|
usud drcumgtances are S0 intolerable thet she chooses to become a patient, even when
that entails undergoing painful diagnogtic procedures”

While the foregoing factors may not be among those ligted in § 99-19-101 as
datutory mitigeting factors, this Court has held that al evidence rdevant to mitigation
should be presented to the sentencing body. See Carr v. State, 655 So0.2d 824 (Miss.
1995) (pointing out that the United States Condtitution requiresthat jury not be precluded
fromconddering any aspect of defendant's character or record or any circumstances of
offense as mitigating factors); Willie v. State, 585 So.2d 660 (Miss.1991) (judge may
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not predude jury from conddering, in mitigation, any aspect of defendant's character or
record or any drcumdance of the offense; the only requirement to introduding evidence
at the sentencing phaseisthat it must berdevant); M ackbee v. State, 575 So.2d 16, 39
(Miss.1990) (This Court has hed thet the jury mugt have as much information aspossible
when it makes its sentencing dedison. Missssppi dlows evidence of a mitigating
drcumdance of an unlimited neture).

Congdeingthet dl doubt isto beresolvedinfavor of Byrom, | must condudethet
the trid judge failed to fully consder and give gppropriate weight to dl of Byrom's
datutory mitigation factors as wel as her non-dautory mitigeting factors Byrom isa
womeanwith numerous menta and hedth problemswho lived inan abusvehome. Shehas
adleged that her husband forced her to have sexud encounters with persons outsde their
marriage and that he regulaly physicaly abused her. She has dleged thet hewasdrad
to leave him, that she was afraid for hersdf and her son, who the evidence indicates was
dso avidim of dbuse at the hands of hisfather. 1 do nat herein advocate thet we should
forgive or forget the saverity or the crime for which Byrom was convicted, nor should we
dlow her to escape punishment for theinhumane way inwhich she bargained away thelife
of her husband. However, a the same time, we should not forget the reesons why she
mede such adecison, thefactorswhich led to thisfind and regrettable decison. Michdle
Byrom should be punished. However, based upon the particular facts of thiscase, andin
lignt of the subgtantia mitigating evidence presented by Byrom and the evidence suggesting
that perhgps Junior, and nat Gillis killed Byrom, S, | do not bdievethat the degth pendty
waswarranted inthis case.

Conclusion

Heightened scrutiny is afforded desth santences. Cumulative error will cause
harmless erorsto bereversble Wha may be harmless error becomes reversible error
when the pendty is desth. These are not hollow phrases with no meaning. They arethe
sandard of our review, and | beievein them. Themgority falstofollow thisestablished
precedent. Ingteed, it looks to the evidence of Michdle Byrom's guilt and decides thet
errors committed must be harmless. These dandards of review gpply to everyone, even
those whose guilt ssems obvious. | would reverse the conviction and remand for anew
trid, or resentencing a aminimum. | dissent.

1196. For these reasons as ably sated by Judtice Diaz in his prepared dissent, | would reverse and

remand for anew trid. Accordingly, | dissnt.

87



APPENDI X

DEATH CASESAFFIRMED BY THIS COURT

Walker v. State, 815 So.2d 1209 (Miss. 2002). *following remand.
Bishop v. State, 812 S0.2d 934 (Miss. 2002).

Stevensyv. State, 806 So.2d 1031 (Miss. 2002).

Grayson v. State, 806 So.2d 241 (Miss. 2002).

Knox v. State, 805 So.2d 527 (Miss. 2002).
Simmonsv. State, 805 S0.2d 452 (Miss. 2002).

Berry v. State, 802 So.2d 1033 (Miss. 2001).
Snow v. State, 800 So0.2d 472 (Miss. 2001).

Mitchell v. State, 792 S0.2d 192 (Miss. 2001).

Puckett v. State, 788 So.2d 752 (Miss. 2001). * following remand.

Goodin v. State, 787 S0.2d 639 (Miss. 2001).

Jordan v. State, 786 So.2d 987 (Miss. 2001).

Manning v. State, 765 So.2d 516 (Miss. 2000). *following remand.

Eskridge v. State, 765 So.2d 508 (Miss. 2000).

McGilberry v. State, 741 So. 2d 84 (Miss. 1999).

Puckett v. State, 737 So. 2d 322 (Miss. 1999). *remanded for Batson hearing.
Manning v. State, 735 So. 2d 323 (Miss. 1999). *remanded for Batson heaing.
Hughesv. State, 735 So. 2d 238 (Miss. 1999).

Turner v. State, 732 So. 2d 937 (Miss. 1999).

Smith v. State, 729 So. 2d 1191 (Miss. 1998).

Burnsv. State, 729 So. 2d 203 (Miss. 1998).
Jordan v. State, 728 So. 2d 1088 (Miss. 1998).

Gray v. State, 728 So. 2d 36 (Miss. 1998).
Manning v. State, 726 So. 2d 1152 (Miss. 1998).
Woodward v. State, 726 So. 2d 524 (Miss. 1997).



DEATH CASESAFFIRMED BY THISCOURT
(continued)

Bell v. State, 725 So. 2d 836 (Miss. 1998).
Evansyv. State, 725 So. 2d 613 (Miss. 1997).
Brewer v. State, 725 So. 2d 106 (Miss. 1998).

Crawford v. State, 716 So. 2d 1028 (Miss. 1998).
Dossv. State, 709 So. 2d 369 (Miss. 1996).
Underwood v. State, 708 So. 2d 18 (Miss. 1998).
Holland v. State, 705 So. 2d 307 (Miss. 1997).
Wellsv. State, 698 So. 2d 497 (Miss. 1997).
Wilcher v. State, 697 So. 2d 1087 (Miss. 1997).
Wiley v. State, 691 So. 2d 959 (Miss. 1997).
Brown v. State, 690 So. 2d 276 (Miss. 1996).

Simon v. State, 688 So. 2d 791 (Miss.1997).
Jackson v. State, 684 So. 2d 1213 (Miss. 1996).

Williamsv. State, 684 So. 2d 1179 (Miss. 1996).
Davisv. State, 684 So. 2d 643 (Miss. 1996).
Taylor v. State, 682 So. 2d. 359 (Miss. 1996).
Brown v. State, 682 So. 2d 340 (Miss. 1996).
Bluev. State, 674 So. 2d 1184 (Miss. 1996).
Holly v. State, 671 So. 2d 32 (Miss. 1996).
Walker v. State, 671 So. 2d 581(Miss. 1995).
Russell v. State, 670 So. 2d 816 (Miss. 1995).

Ballenger v. State, 667 So. 2d 1242 (Miss. 1995).
Davisv. State, 660 So. 2d 1228 (Miss. 1995).
Carr v. State, 655 So. 2d 824 (Miss. 1995).



DEATH CASESAFFIRMED BY THISCOURT
(continued)

Mack v. State, 650 So. 2d 1289 (Miss. 1994).
Chasev. State, 645 So. 2d 829 (Miss. 1994).
Foster v. State, 639 So. 2d 1263 (Miss. 1994).

Conner v. State, 632 So. 2d 1239 (Miss. 1993).
Hansen v. State, 592 So. 2d 114 (Miss. 1991).

*Shell v. State, 554 So. 2d 887 (Miss. 1989), Shell v. Mississippi, 498 U.S. 1 (1990)
reverang, in part, and remanding, Shell v. State, 595 So. 2d 1323 (Miss. 1992) remanding for new
sentendng hearing.

Davisv. State, 551 So. 2d 165 (Miss. 1989).

Minnick v. State, 551 So. 2d 77 (Miss. 1989).

*Pinkney v. State, 538 So. 2d 329 (Miss. 1989), Pinkney v. Mississippi, 494 U.S. 1075
(1990) vecding and remending Pinkney v. State, 602 So. 2d 1177 (Miss 1992) remanding for new
sentendng hearing.

*Clemonsyv. State, 535 So. 2d 1354 (Miss. 1988), Clemons v. Mississippi, 494 U.S. 738
(1990) vecating and remanding, Clemonsv. State, 593 So. 2d 1004 (Miss. 1992) remanding for new
sentenang hearing.

Woodward v. State, 533 So. 2d 418 (Miss. 1988).

Nixon v. State, 533 So. 2d 1078 (Miss. 1987).

Colev. State, 525 So. 2d 365 (Miss. 1987).

L ockett v. State, 517 So. 2d 1346 (Miss. 1987).

L ockett v. State, 517 So. 2d 1317 (Miss. 1987).

Faragav. State, 514 So. 2d 295 (Miss. 1987).



DEATH CASESAFFIRMED BY THISCOURT
(continued)

*Jonesv. State, 517 So. 2d 1295 (Miss. 1987), Jonesv. Mississippi, 487 U.S. 1230 (1988)
vacaing and remanding, Jones v. State, 602 So. 2d 1170 (Miss. 1992) remanding for new
sentenaing hearing.

Wiley v. State, 484 So. 2d 339 (Miss. 1986).
Johnson v. State, 477 So. 2d 196 (Miss. 1985).

Gray v. State, 472 So. 2d 409 (Miss. 1985).
Cabello v. State, 471 So. 2d 332 (Miss. 1985).

Jordan v. State, 464 So. 2d 475 (Miss. 1985).
Wilcher v. State, 455 So. 2d 727 (Miss. 1984).
Billiot v. State, 454 So. 2d 445 (Miss. 1984).
Stringer v. State, 454 So. 2d 468 (Miss. 1984).
Dufour v. State, 453 So. 2d 337 (Miss. 1984).
Neal v. State, 451 So. 2d 743 (Miss. 1984).
Booker v. State, 449 So. 2d 209 (Miss. 1984).
Wilcher v. State, 448 So. 2d 927 (Miss. 1984).
Caldwell v. State, 443 So. 2d 806 (Miss. 1983).
Irving v. State, 441 So. 2d 846 (Miss. 1983).

Tokman v. State, 435 So. 2d 664 (Miss. 1983).
Leatherwood v. State, 435 So. 2d 645 (Miss. 1983).

Hill v. State, 432 So. 2d 427 (Miss. 1983).
Pruett v. State, 431 So. 2d 1101 (Miss. 1983).

Gilliard v. State, 428 So. 2d 576 (Miss. 1983).
Evansv. State, 422 So. 2d 737 (Miss. 1982).

King v. State, 421 So. 2d 1009 (Miss. 1982).

-iv-



DEATH CASESAFFIRMED BY THISCOURT
(continued)

Wheat v. State, 420 So. 2d 229 (Miss. 1982).
Smith v. State, 419 So. 2d 563 (Miss. 1982).
Johnson v. State, 416 So. 2d 383 (Miss.1982).

Edwardsv. State, 413 So. 2d 1007 (Miss. 1982).
Bullock v. State, 391 So. 2d 601 (Miss. 1980).

Reddix v. State, 381 So. 2d 999 (Miss. 1980).
Jonesyv. State, 381 So. 2d 983 (Miss. 1980).

Culberson v. State, 379 So. 2d 499 (Miss. 1979).
Gray v. State, 375 So. 2d 94 (Miss. 1979).

Jordan v. State, 365 So. 2d 1198 (Miss. 1978).
Voylesv. State, 362 So. 2d 1236 (Miss. 1978).
Irving v. State, 361 So. 2d 1360 (Miss. 1978).
Washington v. State, 361 So. 2d 6l (Miss. 1978).
Bell v. State, 360 So. 2d 1206 (Miss. 1978).

* Casewasorigindly afirmed in this Court but on remand from U. S Supreme Court, casewas
remanded by this Court for anew sentenaing hearing.



DEATH CASESREVERSED ASTO GUILT PHASE
AND SENTENCE PHASE

Flowersv. Sate, 842 So.2d 531 (Miss. 2003).
Randall v. State, 806 So. 2d 185 (Miss. 2002).

Flowersv. State, 773 S0.2d 309 (Miss. 2000).
Edwardsv. State, 737 So. 2d 275 (Miss. 1999).
Smith v. State, 733 So. 2d 793 (Miss. 1999).
Porter v. State, 732 So.2d 899 (Miss. 1999).
Kolberg v. State, 704 So. 2d 1307 (Miss. 1997).
Snelson v. State, 704 So. 2d 452 (Miss. 1997).
Fusilier v. State, 702 So. 2d 388 (Miss. 1997).
Howard v. State, 701 So. 2d 274 (Miss. 1997).
Lester v. State, 692 So. 2d 755 (Miss. 1997).
Hunter v. State, 684 So. 2d 625 (Miss. 1996).

Lanier v. State, 684 So. 2d 93 (Miss. 1996).
Gilesv. State, 650 So. 2d 846 (Miss. 1995).

Duplantisv. State, 644 So. 2d 1235 (Miss. 1994).
Harrison v. State, 635 So. 2d 894 (Miss. 1994).

Butler v. State, 608 So. 2d 314 (Miss. 1992).
Jenkinsv. State, 607 So. 2d 1171 (Miss. 1992).

Abram v. State, 606 So. 2d 1015 (Miss. 1992).
Balfour v. State, 598 So. 2d 731 (Miss. 1992).
Griffin v. State, 557 So. 2d 542 (Miss. 1990).
Bevill v. State, 556 So. 2d 699 (Miss. 1990).

West v. State, 553 So. 2d 8 (Miss. 1989).
Leatherwood v. State, 548 So. 2d 389 (Miss. 1989).
Measev. State, 539 S0. 2d 1324 (Miss. 1989).



DEATH CASESREVERSED ASTO GUILT PHASE
AND SENTENCE PHASE
(continued)

Houston v. State, 531 So. 2d 598 (Miss. 1988).
West v. State, 519 So. 2d 418 (Miss. 1988).
Davisv. State, 512 So. 2d 129| (Miss. 1987).
Williamson v. State, 512 So. 2d 868 (Miss. 1987).
Foster v. State, 508 So. 2d 1111 (Miss. 1987).
Smith v. State, 499 So. 2d 750 (Miss. 1986).
West v. State, 485 So. 2d 681 (Miss. 1985).
Fisher v. State, 481 So. 2d 203 (Miss. 1985).
Johnson v. State, 476 So. 2d 1195 (Miss. 1985).
Fuselier v. State, 468 So. 2d 45 (Miss. 1985).
West v. State, 463 So. 2d 1048 (Miss. 1985).
Jonesyv. State, 461 So. 2d 686 (Miss. 1984).
Moffett v. State, 456 So. 2d 714 (Miss. 1984).
Lanier v. State, 450 So. 2d 69 (Miss. 1984).

Laney v. State, 421 So. 2d 1216 (Miss. 1982).

~Vii-



DEATH CASESREVERSED
ASTO PUNISHMENT AND REMANDED
FOR RESENTENCING TO LIFE IMPRISONMENT

Reddix v. State, 547 So. 2d 792 (Miss. 1989).
Wheeler v. State, 536 So. 2d 1341 (Miss. 1988).
White v. State, 532 So. 2d 1207 (Miss. 1988).
Bullock v. State, 525 So. 2d 764 (Miss. 1987).
Edwardsv. State, 441 So. 2d 84 (Miss. 1983).
Dycusv. State, 440 So. 2d 246 (Miss. 1983).
Coleman v. State, 378 So. 2d 640 (Miss. 1979).

viii-



DEATH CASESREVERSED ASTO
PUNISHMENT AND REMANDED FOR A NEW TRIAL
ON SENTENCING PHASE ONLY

King v. State, 784 So0.2d 884 (Miss. 2001).
Walker v. State, 740 So.2d 873 (Miss. 1999).
Wattsv. State, 733 So.2d 214 (Miss. 1999).
West v. State, 725 So. 2d 872 (Miss. 1998).
Smith v. State, 724 So. 2d 280 (Miss. 1998).
Berry v. State, 703 So. 2d 269 (Miss. 1997).
Booker v. State, 699 So. 2d 132 (Miss. 1997).
Taylor v. State, 672 So. 2d 1246 (Miss. 1996).

*Shell v. State, 554 So. 2d 887 (Miss. 1989), Shell v. Mississippi, 498 U.S. 1 (1990)
reverang, in part, and remanding, Shell v. State 595 So. 2d 1323 (Miss 1992) remanding for new
sentendng hearing.

*Pinkney v. State, 538 So. 2d 329 (Miss. 1989), Pinkney v. Mississippi, 494 U.S. 1075
(1990) vecding and remanding, Pinkney v. State, 602 So. 2d 1177 (Miss. 1992) remanding for
new sentending hearing.

*Clemonsv. State, 535 So. 2d 1354 (Miss. 1988), Clemons v. Mississippi, 494 U.S. 738
(1990) vacating and remanding, Clemons v. State, 593 So. 2d 1004 (Miss. 1992) remanding for
new sentencing hearing.

*Jonesv. State, 517 So. 2d 1295 (Miss. 1987), Jonesv. Mississippi, 487 U.S. 1230 (1988)
vecaing and remanding, Jones v. State, 602 So. 2d 1170 (Miss. 1992) remanding for new
sentenaing hearing.

Russell v. State, 607 So. 2d 1107 (Miss. 1992).
Holland v. State, 587 So. 2d 848 (Miss. 1991).
Willie v. State, 585 So. 2d 660 (Miss. 1991).

Ladner v. State, 584 So. 2d 743 (Miss. 1991).
Mackbee v. State, 575 So. 2d 16 (Miss. 1990).

-iX-



DEATH CASESREVERSED ASTO
PUNISHMENT AND REMANDED FOR A NEW TRIAL
ON SENTENCING PHASE ONLY

(continued)

Berry v. State, 575 So. 2d 1 (Miss. 1990).

Turner v. State, 573 So. 2d 657 (Miss. 1990).

State v. Tokman, 564 So. 2d 1339 (Miss. 1990).

Johnson v. State, 547 So. 2d 59 (Miss. 1989).

Williamsv. State, 544 So. 2d 782 (Miss. 1989); sentence aff'd 684 So. 2d 1179 (1996).
Lanier v. State, 533 So. 2d 473 (Miss. 1988).

Stringer v. State, 500 So. 2d 928 (Miss. 1986).

Pinkton v. State, 481 So. 2d 306 (Miss. 1985).

Mhoon v. State, 464 So. 2d 77 (Miss. 1985).

Cannaday v. State, 455 So. 2d 713 (Miss. 1984).

Wileyv. State, 449 So. 2d 756 (Miss. 1984); resentencing affirmed, Wiley v. State, 484 So. 2d
339 (Miss. 1986), cert. denied Wiley v. Mississippi, 479 U.S. 1036 (1988); resentencing
ordered, Wiley v. State, 635 So. 2d 802 (Miss. 1993) following writ of habeas corpus issued
pursuant to Wiley v. Puckett, 969 So. 2d 86, 105-106 (5" Cir. 1992); resentencing affirmed,
Wiley v. State, 95-DP-00149, February 13, 1997 (rehearing pending).

Williamsv. State, 445 So. 2d 798 (Miss. 1984). * Casewasorigindly affirmed in this Court but

on remand from U. S. Supreme Court, case was remanded by this Court for a new sentencing
hearing.



