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CARLSON, JUSTICE, FOR THE COURT:

M.  JosephDreher Sack was convicted inthe Circuit Court of the Second Judicid Didrict of Harrison
County on atwo-count indictment for the murders of James Thomas and Larry Albert Chopones Stack
was then forthwith sentenced by Judge Stephen B. Smpson to serve consscutive teams of life
imprisonment. Stacks gppedsto usfrom the entry of the drcuit court’ sfind judgment congstent with the

jury verdicts and sentences. Finding no reversble error, we afirm boththe convictionsand the sentences

imposed.



FACTSAND PROCEEDINGSIN THE TRIAL COURT
2.  Ontheevening of October 24, 1998, Stack and hiscompanion, Gene Livinggton, It the Veterans
Adminidration Hospitd (VA) and went out for drinks at aloca pub. Prior to returning to the VA, they
purchased a bottle of Mad-Dog 20/20 which they promptly drank in avacant lot with Larry Chopones.
At some point, Chopones reached out. Stack dlegedly believed that Chopones was going to strike
Livinggton so Stack hit Chopones. Chopones then pulled aknife from his pocket. Stack took the knife
away from Chopones, abbed him, and dit histhroat. Choponeswas sabbed gpproximetdy thirty times
and dashed goproximatdy nineteen times
183.  While Stack was Sitting on top of Chopones, James Thomas and Daisy Jones entered the vacant
lot. They ydled a Stack to stop, but Stack continued stabbing Chopones. Thomas grabbed a gtick or
gmdl treelimb and struck Stack, who then stopped stabbing Chopones and turned on Thomeas, Sabbing
hm twice Stack grabbed Livinggon, and they left, heading toward the VA. Thomas waked
goproximatdy fifty fedt, and thenfdl. Hedied that evening. Chopones died the following moming.
M. Stack was stopped by apolice officer onVeterans Avenue. Stack was covered in blood and hed
the knife in his front pocket. Both Stack and Livingson were arrested for public drunkenness
Approximately three hours later, Stack gave a recorded statement in which he admitted killing both
Chopones and Thomes.
mB. OnMay 13, 1999, while incarcerated awaiting grand jury action, Stack filed a pro se mation for
speedy trid. On July 1, 1999, Stack was indicted on two counts of murder. Although ancther atorney
represented Stack e the initid appearance, atorney Michad Cox was gppointed on July 13, 1999, to

represent Stacks. On Novermber 5, 1999, Cox filed numerous mations, induding amation for discovery,



moation to suppress the confesson, mation for agpeedy trid, and a mation for an omnibus hearing. On
January 18, 2000, the court entered an order for mentd evaduation. Theresfter severd mations for
continuance were filed by defense counsd.  Thefirgt such mation was filed on April 10, 2000, diting the
need to obtain VA records. Thetrid court granted the motion on the same day and reset the casefor trid
for dJuly 17, 2000. A separate order was likewise entered on May 9, 2000, regffirming both the
continuance and thetrid date of July 17, 2000. The second mation for continuance was filed and granted
onAugus 7, 2000; however, no reeson was given.  OnFebruary 5, 2001, athird mation for continuance
wasfiled diting the need for psychiatric evduation. On the same day, thetria court granted themationand
reset the casefor trid to commenceonMay 7, 2001.  Cox filed each of thesemaotions on behdf of Stack.
Thefourth and find written mation for continuancewasfiled on Apxril 9, 2001. Inthismoation, attorney Don
Smithrequested acontinuance because Cox wasnolonger with the Contract Crimind Defender’ sProgram
(CCD). The mation was granted, and the trid was again rest for June 11, 2001

6.  InlaeApril or early May, 2001, John Dawson was hired to replace Cox at the CCD. Dawson
made an ore tenus motion for a continuance onJune 12, 2001; however, thismotion wasdenied. Thetrid
began on June 14, 2001, a the condusion of which Stack was convicted on both counts of murder and
sentenced to sarve consecutive life imprisonment sentences. Stack now gppedsto us.

DISCUSSI ON
l. WHETHER THE TRIAL JUDGE ABUSED HISDISCRETION BY
DENYING THE DEFENDANT'SMOTION FOR CONTINUANCE.
7.  Stack contendsthat the denid of hisore tenus motion for continuance condtituted reversblearror.

InGray v. State, this Court Sated:



This Court has held that the trid court's denid of a continuance should not be reversed
unlessit gopears to haveresulted in manifes injustice Hatcher v. Fleeman, 617 So.2d
634, 639 (Miss. 1993).

Miss. Code Ann., 8 99-15-29 (2000) sates asfollows

Ondl gpplicationsfor acontinuancethe party shdl st forthin hisaffidavit
the facts which he expectsto prove by his absent witness or documents
that the court may judge of the maenidity of such facts, the name ad
residence of the absent witness, that he has used due diligenceto procure
the alsent documents, or presence of the absent witness, asthe case may
be, sating in what such diligence congds, and that the continuanceisnat
sought for dday only, but thet judice may be done. The court may grant
or deny a continuance, in its discretion, and may of its awn moation
cross-examine the party making the affidavit. The atorneysfor the other
Sde may dso arass-examine and may introduce evidence by afidavit or
otherwise for the purpose of showing to the court thet a continuance
should be denied. No gpplication for acontinuance shl beconsderedin
the aosence of the party making the affidavit, unless his absence be
accounted for to the satifaction of the court. A denid of the continuance
shdl nat be ground for reversal unlessthe supreme court shdl be stisfied
thet injudtice resuited therefrom.

The dedison to grant or deny acontinuanceis|eft to the sound discretion of thetrid court.

Johnson v. State, 631 So0.2d 185, 187 (Miss. 1994); Wallace v. State, 607 So.2d

1184, 1191 (Miss. 1992); Morrisv. State, 595 So.2d 840, 840 (Miss. 1991); Fisher

v. State, 532 So.2d 992, 998 (Miss. 1988).
Grayv. State, 799 S0.2d 53, 58 (1114, 16-17) (Miss. 2001). Theburden of showing manifestinjustice
isnot satisfied by condusory argumentsaone, rather the defendant isrequired to * show concretefactsthat
demondratetheparticular pregudicetothedefense” Burnsyv. State, 729 So. 2d 203, 213 (Miss. 1998);
Atterberry v. State, 667 So0.2d 622, 631 (Miss. 1995); Jackson v. State, 538 So. 2d 1186 (Miss.
1989) (defendant was given “full opportunity” to show prgudicein ahearing onamoation for new trid, but

failed).



8.  The denied mation for continuance aout which Stack now complains was an ore tenus mation.
In other words, neither Stack nor his counsd made any effort to comply with the procedurd requirements
of Miss Code Ann. 8 99-15-29in securing acontinuancefrom Judge Smpson. ThisCourt hasrepestedly
hdd thet ajudge did nat abuse hisor her discretion and would not be put in error in denying adefendant’s
moation for continuance of a arimind case when that defendant failed to comply with the procedura
guiddines st out in this Satute in atempting to secure a continuance from the trid judge. Edwards v.
State, 5 So.2d 587, 591 (Miss. 1992); Gates v. State, 484 So.2d 1002, 1005-06 (Miss. 1986);
Smith v. State, 278 S0.2d 454, 455 (Miss. 1973).
9.  Sack dso contendsthet his counsd had only been assigned to the case Sx weeksbeforethertrid
setting. However, this Court has previoudy hed:

Denids of mationsfor continuance have been uphd d where defense counsd was afforded

fewer daysto preparefor trid than here Hughey v. State, 512 So.2d 4, 6 (Miss. 1987)

(defendant caused to go to trid on day of araignment and nine days after gopointment of

counsd); Colev. State, 405 So.2d 910, 911-12 (Miss. 1981) (counsd hed sevendays

to prepare for murder trid); Speagle v. State, 390 So.2d 990, 992 (Miss. 1980) (new

counsd forced to prepare for incest trid in one day); Shaw v. State, 378 So.2d 631,

633-34 (Miss. 1979) (defense counsd afforded eight daysto prepare); Garner v. State,

202 Miss. 21, 24, 30 So.2d 413, 414 (1947) (saven-day preparation time for capitd

murder trid).

Morrisv. State, 595 So.2d 840, 843 (Miss. 1991) (counsd had 13 daysto preparefor sex crimestrid).
See also Fisher v. State, 532 S0.2d 992 (Miss. 1988) (no abuse of discretion with 24 days to
prepare). Boyington v. State, 389 So0.2d 485 (Miss. 1980) (over theweekend); Brown v. State, 252

S0.2d 835 (Miss 1971) (4 days).

110. Intoday’s case, there has been no showing that Stack’s counsd would have done anything

dfferently or presented any different type of defense had the motion been granted. Therecord isSlent as



to any natice of insanity pleaby the defendant.! ThisCourt isplaced inapostion, just asthetrid court was,
where we can only peculate whether the falure to have the menta eva uaion performed was negligence,
anintentiond tacticdl maneuver, or an intentiond effort to attempt to further ddlay thetrid of thiscase
11.  After Stack’s counsd meade the oretenus mation for a continuance on June 12, 2001, two days
before trid, Judge Smpson conducted a motion hearing on that day, and the record was further
supplemented on June 13, 2001, with testimony and additiona argument of counsd. At this hearing,
defense counsd John C. Dawson, Jr., assarted that hehed * picked up thisfileas one of gpproximeately 125
that Mr. Cox, Michad Cox, wasgppointed on. That wasat thevery end of April, firs of May.” Dawson
asserted that he hed insufficient time to prepare for trid and that he believed that additiona psychologicd
tegting of his dient was necessary to the presentation of adefense.

112.  After notingthat Smithwasgppointed co-counsd in April 2001, the trid judge questioned Dawson:

Mr. Dawson, given that there are severd continuance orders in the file based on the

defendant’ s request to obtain records, medicd recordsis how they' re characterized, and

thet there is a January of 2000, Jenuary 18" of 2000, order signed by Judge Whitfidd,

ordering amentd evauation for Mr. Stack, and thet nothing has been donein thét regard,

what isH mean, what explanation or what further benefit would dday bein this matter?
Counsd maintained that he hed “picked up thisfile Sx weeksaga” and that hehad no“explanaionfor the
dday other than” the fact that prior counsd for the defendant hed attempted to obtain the records. After
reciting the procedurd higtory of the case, induding Stack’ s pro ss mationsfor gpeedy trid, thetrid court
ruled:

There being no further evidence of any subdantid bads thet the defendant auffers any
mentd defidency thet would inhibit his aaility to as3s counsd in his defense, underdand

1URCCC 9.07 requires that a defendant timely serve the prosecuting atorney with pretria
notice of any intention to assert an insanity defense.

6



the nature and purpose of the proceedings, or the partiesparticipating inthetrid, thet isthe
jury, the defense counsd, the judge and the prosecutor, or any evidence of any other
ongoing psychass, | don't fed the need to dday this meatter any further for the purposes
of amentd evauation, there being nothing before the Court, and certainly there being
evidence contrary, the defendant’s numerous pro se petitions to the Court indicating he
cartainly has awdl-founded underdanding of the procesdingsin his case.

What I’'m going to do is deny the continuance & thistime and dlow the motion-or rather
dlow the case to remain on the docket. And at the concdlusion of today, we ll make a
determingtion asto whereit falsin the trid dodket, in thetrid cdendar for thisweek.

After further argument by counsd, the trid court further conduded:

113.

It was suggested thet aloca psychologist or psychiatrist evauate Stack and enter averbd opinion. The
trid judge Sated that if the eval uetion were performed and Stack was found incompetent to sand trid or
thet theprofessond determined that themissing medicd recordswerenecessary for acompleteevauation,
then he could reconsider the motion for continuance. Stack refusad alocal examingtion and good on the
record before the court which induded the previoudy ignored order for a mentd evduation. Agan, the

judge found no justification nor any evidence showing the previous reason (or any reason) for the request

Wl | think we regetting ahead of oursglves. We red| speculating on wheat records thet
the defense could have obtained morethan threeyearsago might show. All | know isthet
there's been an inordinate amount of time to obtain those records and for whatever
reasons, they’ ve not been obtained. And the case, based on an aisence in the record or
fromcounsd of any showing that the defendant cannot asss counsd, we regoing to move
forward onit.

This case was purposdy scheduled on the docket for later during the same week, on Thursday.

for that order.

114.

last motion for continuance deprived him of the effective assstance of counsd. The exchange follows:

During the pogt-trid hearing onthemotion for anew trid, Stack’ scounsd argued thet denid of the

THE COURT: Why was no tesimony from Mr. Cox offered at thet point? How am | to
know that was ineffective assstance, laziness, lack of due diligence, or just Strategy, Mr.
Dawvson? Maybe he had the opportunity to see these records and decide, | don't want



115.

apsychiarig’ sopinion onthis Thepaint iswe re bath speculaing on what those may or
may nat have shown.

MR DAWSON: Yessr. Andthat al goestoward why we had requested a continuance
for being—that wewerenot at that time prepared because we had both just been gppointed
to the case and needed additiond time. And aso—

THE COURT: No Sr. No, sr, Mr. Davson. Mr. Smith had been on the case for
months and months. And as | recdl, | recited in the record a that time about seven
defense continuances in this mitter, which was an October 24, 1998 homicide.

MR DAWSON: Yes gr.

THE COURT: Sohewasnot brand new to thecase. Hehad beenonit for months. And
you had hed the discovery since you took over the case.

The assigant didrict attorney likewise st out the State' s pogition on theissue asfallows

We would gatethat therewasagood dedl of discusson and argument concerningthe VA
records that had nat yet been obtained from the Jackson Veterans Adminigtration Office
in reation to the defendant and his prior psychologica well being and problems,

Of course the State' sopinionwould bethat thereason why after three yearsthey werenot
obtained is because they would not have been hdpful to the defense. However, that
would be speculation, and the court can't congder soeculaion. However the entire
agument st forth today by the defense is dso a matter of speculaion. They had an
opportunity to acquire those records. They did not.

Asthe Court pointed out, Mr. Cox did not testify et thet heering, nor do we have Mr. Cox
here today or an afidavit from Mr. Cox as to the reason why he did not pursue those
Perhapsthosewere srategy, that was astrategy decison after discussng with hiscounsd.
But the record isdlent asto any of that.

Asthe Court cannot speculate to asss the State, | don't believe the Court can speculate
to as3g thedefense. And wewould st forth thet particularly inthelight of the factsdso.
Y our Honor, that the Court gave the defense an opportunity and asevera-day recessto
obtain alocd psychologicd evadudtion.

And if tha—it's my undergtanding thet the Court alowed or ordered thet in the event thet
psychologica evauation determined that there may be of some assgancetothe Courtin
the long run by obtaining these records, that the State would be agresgble to a
continuance, and the Court would sudan thet, potentidly sugain the motion for



continuance & thet time. However, once again the defense did not desire thet particular
option.

Wefed that theentirematter of the psychological recordsof the defendant werefor delay,

and thet is supported by ther decison of nat going forward with the locd psychologicd

evaugtion.
116. Asdready noted, the casewas scheduled onthe docket for later during the week (Thursday, June
14, 2001) to provide Stack with the opportunity to be evauated by alocd psychiarist or psychologist.
Adtions spesk louder than words. On more than one occasion thetrid judge suggested to defense counsdl
that Stack could submit to an evauation by alocd psychalogig or psychiatrist and that hewould reconsder
the mation if the determination was made that the alegedly missng medica records were necessary;
however, on each occas on, defense counsd obgtinatdy refusad thisoffer and Smply Sated thet they “were
gandingontherecord.” Thevery perceptivetrid judge recognized this defensetactic for what it was. The
learned trid judge acted wdl within the realm of the exercise of sound judicd disoretion in refusng the
defendant’ s request for a continuance.
917.  Asnoted, the record reveds that Judge Smpson was deding with afifth mation for continuance
and that Stack himsdf hed filed pro se letters requesting a Speedy trid (the trid judge referred to two or
three letersadthough only oneletter gopearsinthederk’ s papers). No afidavit wasfiled in support of the
moation. No reason for the fallure to secure the court- ordered psychologicd examination was given.
Although Dawson may have been gppointed six weeks before trid, Smith was not. On April 9, 2001,
Snith filed the fourth motion for continuance and was, & a minimum, gppointed as co-counsd (the

prosecutor recdled thet Smith was actudly gppointed as lead counsd). In fact, Dawson was dso in the

courtroom on another matter & the hearing on thefifth motion, and Dawson recdled the discusson of this



matter. Dawson'sunderganding wastha whoever took Cox’ s place would be responsiblefor the double
murder trid and that Smith would asss. Less than amonth later, Dawson replaced Cox.

118. Smithwasaware of the order for the menta examination a the State Hospitd at Whitfidd. Smith
was d 0 aware that the then currently assigned trid datewasa“hard’ trid setting. Dawsondamshewas
not ableto read through thefile and thet heinherited this case dong with 125 other filesrequiringimmediate
atention. Dawson provided aligt of those assigned cases. Of those cases, only two defendants had been
charged with murder — this double murder which had dready been st for trid and another murder case
which hed not been =t for trid. Dawson tedified that he hed never tried a murder case, however,
Dawson’ sco-counsd, Smith, hed extendvetrid experience Smithwasthe senior atorney of the CCD and
whenasked how many murder cases he hed tried, he reponded “more than | care to remember but —to
gveyouanumberindl, | don't know, 15, 20, or more” Smith wasaprominent figure throughout the pre-
trid, thetrid, and podt-trid proceedings.

119.  This Court agrees with the trid judge' s finding thet the defense's failure to have the mentd
evauaionperformed acted “as a further mechaniam for ddayinthiscase over aperiod of morethenthree
years, to the detriment of the sysem in generd, cartainly to the vidims of this family [9¢], to the Stae s
ability to prosecute it, to the witnesses' dility to fairly and accuratdy remember the drcumgtances, dl to
the detriment of both the defendant and the Stateinthiscase” Therefore, for dl these reasons, wefind that
the trid judge did not abuse his discretion in denying Stack’ s fifth request to have his trid continued.
Addtiondly, as amatter of fact and well-sttled law, Judge Smpson was eminently correct in denying
Stack’ s ore tenus mation for continuance.

. WHETHER STACK RECEIVED EFFECTIVE ASSISTANCE OF
COUNSEL.

10



120.  Stack next contendsthat his convictions and sentences should be overturned because he wasnot
aforded effective assitance of counsd during thetrid. Under three separate assgnments of error Stack
contendsthat hiscounsd failed to preparefor trid, failed to have Stack evauated by thelocd psychologist
or psychiatrist, and falled to argue s f-defense.

The sandard for determining if adefendant received effective assigance of counsd iswell
settled. "The benchmark for judging any daim of ineffectiveness [of counsd] must be
whether counsd'sconduct So undermined the proper functioning of theadversarid process
that the trid cannot be relied on as having produced a just result.” Strickland v.
Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674 (1984). A
Oefendant must demondrate that his counsd's performance was deficient and thet the
defidency prgudiced the defense of the case. 1d. at 687, 104 S.Ct. a 2064. "Unlessa
defendant makes both showings, it cannot be said thet the conviction or deeth sentence
resulted from a bregkdown in the adversary process tha renders the result unrdiable”
Stringer v. State, 454 S0.2d 468, 477 (Miss. 1984), citing Strickland, 466 U.S. a
687, 104 S.Ct. a 2064. Thefocusof theinquiry must bewhether counsd'sassstancewas
ressoncble congdering dl the drcumatances | d.

Judidd sorutiny of counsd's performance must be highly deferentid.
(citation omitted) ... A fair assessment of attorney performance requires
thet every effort be medeto diminate the digtorting effects of hindsght, to
recondruct the drcumsances of counsd's chalenged conduct, and to
evduate the conduct from counsd's perspective a the time. Because of
the difficulties inherent in making the evduation, a court must indulge a
grong presumption that counsd's conduct fdls within the wide range of
reasonable professond assgance; thet is, the defendant must overcome
the presumption that, under the drcumgtances, the chdlenged action
"might be congdered sound trid Srategy.”

Stringer, 454 So.2d & 477, citing Strickland, 466 U.S. at 689, 104 S.Ct. a 2065.
Defense counsd is presumed competent. See Finley v. State, 725 So.2d 226, 238
(Miss. 1998), quating Foster v. State, 687 So.2d 1124, 1130 (Miss. 1996). See al so
Johnson v. State, 476 So.2d 1195, 1204 (Miss. 1985).

Then, to determine the second prong of prgudice to the defense, the
dandard is"areasonable probability that, but for counsd'sunprofessond
errors, the result of the proceeding would have been different.” Mohr v.
State, 584 So.2d 426, 430 (Miss1991). This means a "probability
auffident to undermine the confidence in the outcome™ | d. The quedtion
hereis

11



whether there is areasonable probability thet, absent the
errors, the sentencer-induding an gopelate court, to the
extet it independently reweighs the evidence--would
have conduded that the baance of the aggravating and
mitigeting drcumdances did not warant degth.
Strickland, 466 U.S. at 695, 104 S.Ct. a 2068.

There is no conditutiond right then to errorless counsd. Cabello v.
State, 524 So.2d 313, 315 (Miss. 1988); Mohr v. State, 584 So.2d
426, 430 (Miss. 1991) (right to effective counsd does not entitle
defendant to have an atorney who makes no midakes a trid; defendant
just hes right to have competent counsd). If the podt-conviction
goplicationfalson ather of theStrickland prongs, the proceedingsend.
Neal v. State, 525 So0.2d 1279, 1281 (Miss. 1987); Mohr v. State,
584 S0.2d 426 (Miss. 1991).

Davisv. State, 743 So.2d 326, 334 (Miss. 1999), citing Foster v. State, 687 So.2d
1124, 1130 (Miss. 1996).

Woodward v. State, 843 So.2d 1, 7 (114) (Miss. 2003).

121. Stack contendsthat there was a reasonable probahility thet the outcome of the trid would have
beendifferent if defense counsd were prepared to try the case, if defense counsel had Stack evad uated by
alocd psychiatrigt, and if counsd had made an argument for sdf-defense. However, Stack fallsto meke
ashowing astowhy thisisso. Stack rdieson Reed v. State, 536 So.2d 1336, 1339 (Miss. 1988) (citing
Cabellov. State, 524 So.2d 313, 315 (Miss. 1985)), for the propogtion thet there was a reasonable
probahility thet the outcome would have been different. However, neither of those cases found counsd
to beineffective. In denying the assgnment of error, we hed thet “ Sncethereis'no single, particular way
to defend a dient or to provide effective assstance,’ and courts are ‘rductant to infer from slence an
absence of drategy,’ this Court finds defense counsd's performance neither deficient nor prgudicid.” 1 d.

a 317 (ating Leatherwood v. State, 473 So0.2d 964, 969 (Miss. 1985)).

12



122. Intheingant goped, Stack hasfailed to show any probatility that the outcome would have been
different. Rather, Stack relies on condusory satements Stack failed to provide this Court with any
evidence that counsdls actions were anything other then trid srategy. Accordingly, thisissueis without
meit.

1.  WHETHER THE TRIAL COURT ERRED BY DENYING A “HEAT
OF PASSION” JURY INSTRUCTION.

123.  Stack contends he was entitled to aheat of passon jury indruction asto Count |1 (the victim was
Larry Albert Chopones). Stack further contends he lacked the requigite intent to kill Chopones and thet
amandaughter indruction should have been given.  Stack made aWeather sby argument astotheissue
of mdice See Weathersby v. State, 165 Miss. 207, 147 So. 481 (1933).
24. Missssppi’'s law iswdl settled as to gopellate review of atrid court’s grant or denid of jury
ingructions.

The gandard of review for chdlengesto jury indructionsis asfollows

[T]he ingructions are to be read together as a whole, with no one
indructionto beread doneor taken out of context. A defendant isentitled
to have jury indrudtions given which presant his theory of the case
However, the trid judge may dso properly refuse the indructions if he
finds them to incorrectly Satethe law or to repeet atheory farly covered
in another indruction or to be without proper foundation in the evidence
of the cae. Humphrey v. State, 759 So.2d 368, 380 (Miss.
2000)(diting Heidel v. State, 587 So.2d 835, 842 (Miss. 1991)
(atations omitted)).

Woodham v. State, 779 So0.2d 158, 163 (Miss. 2001).

Thomasfirg complains of thetrid court'srefusal of D-14, which reads asfollows
Y ou are indructed that because the defendant was the only eye-witness
to the dleged shoating, his verson, if reesonable, must be accepted as

true, unless subgantidly contradicted in materid paticulars by credible
witnesses for the State or by facts of common knowledge.

13



Thomas correctly dates thet thisis derived from our decison in Weather shby v. State,
165 Miss 207, 147 So. 481 (1933). Hefurther directsour atentiontoBlanksv. State,
547 S0.2d 29, 33 (Miss 1989), whereweresffirmed theWeather sby rueand sad "the
Weather shy rueissmply asaement of awel-recognized principle of law thet where
the defendant's, and sole eyewitnesss, verson of adaying is uncontredicted, reasonable
and credible, it must be beieved. And, if such verson crestes an absolute legd defense,
heisentitied to adirected verdict of acquittd.”

However, the Sate correctly argues that "[tlhe Weathersby rule ... is not a jury
indruction but aguide for the drcuit judge in determining whether a defendart is entitled
toadirected verdict.” Blanksv. State, 547 So.2d at 34; Griffinv. State, 495 So.2d
1352, 1355 (Miss. 1986); Harveston v. State, 493 So.2d 365 (Miss. 1986).
Conseguently, this assgnment of error iswithout meit.

Thomasv. State, 818 So.2d 335, 349-50 (111 47-50) (Miss. 2002).
125.  Inessence, Stack arguesthat heinitidly perceived an attack of hisfriend, Gene Livingston, and thet
hisinitid actions were taken in sf-defense of hisfriend. However, Stack goes on to argue that prior to

the cessation of the gtabhing, the exiding facts and drcumdances created a Weather sby scenario. In

support of this contention, Stack asserts that the only other person who was present a this time besides
Stack and Chopones was Livingston, who did not testify & thetrid. The State did, however, present a
recorded Statement taken from Stack severd hours after the murder, in which Stack said:

He (Chopones) reached for Gene (Livingston) and | took hisarm away.
Then how, then how did...
And | gabbed him with hisown knife

Hepulled it out and then what happened?

He pulled it out of his own God D--- pocket and | took it away from himand |
hut hm

What did he say when he pulled it out?

He didn’t say much because he was drunk but when people f--- with my friends,
| go ballistic and when that, uh, the black people came from the uh, the dore sh--
and sad ch my God, they're hurting him. They’relike three f—ing black dudes
on me Wha thef--- am | supposed to do? Yea, | suck that m----- f-----, man
when he (Thomeas) tried to hit me, &fter he hit me hit mein the head once, once
with thet stick took my arm and wrapped it around and pulled up and stuck him,
f--- yeal did.

>O >0 POP
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Did you gick him or did you cut him, the white guy (Chopones)?

No, I, I suck him about 2 or 3 timesand then |, |, then, do you want meto say
into there? | diced histhrod. | didn't mean to hurt the old man but he never
should have pulled aknife

> O

In response to Stack’s Weather sby argument, the State assarts that it not only rdied on Stack’s
datement, but dso on the forendc evidence. Chopones sudtained extendve bruisng, dong with
aoproximatdy nineteen dicing-type wounds and thirty stab wounds -- four in the front, one in the upper
abdomen, and the remainder distributed over the back from the base of the neck down both sdes of the
chest to the Ieft flank with the lowest going into the left kidney. Many of these wounds were inflicted by
Stack after Chopones was incgpable of movement.

126. Stack isincorrect in assating thet we mug rdy on the Weather sby rule even though Stack’s
datement isthe only eyewitnesstesimony available. Theforendc evidence avaladlein this case presants
anissuefor thejury to decide asto the question of whether Stack’ sactionswereindicative of maice. The
jury was correctly indructed as to the law in this area. There was no evidence presented to judify an
indruction involving heat of passon mandaughter asto the killing of Chopones. Therefore, we find this
issue to be without merit.

IV.  WHETHER THE TRIAL COURT ERRED BY DENYING THE
MOTION FOR A DIRECTED VERDICT OR, IN THE
ALTERNATIVE, ANEW TRIAL.

127. Stack argues that the trid court should have granted his motion for a directed verdict or,
dterndively, anew trid. Asthe badsfor this motion, Stacks contends thet “no reasonable jury possbly

could have conduded beyond a reasonable doubt that Stack committed the murders” The standard for

this Court’ sreview iswell-sdtled:

15



In gopeds from an overruled mation for INOV[,] the sufficiency of the evidence as a
metter of law is viewed and tested in alight mod favorable to the Siate. Esparaza v.

State, 595 S0.2d 418, 426 (Miss. 1992); Wetz, [503 So.2d 803] at 808; Harveston

v. State, 493 So0.2d 365, 370 (Miss. 1986); May v. State, 460 So.2d 778, 780-81
(Miss. 1984); Callahan v. State, 419 So.2d 165, 174 (Miss. 1982). The credible
evidence condgent with [the defendant's] guilt must be accepted astrue Spikesv. State,

302 So.2d 250, 251 (Miss. 1974). The prosecution must be given the benefit of dll

favorable inferences that may be reasonably drawn from the evidence. Wetz, at 808;

Hammond v. State, 465 So.2d 1031, 1035 (Miss. 1985); May, a 781. Matters
regarding the weight and credibility of the evidence are to be resolved by the jury. Neal

v. State, 451 So0.2d 743, 758 (Miss. 1984); Gathright v. State, 380 So.2d 1276,

1278 (Miss 1980). Weareauthorized to reverse only where, with repect to oneor more
of the dementsof the offense charged, the evidence so consdered is suich thét ressoneble
and farr-minded jurors could only find the accusad not guilty. Wetz, at 808; Harveston,
a 370; Fisher v. State, 481 So0.2d 203, 212 (Miss. 1985). McClain, 625 So.2d a
778.

Shippv. State, 847 S0.2d 806, 811-12 (1 20) (Miss. 2003). The State counters Stack’ s contention by
nating that Stack’ s entire argument under thisissue containsonly thirteen linesof text and fails“to paint out
any particular defidency in the proof, or to assart how the verdict is contrary to the ovewhdming weight
of theevidence” The Stated o correctly pointsout thet we have affirmed the propogtion thet “thereexists
a presumption that the judgment of the trid court is correct and that the burden is on the gppdlant to
demondrate some reversble aror to this Court.” Alexander v. State, 759 So.2d 411, 418 (Miss.
2000). Thus, thisissueis procedurdly barred.

128.  Procedurd bar notwithganding, the Sate sevidencein thiscasewas sufficient to support afinding
of guilt asto both counts. The State presented evidence that Stack was gpprehended immediatdly after
thekillings, coveredinblood, and in possession of themurder wegpon. Theresfter, Sack gaveadatement
confessing to the killings of both vicims. Although the only ather eyewitnessto Stack’ sinitid actionsdid

not tegtify, the State produced eyewitnesseswho testified that Stack was on top of Choponesstabbing him
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and then turned his attack to Thomas when Thomeas attempted to gop Stack. Therefore, wefind thisissue
to be without merit.,

V. WHETHER STACK’SDUE PROCESSRIGHTSWEREVIOLATED

WHEN THE STATE INDICTED STACK NINE MONTHS AFTER
THE CRIME.

129. Sack next contendsthat his Fourteenth Amendment right to due process was violated when nine
months passed between the date of the crime and the indictment. 1n essence, Stack dleges thet counsd
would have been able to have amentd examination to ad in the defense. In response, the State contends
that Stack is procedurdly barred from raising thisissueon goped sncehefaledtoraseit a thetrid court
levd, rlying on Jones v. State, 606 So.2d 1051, 1058 (Miss. 1992). In Jones, the defendant was
prohibited from assarting a hearsay objection to the admissihility of testimony on gpped because the
objectiona trid was based upon fallure to provide satutory notice of the proposed testimony. We held:
“Atrid judgewill not befound in error on ametter not presanted to him for decison.” 1d. at 1058 (ating
Crenshaw v. State, 520 So0.2d 131, 134 (Miss. 1988); Ponder v. State, 335 So.2d 885, 886 (Miss.
1976); Howard v. State, 507 So.2d 58, 63 (Miss. 1987)). In the casesub judice, thisissuewas never
raised in thetrid court and is, thus, barred.
130.  Notwithsanding this procedurd ber, thisissue is without merit. We have held thet the failure to
indict for murder for aperiod of twenty-one years did not violate due process

We have dated in a pre-indictment analys's of due process violaions thet the burden of

persuasgion is onthe defendant. Hooker v. State, 516 So.2d 1349, 1351, (Miss. 1987),

atingUnited Statesv. Hendricks, 661 F.2d 38, 40 (5th Cir. 1981). In order to prevail

under Hooker, Beckwith must show that 1) the preindiccment dday caused actud

preudice to him, and 2) such dday was an intentiond device used by the government to
obtain atecticd advantage over the accused.
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DeLaBeckwith v. State, 707 So.2d 547,569 (1 77) (Miss. 1997). Not only has Stack failed to show
that the ddlay caused any actud prgudice, Sack dso faled to show any tactica advantagegained by the
Sate dueto the dday. Thus, thisissue iswithout merit.

VI. WHETHER THE ERRORS TAKEN TOGETHER REQUIRE
REVERSAL.

131.  Andly, Stack contendsthat evenif this Court wereto find the aforementioned errors“ near errors”
that weshould reversethe convictionsbasaed on thecombined prgudicid impact of theseerrors. However,
each of the foregoing assgnments of error have been found to be without merit; and therefore, thereisno
combined prgudicid impect resulting from any percaved errors. See McFeev. State, 511 So.2d 130,
136 (Miss. 1987).
CONCLUSION

132.  Upon athorough review of the record before us and congderation of the gpplicable law, wefind
no error committed by the Circuit Court of the Second Judicid Didrict of Harrison County. Therefore,
Stack’s convictions for the murder of James Thomas and Larry Albert Chopones and the resulting
consscutive life imprisonment sentences are efirmed.
133. COUNT I: CONVICTION OF MURDER AND SENTENCE OFLIFE
IMPRISONMENT IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONS, AFFIRMED. COUNT Il: CONVICTION OF MURDER AND
SENTENCE OF LIFE IMPRISONMENT IN THE CUSTODY OF THE MISSISSIPPI
DEPARTMENT OF CORRECTIONS, AFFIRMED. SENTENCES SHALL RUN
CONSECUTIVELY.

PITTMAN, CJ., SMITH, P.J., WALLER, COBB AND EASLEY, JJ., CONCUR.

McRAE,P.J.,DISSENTSWITH SEPARATEWRITTEN OPINION. DIAZ AND GRAVES,
JJ., NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:
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134. Thisgpped presantsapearfect exampleof how an accused candl too easlly fdl through the cracks
of our judicid system. Despite the obvious neglect of Stack's case reflected in the record, the mgority
erroneoudy finds that defense counsd's June, 2001 Mation for aContinuance was a" defense srategy” to
gl the procesdingswithout judtified reesons. Thefactsdearly show that the mation for acontinuancewas
warranted since Stack's defense counsd had been gppointed to the case judt four to Sx weeks beforetrid
dong with 124 other cases. Smith and Dawson, Stack's counsdl, hed justified reasons for requesting the
continuance as neither had time to preparefor trid or execute the two-year-old order cdling for amentd
evauation of Stack by the State Hospitdl & Whitfield. This evauation was necessary for the preparation
of Stack'sdefense. For thisreason, | would reverse Stack's convictions and remand this casewith orders
to complete the mentd evauaion before procesding with anew trid.

135.  Asaprdiminary matter, thereissomedigoute among this Court concerning whether attorney Smith
was offiddly and unequivocaly gppointed to represent Stack on April 9, 2001, On that day, Smith
gppeared before Judge Smpson toinform him that Cax, an atorney who hed been gppointed by the CCD
to represent Stack, was no longer employed by the CCD and would no longer be handling Stack's case.
The mgority suggests that on this day, the Judge gppointed Smith to represent Stack. However, that
inference is not supported by the record. There is no transcript whereby the Court can fully determine
whether in fact Smith was gppointed as counsd.  The only information proven as fact in the record
regarding the reassgnment of counsd to Stack, showsthat it was nat until May 2001 that both Smithand
Dawson were gppointed as counsd. Sincethetrid began on June 14, 2001, it can only be deduced that
both Smith and Dawson hed four to Sx weeksto preparefor trid. Furthermore, a thesametimeof being
gppointed Stack's counsd, Dawson, who had never handled amurder case before, wasdso assigned 124

other casss.
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136.  Although the mgority finds the June, 2001, motion for a continuance to be a " defense Srategy,”
the record showsthet the motion was madein good faith and based upon ressonablegrounds. Atthetime
of the dleged murders, Stack wasresiding @ the V.A. Hospital undergoing mentd trestment. However,
these records have never been produced to the court. After hisarrest, Stack wias assigned four different
atorneys before proceeding to trid with the lagt two, Dawson and Smith. Stack'sfirgt gppointed counsd
was Hllis who did vary litleon hiscase. Stack's second gppointed counsd was Cox. In July of 1999,
Cox filed amation for amentd evauaion. On January 19, 2000, after ahearing, the dircuit judge issued
an order for menta evauation and trestment which ordered the trandfer of Stack to the State Hospitdl at
Whitfield. During thistime, the order wias never executed, and Cox continued to request medicd records
fromthe V.A. Hospita concerning Stack's mentd trestment & the time of the murders. After severd
delays, trid was st to begin on June 11, 2001. Cox eventudly left the CCD, and Dawson and Smithwere
gopointed Stack's case in May 2001, Dawson and Smith immediatdy filed a mation for a continuance
uponfinding that theVV.A. Hospitd records had never been produced and upon learning thet thetwo-year-
dd order for menta evauation had never been executed. Despite, their pless, the trid judge refused to
grant the mation. Dawson and Smith then supplemented the record to reflect that Dawson and Smith hed
not been assgned the case until Sx weeks before trid, Dawson had never tried a murder case, and
evidence had been presented showing that Stack had not only been amentd patient a the V.A. Hospitd
but dso at the Timberlavn and Green Oaksfadilitiesin Texas

187.  We have addressed the issue of lack of preparation for trid and a motion for continuance in

Barnesv. State, 249 So.2d 383 (Miss. 1971), where we Sated:

The gpplication for continuance upon theground that the ettorney for the defendant hasnot
hed areasonable time to prepare for trid is different from an gpplication for continuance
on the ground that there is an absent witness. . . . [A] moation for continuance upon the
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ground thet an attorney has not hed sufficient time to prepare for trid is subject to proof
and adso asto facts asthey may gppear from that which isknown to thetrid court. . . . It
is largdy within the sound judicd discretion of the trid judge as to whether or not the
defendant's attorney has hed ampletimeto prepare for trid; neverthdess wherethetrid

court reveds agatement of factsindicating alack of far trid, it becomesthe duty of this
Court to insure such trid by granting anew trid. Yates v. State, 251 Miss. 376, 169
S0.2d 792 (1964); 17 Am.J.2d Continuances 28, page 147 (1964). . . Section 26 of the
Condiitutionof Missssppi guarantesstoevery personafar andimpartid trid. Cruthirds
v. State, 190 Miss. 892, 2 S0.2d 145 (1941) A far and impatid trid includes a
reasonable opportunity to prepare for trid. 1d.. . . . Where the evidence is such as to
|eave congderable doubt as to whether or not the defendant obtained afar trid, we will

grant anew trid so that anew jury may pass upon the facts presented. (See Peterson

v. State, 242 S0.2d 420 (Miss. 1970); Cole v. State, 217 Miss. 779, 65 So.2d 262

(1953); Dickerson v. State, 54 S0.2d 925 (Miss. 1951); Conwayv. State, 177 Miss.

461, 171 So. 16 (1936); Taylor v. Sorshy, 1 Miss. 97 (1921)).

249 So.2d at 384-385. In Barnes, weconduded that anew trid should begranted snceit was goparent
fromthe record that the defense atorneys did not have afair opportunity to preparefor trid and thetrid
court denied his gpplication for acontinuance. 1d. at 383.

138.  Indenying the motion for continuance, the dircuit court found the defense atorneys had been on
notice that they needed to prepare for trid.  He further found that Stack's three letters to the court
demanding a speedy trid negated the nead for acontinuance. In an effort to obtain the continuance, Stack
waved his pro se damsfor a gpeedy trid.

139. Therecord dearly showsthat Smith and Dawson hed obtained Stack'sfile only Sx weeks before
trid dong with 124 other filesreguiring immediate attention. Smith and Dawson hed begun to prepare for
this case but were unable to adequatdy prepare due to their many other court dates. During and efter the
heering on the requested continuance, they raiterated to the judge thet they were not prepared to proceed
withtrid. They practicdly begged for acontinuance. Thedircuit court emphasized the prior continuances
initsfinding, but these continuances were granted long before Smith and Dawson became involved with
thisaction. The drcuit court'sopinion emphaszed that the three-year dday in prosecuting this case hed
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been "to the detriment of the sysem in generd, cartainly to the victims of the family, to the Sates aaility
to prosecute it, to the witnesses ahility to fairly and accurady remember the drcumatances, dl to the
detriment of baththe defendant and the Sateinthiscase” It istruethat the dday has affected many, but
the denid of the continuance greetly prejudiced Stack and his defense. Though the mgority findsthisto
be purdy speculation, thereis evidence that supports the condusion that Stack's atorneyswere unableto
put on a defense due to lack of preparation.

140. Dawson and Smith had nat even been able to reed through Stack'sfile. What makes this Court
think that they could have adequatdly provided adefenss? Applying our rulingin Barnes, it would bea
manifest injustice to dlow Stack's conviction to gand when his atorneys were not given a chance to put
on adefense.

1. In Green v. State, 631 So.2d 167 (Miss. 1994), we addressed the importance of a
comprehendve mentd evauaion to a complete defense. There, the defendant sought a psychologicd
evauation beforetriad assarting thet it was nesded to put on avaid defense asto hislack of mdice when
he assaulted the victim. 1d. a 172. We found thet Snce Green did not raise amental defense before or
during trid, he had no authority now to assart such adenid of right. 1d. However, we noted that "[i]f
Green had intended to use mental or emationd disturbance as a defense, areasonableinference could be
drawn that denid of a court-gppointed psychologist would effect a deprivaion of his rights to present
evidencein hisdefene” I d.

142.  Here, in denying the mation for continuance, the dircuit court found that Stack was "ludd” as
evidenced by his pro se motion for agpeedy trid. He dso found that if the Stack had wanted to proceed
with evidence regarding the ordered psychologica evauation, then the requisite medica records would
have been timdy gathered and the eva uation completed.
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143. Dawson and Smith were not negligent in the procurement of the medicd records Since being
assigned the case, they had made every atempt to obtain the records and schedule the mentd evduation.
Thementd evauation was essartid to their defense, and the judges denid of the continuance essantidly
denied Stack of hisdefense & trid.

144.  Themgority arguesthat thiswasa"defense drategy” and thet the defensefailed to offer concrete
proof thet the outcome of the trid would have beendifferent had moretimebeen granted. Thereisample
proof in the record to support a finding that the denid of the continuance caused actud prgudice to the
defense. Thedefensewasunableto present acomprenendve defense because they had notimeto prepare
and were denied the benefit of the much-needed mentd evauation.

145. Despite the mgority's contentions, the circuit court abused itsdiscretionin denying themotion for
acontinuance. For this resson, | would reverse Stack's convictions and remand this case with orders
indructing thetria court to execute the order for menta eva uation before procesding withanew trid. For

thisreason, | dissert.
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