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SMITH, PRESIDING JUSTICE, FOR THE COURT:
1.  Thisinterlocutory appeal arisesfromthe Circuit Court of Hinds County, wherethetrial
judge refused to grant the defendants’ motion for transfer of venue. We reverse and remand
this action for proceedings consistent with this opinion, finding that: (1) the discovery rule,

as applied to the one-year statute of limitations mandated by the Mississippi Tort Claims Act



(“MTCA”), does not apply to wrongful death actions, therefore, plaintiffs’ claims against the
University of Mississippi Medical Center, Dr. Mark Dabagia, and Dr. Avinash Gulanikar
(“UMMC Defendants’) were time barred and, as aresult, the UMMC defendants were not
proper parties to this lawsuit; (2) the trial judge abused his discretion in refusing the
defendants’ motion to transfer venue since there was no reasonable basis for the plaintiffs
claims against the UMM C defendants; (3) Wayne Genera Hospital (“WGH”) isacommunity
hospital for purposes of the MTCA and is therefore entitled to venue in Wayne County as a
matter of right; and (4) the issue of whether the plaintiffs claims against WGH should have
been dismissed is not properly before this Court.
FACTS

712. OnSeptember 22,1997, Wa LandraMesha Hayeswas admitted by Dr. Kelvin Sherman
to Wayne General Hospital (“WGH”) for twenty-four hour outpatient observation for
pneumonia. While at WGH, Wa Landra exhibited respiratory distress, facial edema, liver
enlargement, and signs of renal failure and wasthereafter transferred tothe UMMC. Thereis
agap in the record between September 23, 1997, and September 28, 1997. During thistime,
it is unknown where Wa Landrawas hospitalized and what procedures and medications were
given.

13. TheUMMC doctorsdetermined that Wa' Landrarequired aperitoneal dialysiscatheter.
Dr. Mark Dabagia ("Dr. Dabagia") performed the procedure. Wa Landras bowels were
perforated, and thisresulted in peritonitis. A seriousinfectionthen developedinWa' Landra’'s
blood stream. She was later transferred to Arkansas Children's Hospital in Little Rock,

Arkansas.



4. WaLandradied on October 13, 1997. Her death certificate lists cardiomyopathy,
congestive heart failure, and sepsis asthe causes of death. The plaintiffs contend that UMMC
and its treating physicians contributed to Wa Landra’ s death.

5. Inthe fal of 1999, Wanda Ann Hayes met a former employee of WGH, Venus
McDougle. Venus was a nurse at WGH during the time that Wa Landra was treated there.
During this chance meeting, Venus alleged that she witnessed negligent care of Wa' Landraat
WGH. Thus, the plaintiffs contacted an attorney and proceeded with aclaim. On December
21,1999, some 2 years and 2 months after Wa’ Landra's death, plaintiffs submitted Notice of
Claimletters, asrequired by the MTCA. On March 27, 2000, the Plaintiffs filed acomplaint
inthe Circuit Court of the First Judicial District of Hinds County, Mississippi. Thecomplaint
listed the following as defendants: WGH, the UMM C Defendants, Dr. Kelvin Sherman, Dr.
William Powell, Dr. Cirila Reyes, and John Doe Persons and Entities. WHG, Dr. Sherman,
Dr. Powell, and Dr. Reyesare dl residents of Wayne County. The UMMC Defendantsareall
residents of Hinds County.

6. The UMMC Defendants filed a motion for summary judgment claiming lapse of the
applicable statute of limitations under the MTCA, denia of negligence, individual immunity,
andimproper noticeunder theMTCA. Both Dr. Dabagiaand Dr. Gulanikar submitted affidavits
in support of the motion.

7.  Inresponsetothedefendants motionfor summary judgment, theplaintiffs asserted that
they properly complied withthe MTCA. The Plaintiffs submitted an affidavit of Dr. John A.
Tilelli. After areview of themedical records, Dr. Tilelli concluded that WGH, Dr. Sherman,

Dr. Reyes, and Dr. Powell had been negligent intheir care of Wa Landra. However, Dr. Tilelli



made no mention of the UMM C Defendantsin hisaffidavit. Theplaintiffsal so responded with
an affidavit of NetraMcElroy, a certified nurse practitioner.
18.  Theplaintiffssubsequently agreed to dismissthe UMM C Defendantsfrom thisaction.
As aresult, thetrial enteredan Agreed Order of Dismissal Without PrejudiceastotheUMMC
Defendants. After the dismissal, WGH, joined by Dr. Sherman and Dr. Powell, moved to
transfer venue. Thetrial court denied the motion.
19.  OnFebruary 22, 2001, the defendants, WGH, Dr. Reyes, Dr. Sherman, and Dr. Powell,
filed a Petition for Interlocutory Appeal which we granted. See M.RA.P.5
DISCUSSION
l. THE UNIVERSITY OF MISSISSIPPI MEDICAL CENTER, DR.

MARK DABAGIA, AND DR. AVINASH GULANIKAR WERE

NEVER PROPER PARTIES TO THIS LAWSUIT SINCE ANY

CLAIMSAGAINST THEM WERE BARRED BY THE ONE YEAR

STATUTE OF LIMITATIONS PROVIDED BY MISS. CODE ANN.

§ 11-46-11(3).
110. This Court appliesthe de novo standard of review when deciding issues of law. ABC
Mfg. Corp. v. Doyle, 749 So. 2d 43, 45 (Miss. 1999). The “application of a statute of
limitations is a question of law.” Sarris v. Smith, 782 So. 2d 721, 723 (Miss. 2001).
Therefore, the de novo standard applies to our review of WGH’ sfirst assignment of error.
111. Defendants WGH, Dr. Sherman, Dr. Powell, and Dr. Reyes argue that venue in Hinds
County was never proper since all claims against the UMM C Defendants were barred by the
one year statute of limitations provided for in the MTCA. Additionaly, they assert that the

discovery ruleis not applicable because there was no latent injury and the Plaintiffs were not

reasonably diligent in attempting to investigate the cause of Wa' Landra's death.



112. Plaintiffs,Wa Landra sheirs, arguethat venuein Hinds County wasaways proper since
the discovery rule was applicable to all claims against the UMMC Defendants, tolling the
statute of limitations until the plaintiffs discovered the alleged negligence and omissionsin
thefall of 1999. Furthermore,they arguethat the discovery rule appliesinthiscasesincethe
actsor omissionscausing theinjuriesresultingin Wa Landra’ sdeath werelatent and could not
have been discovered.

113. TheMississippi Tort ClaimsAct (“MTCA”) setsout certainrequirementsthat aplaintiff
must satisfy in bringing aclaim against agovernment entity or itssubdivisions. At least ninety
days before filing suit, a plaintiff must file anotice of claim with the chief executive officer
of thegovernment entity. Miss. CodeAnn. §11-46-11(1) (Rev. 2002). Inaddition, theMTCA
provides a one-year statute of limitations that begins to run from the date of the “tortious,
wrongful or otherwise actionable conduct on which theliability phase of the action isbased.”

Id. § 11-46-11(3).

114. ThisCourt has held that a discovery rule applies to the one-year statute of limitations
mandated by the MTCA. Mooreex. rel. Moorev. Mem'| Hosp. of Gulfport, 825 So. 2d 658,

667 (Miss. 2002) (citing Barnes v. Singing River Hosp. Sys., 733 So. 2d 199, 204 (Miss.

1999)). The discovery rule will toll the statute of limitations “until a plaintiff ‘should have

reasonably known of some negligent conduct, evenif the plaintiff doesnot know with absolute
certainty that the conduct was legally negligent.”” Id. (quoting Sarrisv. Smith, 782 So.2d at

725). Stated differently, “‘the operative time [for the running of the statute of limitations] is
whenthe patient can reasonably be held to have knowledge of theinjury itself, the cause of the

injury, and the causative relationship between the injury and the conduct of the medical



practitioner.”” | d. (quoting Smithv. Sanders, 485 So.2d 1051, 1052 (Miss. 1986)). However,
we have also held that “[t]he discovery rule appliestolatent injuriesand by itsdefinition, can
have no effect withregardto injurieswhich arenot latent.” Chamberlin v. City of Hernando,
716 So. 2d 596, 606 (Miss. 1998) (emphasisin original). Moreover, we have expressly stated
that “an action for the death of aperson accrueson thedate of the person’ sdeath.” 1d. (quoting
Sweeney v. Preston, 642 So. 2d 332 (Miss. 1994)).

115. InGentryv. Wallace, 606 So. 2d 1117 (Miss. 1992), this Court decided acase where
the alleged negligence which caused the death was learned of before the death actually
occurred. 1d. Ininterpreting a different statute of limitations than the one included in the
MTCA, the Court stated, “[t]he most basic fact awrongful death plaintiff must know in order
to be aware that heisentitled to ‘bring an action’ isthat a death has occurred.” Gentry, 606
So. 2d at 1122. The Court held the statute of limitations begins running onthe date of death,
not on the date of discovery of the alleged misconduct. 1d. Thisrationaleis followed in
Sweeney. “[W]e rgected the notion that a wrongful death claim accrued when the negligent
act was discovered ... Rather, wefound that the statute of limitationsistriggered by death[.]”
Sweeney, 642 So. 2d at 335.

116. Defendantsargue that death isnot alatent injury; and therefore, the requisite statutory
period began on the date of Wa Landra's death and the commencement of any actions against
them istime-barred. We agree. Clearly, death isnot alatent injury; it is not awound which
cannot be discovered using reasonable care for months or years. It islamentably obvious to

the survivorsat thetimeit occurs. Theintent of thisruleisto allow apotential plaintiff time



to recognizethefact that he or she hasbeeninjured. Wa' Landra sdeath wasan obviousinjury;

it was not the undiscoverabl e damagetherul e seeksto prevent. Assuch, anactionfor wrongful

death should not be given the benefit of the discovery rule.

117. To claim benefit of the discovery rule, a plaintiff must be reasonably diligent in
investigating the circumstances surrounding the injury. “The focus is on the time that the
patient discovers, or should have discovered by the exercise of reasonable diligence, that he
probably has an actionable injury.” Smith v. Sanders, 485 So. 2d at 1052. There is no
indicationthat the plaintiff’ stook any investigative action whatsoever. Indeed, the plaintiff’s
realization that there may have been an actionable injury was the result of a chance meeting.
The intent of the discovery rule is to protect potential plaintiffs who cannot, through
reasonabl e diligence, discover injuriesdone to them. Inthiscase, theinjury, death, isall too
apparent, and there is no indication the plaintiffs used reasonabl e diligence to investigate the
injury. Also, given that the death certificate included sepsis as one of the causes of death, it
should have been apparent to the plaintiffs that more investigation was needed. Additionally,
Wa Landra was hospitalized at Arkansas Children’s Hospital subsequent to the bowel

perforation which allegedly occurred at the University of Mississippi Medical Center; this
should have alerted her survivors of possible problemswith her medical treatment.

118. Becausedeathisnot alatent injury, the plaintiffsin this case may not benefit from the
protections afforded by the discovery rule as applied to the MTCA one-year statute of
limitations. Theplaintiffsfiledtheir action against the UMM C defendants after the expiration
of theMTCA statuteof limitations. Thus, theplaintiffs’ action against the UMM C Defendants

was time barred, and the UMM C Defendants were never proper partiesto this action.



. VENUE CANNOT REMAIN IN HINDS COUNTY SINCE THE
PLAINTIFFSONLY JOINED THEUNIVERSITY OF MISSI SSIPPI
MEDICAL CENTER, DR. MARK DABAGIA, AND DR. AVINASH
GULANIKAR FORTHE PURPOSE OF FIXING VENUEINHINDS
COUNTY.
119. The defendants argue that this action should not have remained in Hinds County after
the dismissal of the UMMC Defendants. First, the defendants contend that the plaintiffs had
no reasonable claim of liability against the UMMC Defendants. Moreover, the Defendants
argue the UMM C Defendants were joined for no other purpose but to fix venue of thisaction
in Hinds County.
120. Paintiffsarguethat at thetime of filing they asserted valid claims against the UMMC
Defendants and at all times believed they had a good faith claim against these defendants.
Plaintiffs further argue that venue is determined at the time of filing, therefore venue was
proper in Hinds County at the time of filing and is till proper even after the claims against
these defendants were dismissed. Additionally, they argue that the voluntary dismissal does
not change the rule that venue is determined at time of filing.
721. Inreviewing atrid court’sruling on a motion to change venue, this Court applies the
abuse of discretion standard. Guicev. Miss. LifeIns.Co., 836 So. 2d 756, 758 (Miss. 2003).
A tria judge's ruling on such an application “will not be disturbed on appeal unlessit clearly

appearsthat there has been an abuse of sdiscretion or that the discretion hasnot beenjustly and
properly exercised under the circumstances of the case.” |d.

7122. Rule 82(b) of the Mississippi Rules of Civil Procedure provides that “[e]xcept as
provided by this rule, venue of all actions shall be as provided by statute.” Miss. Code Ann.

§11-11-3(1) providesthat “[c]ivil actions of which the circuit court hasoriginal jurisdiction



shall be commenced in the county in which the defendant or any of them may be found or in
the county where the cause of action may occur or accrue.” Moreover, “proper venue is
determinedat thetimethelawsuitisoriginally filed, and subsequent dismissal of the defendant
upon whom venue is based does not destroy proper venue.” Estate of Jonesv. Quinn, 716
S0.2d 624, 628 (Miss. 1998) (citing Blackledge v. Scott, 530 So.2d 1363, 1365 (Miss.
1988)).

123. InEstate of Jones, we concluded that “[i]n suitsinvolving multiple defendants, where
venue is good as to one defendant, it is good as to all defendants. This is true where the
defendant upon whom venue is based is subsequently dismissed from the suit.” Estate of
Jones, 716 So.2d at 627. Moreover, in such cases, “venue as to the remaining defendants
continues despite the fact that venue would have been improper, if the original action had
named them only.” Id. However, we have aso held:

Where an action is properly brought in a county in which one of the defendants
resides, it may be retained notwithstanding thereis adismissal of the resident
defendant, provided thefollowing exists—[1] theactionwasbeguningoodfaith
in the bona fide belief that plaintiff had a cause of action against the resident
defendant; [2] thejoinder of thelocal defendant wasnot fraudulent or frivolous,
withtheintention of depriving the non-resident defendant of hisright to be sued
in his own county; [3] and there was a reasonable claim of liability asserted
against the resident defendant.

Estate of Jones, 716 So.2d at 627 (citing New Biloxi Hosp., Inc. v. Frazier, 245 Miss. 185,
146 So.2d 882, 885 (1962)). When determining whether fraud wasinvolved in thejoining of
defendants“the proper question isnot whether the plaintiff's attorney intended to fraudulently
establish venue, but whether the facts support inclusion of the defendant upon whom venueis

based.” Estate of Jones, 716 So.2d at 628 (citing Jefferson v. Magee, 205 So.2d 281, 283



(Miss. 1967)). The defendants argue that the plaintiffs had no reasonable claim of liability
against the UMM C Defendants and thereforefail to satisfy thethird prong of theFrazier test.
We agree.
24. This Court has held:

[I]n order to prevail in amedical malpractice action, a plaintiff must establish,

by expert testimony, the standard of acceptable professional practice; that the

defendant physician deviated from that standard; and that the deviation from the

standard of acceptable professional practice was the proximate cause of the

injury of which plaintiff complains.
Brown v. Baptist Mem’'| Hosp. DeSoto, Inc., 806 So. 2d 1131, 1134 (Miss. 2002) (citing
Phillips ex rel. Phillips v. Hull, 516 So. 2d 488, 491 (Miss. 1987)). See also Palmer v.
Biloxi Reg'| Med. Ctr., Inc., 564 So. 2d 1346, 1355 (Miss. 1990).
125. Here, in response to the UMMC Defendants' motion for summary judgment, the
Paintiffs responded with two affidavits. The first witness, Netra McElroy, was at thetime a
certified Family Nurse Practitioner and Clinical Nurse Specialist. We have held that anurse
is not qualified to testify as to the causal nexus between death and an alleged deviation from
the standard of care. Richardson v. Methodist Hosp. of Hattiesburg, Inc., 807 So. 2d 1244,
1247-48 (Miss. 2002). Moreover, the plaintiffs second witness, Dr. John Tilelli, made no
mention of the UMM C Defendants or their alleged negligence in his affidavit.
126. Instead of moving forward, the plaintiffs voluntarily dismissed their claimsagainst the
UMMC Defendants. The logical inference is that the plaintiffs’ claims against the UMMC
Defendantswerenot capabl e of withstanding amotionfor summary judgment. If theplaintiffs
claims could not survive amotion for summary judgment, asis obviously the case here, then

they clearly failed to assert a reasonable claim of liability against the UMMC Defendants.

10



Thus, the plaintiffs failed to satisfy the third prong of the Frazier test. The trial judge
thereforeclearly erredin concluding that venuewas proper in Hinds County after thevoluntary
dismissal of the UMMC Defendants. Furthermore, it is clear that the trial judge abused his
discretion in refusing the defendants’ application for a change of venue.
.  WAYNE GENERAL HOSPITAL ISA"COMMUNITY HOSPITAL

" UNDER THE MISSISSIPPI TORT CLAIMSACT ENTITLINGIT

TO EXCLUSVE VENUE IN WAYNE COUNTY.
927. The defendants argue that under Miss. Code Ann. 8§ 41-13-10, WGH is a‘community
hospital” as defined inthe MTCA. Hospitals and physicians protected by the MTCA enjoy
their own uniquevenue statute provided forinMiss. Code Ann. 8 11-46-13(2). Thedefendants
argue that under Miss. Code 8§ 11-46-13(2) the only proper venue is Wayne County,
Mississippi.
128. Plaintiffsargue that Miss. Code Ann. 8§ 11-46-13(2) does not preclude other venues.
They argue that the statute does not provide for only one venue; therefore, venue may be
determined by Miss. Code Ann. § 11-11-3(1).

129. TheMTCA providestheexclusiveremedy for suitsand claimsasserted against the state

and its political and corporate subdivisions. Miss. Code § 11-46-1(g) defines the term
“governmental entity” to include “state and political subdivisions as herein defined.” For
purposes of the MTCA,

“Political subdivison” means any body politic or body corporate other thanthe
state responsible for governmental activities only in geographic areas smaller
than that of the state, including, but not limited to, any county, municipality,
school district, community hospital as defined in Section 41-13-10,
Mississippi Code of 1972, airport authority or other instrumentality thereof,
whether or not such body or instrumentality thereof has the authority to levy
taxes or to sue or be sued in its own name.

11



Miss. Code Ann. 8 11-46-1(i) (2002) (emphasisadded). AccordingtoMiss. Code Ann. 841-
13-10(c) (2001),
“Community hospital” shall mean any hospital, nursing home and/or related
health facilities or programs, including without limitation, ambulatory surgical
facilities,intermediatecarefacilities, after-hoursclinics, homehealth agencies
andrehabilitation facilities, established and acquired by boards of trusteesor by

one or more owners which is governed, operated and maintained by a board of
trustees.

Miss. CodeAnn. 811-46-7(1) providestheexclusiveremedy “against thegovernmental entity
or its employees or the estate of the employee for the act or omission which gaveriseto the
claimor suit.” Furthermore, “any claim made or suit filed against agovernmental entity or its
employee to recover damages for any injury . . . shall be brought only under the provisions of
this chapter; notwithstanding the provisions of any other law to the contrary.” Id. The MTCA
venue statute reads as follows:

Thevenuefor any suit filed under the provisions of thischapter against the state

or its employees shall be in the county in which the act, omission or event on

which the liability phase of the action is based, occurred or took place. The

venue for al other suitsfiled under the provisions of thischapter shall beinthe

county or judicial district thereof inwhichtheprincipal officesof thegoverning

body of the political subdivision are located. The venue specified in this

subsection shall control in al actions filed against governmental entities,

notwithstanding that other defendants which are not governmental entities may

be joined in the suit, and notwithstanding the provisions of any other venue

statute that otherwise would apply.

Miss. Code Ann. 8 11-46-13(2). The second sentence of this statute “controls only in “all
other suits filed under the provisions of this chapter,” meaning all suits other than those filed
against state employees.” Estate of Jones, 716 So. 2d at 628.

130. ThisCourt has held that where a plaintiff sues a county, the only proper venue is that

county:

12



Thereis sound reason for requiring a county to be sued in the county, or in the

court which sits at the county site and hasjurisdiction of the suit. A county can

only act through it's officers, and these officers are charged with various duties

for the public welfare. In defending suits against counties, the officers might

be taken out of the county or called away from their public dutiesand the public

interests would suffer in many cases by reason of their absence from the duties

while attending court in other placesthan at the county site. The records might

often have to be carried away from the county site, if such suits were

maintained, to the place where the suit was tried and would endanger the safety

of the said records and discommode the safety of the said records and

discommaode the public who might desireto resort to the recordsfor any lawful

purpose for which they are made and used.
Boston v. Hartford Acc. & Indem. Co., 822 So. 2d 239, 24 (Miss. 2002) (quoting City of
Jackson v. Wallace, 189 Miss. 252, 196 So. 223, 224-25 (1940)).
131. Here, itisclear that venue was proper only in Wayne County. First, WGH is, asthe
plaintiffs put it, “a creature of the state of Mississippi.” According to WGH, it is“ahospital
institution owned and operated by Wayne County and its Board of Supervisors and thusis a
political subdivision of the state of Mississippi.” Thus, there is no dispute that the MTCA
appliesto WGH. Inaddition, the plaintiffsdo not dispute that WGH isa“community hospital”
for purposes of the MTCA.
132. TheMTCA isclear onthispoint: whereaplaintiff filessuit against an M TCA -protected
public entity other than the state of Mississippi or its employees, venueis proper only in the
“county or judicial district thereof in which the principal offices of the governing body of the
political subdivisionarelocated.” Aswe concluded in Estate of Jones, this portion of Miss.
Code Ann. 811-46-13(2) refersto all suitsother thanthosefiled against state employees. The
plaintiffs do not allege that WGH is a state employee, and the record shows that WGH is a

political subdivision of Wayne County, Mississippi. Thus, the second sentence of Miss. Code

13



Ann. 8 11-46-13(2) appliesto this case. Having determined that Hinds County was never a
proper venue for this action, we conclude that the only proper venuefor the plaintiffs’ action
against WGH is Wayne County, Mississippi.
IV. THE PLAINTIFFS CLAIMS AGAINST WAYNE GENERAL
HOSPITAL SHOULDHAVEBEENDISMISSED BY THECIRCUIT
COURT JUDGE SINCE NO NOTICE OF CLAIM WASTIMELY
FILED AND ANY CLAIMS ARE BARRED BY THE ONE YEAR
STATUTE OF LIMITATIONSUNDER MISS. CODE 8§ 11-46-11(3).
133. Defendantsargue that the circuit court judge erred in refusing to grant their motion to
dismiss. According to the defendants, the plaintiffsfailed to timely submit aNotice of Claim
under Miss. Code 8 11-46-11(1). They further arguethat under Miss. Code § 11-46-11(3) the
Notice of Claim and any cause of action must be commenced within one year after the date of
the alleged acts of negligence or omissions.
1134. Plaintiffs argue that the circuit court judge did not err in his refusal to grant the
defendants’ motion to dismiss. They argue that the defendantsfailed to raisethisargument in
their Petitionfor Interlocutory Appeal and aretherefore precluded from raising theissue now.
Furthermore, plaintiffs argue that the statute of limitations provided for in Miss. Code 8§ 11-
46-11(3) issubject to the discovery rule, therefore the statute of limitations on their action
did not begin until the fall of 1999. Moreover, plaintiffs argue that the trial judge reserved
ruling on the motion - that is, the trial judge did not rule on the motion.
135. Thedefendantsacknowledgethat they failed to raisethisissue on appeal. However they
cite Tinnon v. Martin, 716 So.2d 604, 613 (Miss. 1998), where the Court addressed a

defendant’ s constitutional argument that was not raised on appeal in order to promotejudicial

economy in the courts. They argue that in the interest of judicial economy this Court should

14



consider thisissue on appeal. However, it is clear that thisissue is not properly before the
Court. Under our Rules of Appellate Procedure, a party requesting permission to take
interlocutory appeal must submit a petition which

shall contain a statement of the facts necessary to an understanding of the

guestion of law determined by the order of the trial court; a statement of the

guestion itself; and a statement of the reasons why the certification required

by Rule 5(a) properly was made or should have been made.
M.R.A.P. 5(b) (emphasis added). The defendants concede that they did not include this
assignment of error intheir Petition for Interlocutory Appeal. We aretherefore procedurally
barred from deciding thisissue.

CONCLUSION

136. Weconcludethat thelearnedtrial judgeabused hisdiscretionindenyingthedefendants
motion to transfer venue. First, the discovery rule, as applied to the MTCA one-year statute
of limitations, isinapplicable to wrongful death cases since deathisnot alatent injury. Asa
result, the plaintiffs' claims against the University of Mississippi Medical Center, Dr. Mark
Dabagia, and Dr. Avinash Gulanikar (“UMMC Defendants’) were time-barred. Thus, the
UMMC Defendants were never proper parties to this lawsuit. Second, venue is improper in
Hinds County asto the remaining defendantsbecausethe plaintiffsfailed to assert areasonable
claimof liability against the UMM C Defendants; therefore, pursuant to Frazier, venueisnot
proper in Hinds County asto the remaining defendants since the resident UMM C Defendants
have been dismissed. Third, Wayne General Hospital isacommunity hospital for purposes of

the MTCA and istherefore entitled to venuein the county in which the principal officesof its

governing body arelocated, i.e., Wayne County. Finally, wedeclineto passonwhether WGH’ s

15



motion for dismissal should have been granted since that issue is not properly before this
Court. Therefore, wereversethetrial court’ sorder denying thedefendants’ motiontotransfer
venue, and we remand this case to the trial court with directions that it promptly transfer the
venue of this caseto the Circuit Court of Wayne County for further proceedings consistent
with this opinion.

137. REVERSED AND REMANDED.

WALLER, COBB AND CARLSON, JJ., CONCUR. PITTMAN, C.J., CONCURS
INRESULT ONLY. McRAE, P.J.,DISSENTSWITH SEPARATE WRITTEN OPINION
JOINED BY EASLEY, J. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:

1138. The majority erroneously finds that the claims asserted by the plaintiffs are barred by
the applicable statute of limitations. Under the discovery rule, the claims against the
University of Mississippi Medical Center, Dr. Mark Dabagia, and Dr. Avinash Gulanikar were
not barred by the one-year statute of limitations. The statute did not begin to run until thefall
of 1999 when Wanda Ann Hayes became aware of the negligence that caused the death of
Walanda Mesha Hayes. As to the issue of venue, it is a well-settled rule that venue is
established at the time of thefiling of thelawsuit and subsequent dismissal of defendants does
not affect venue if "the action was begun in good faith in the bonafide belief that plaintiff had
acause of action against the resident defendant; the joinder of the local defendant was not
fraudulent or frivolous, with theintention of depriving the non-resident defendant of hisright
to be suedin hisown county; and there was areasonable claim of liability asserted against the

resident defendant.” Estate of Jonesv. Quinn, 716 So.2d 624, 627-28 (Miss. 1998) (citing

16



New Biloxi Hosp., Inc. v. Frazier, 245 Miss. 185, 146 So.2d 882, 885 (1962)). See also
Dukesv. Sanders, 239 Miss. 543, 125 So0.2d 294 (1960); Formanv. Mississippi Publishers
Corp., 195 Miss. 90, 14 So.2d 344 (1943); Howard v. Ware, 192 Miss. 36, 3 So.2d 830
(1941); Readv. Renaud, 14 Miss. (6 Smedes& M.) 79 (1846)). For thesereasons, | dissent

since the order of thetrial court denying the defendants request for dismissal and change of
venue should be affirmed.

1139. In order to clarify the history which supports a finding that the discovery rule is
applicabletothe Plaintiff'sclaims, it isfirst necessary to provide ashort recital of those facts
which turn upon thisissue.

(1)  On September 22, 1997, WalLandra Mesha Hayes ("Walandra') was
admitted by Dr. Kelvin Sherman ("Dr. Sherman") to Wayne General
Hospital ("WGH") for twenty-four hour outpatient observation for
pneumonia. WalL andra's condition quickly worsened. Whilein WGH,
WalL andrawas given high doses of KCL (Potassium Chloride, whichis
adiuretic that promotes the formation of urine by the kidney), without
blood work.

(2)  OnSeptember 28,1997, WaL andraexhibited respiratory distress, facia
edema, liver enlargement, and signs of renal failure and was thereafter
transferredto the University of Mississippi Medical Center ("UMMC").
WGH had documented the need for WalL andra's transfer days before
they actually instituted the transfer.

(3) Thereisagapintherecord between September 23, 1999 and September
28, 1999. During this time, it is unknown where Walandra was
hospitalized and what procedures and medications were given.
Appellant's Brief claims Wa' Landra was transferred to UMMC on
September 24, 1997.

(4) On September 29, 1999, UMMC physicians elected toinstall a
peritoneal dialysis catheter in WalLandra. Dr. Mark Dabagia ("Dr.
Dabagia")performed the procedure which took two insertions. No
consent wasgivento Dr. Dabagiato performthe procedure. Wal andra's

17



(5)

(6)

(7)

(8)

(9)

(10)

(11)

bowel sbecame perforated which resulted in peritonitiscausing aserious
infection in her blood stream.

Wal andrawaslater transferred to Arkansas Children'sHospital in Little
Rock, Arkansas. There are no medical records in the record for this
time.

WalLandraMeshadied asaresult of cardiomyopathy, congestive heart
failure, and sepsis.

In the fall of 1999, Wanda Ann Hayes ("Wanda Ann™), one of the Heirs,
became aware of the negligent acts and omissions after an encounter
withVenusMcDougle ("Venus') inalocal grocery store. At thetime of
Wal andras stay in WGH, Venus was anurse at WGH.

WalLandra's heirs then consulted an attorney.

Two years and two months after her death, Wanda Ann Hayes and
Latarius Hayes served a Notice of Claim under the Mississippi Tort
Claims Act upon the administrator of Wayne General Hospital and the
Vice Chancellor of Health Affairs at the University of Mississippi
Medical Center.

Thereafter, the plaintiffsfiled acomplaint in the Circuit Court of Hinds
County, Mississippi, First Judicial District, naming Wayne General
Hospital; University of Mississippi Medical Center; Dr. Kelvin Sherman;
Dr.William Powell; Dr. CirilaReyes, Dr. Mark Dabagia, and Dr. Avinash
Gulanikar. Affidavits were submitted by Netra McElroy ("Netra'), a
NursePractitioner and Clinical Nurse Specidist, Venus, and WandaAnn.

In her affidavit, Netra stated that particular acts and omissions
(deviations from the standard of care) of UMMC, Dr.Gulanikar, and Dr.
Dabagiacaused and/or contributed to the death of Wa Landra. InVenus
affidavit, she detailed her observations of negligent care and set out the
story of how WandaAnn cameto discover the negligence and omissions
through a conversation with her in the grocery store. Wanda Ann's
affidavit described the encounter with Venus and how she came to
discover the negligence and omissionsthat contributed to her daughter's
death.

The Plaintiffsvoluntarily dismissed all claims against the Hinds County

defendantswhichincluded University of Mississippi Medical Center, Dr.
Mark Dabagia, and Dr. Avinash Gulanikar.
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(12) The remaining Defendants filed Motions to Dismiss and/or Summary
Judgment and aMotion to Transfer Venue.

(13) Inresponding to these Motions, the Plaintiffs submitted the affidavit of
Dr.JohnA. Tileli ("Dr. Tilelli") who after reviewing themedical records
rendered an opinion finding WGH, Dr. Sherman, Dr. Reyes, and Dr.
Powell had been negligent in their care of Wal andra.

(14) Ultimately, the Circuit judge denied the Defendant'sM otionsto Dismiss
and/or Summary Judgment and the Motions to Transfer Venue.

140. Based upon these facts and the applicable law, the circuit court's order denying the
defendants motion to dismiss and/or summary judgment and motion to transfer venue
should be affirmed.
l. THE UNIVERSITY OF MISSISSIPPI MEDICAL CENTER, DR. MARK
DABAGIA, AND DR. AVINASH GULANIKAR WERE NEVER
PROPER PARTIES TO THIS LAWSUIT SINCE ANY CLAIMS
AGAINST THEM WERE BARRED BY THEONE YEAR STATUTE OF
LIMITATIONS PROVIDED BY MISS. CODE § 11-46-11(3).
141. The majority erroneously finds that the claims asserted against the defendants were
barred by the one-year statute of limitations provided in the MTCA.
142. Title 11, Chapter 46, commonly referred to as the MTCA, contains the requisite
requirementsand statute of limitations periodsfor claimsbrought against agovernment entity
and its subdivisions. Miss. Code Ann. § 11-46-11(1) sets out the Notice of Claim
requirements which includesthefiling of anotice of claim with the chief executive officer of
the government entity 90 days before the filing of aforma complaint bringing suit. Miss.
Code 8§ 11-46-11(3) provides a one-year statute of limitations running from the date of the

"tortious, wrongful or otherwise actionable conduct on which the liability phase of the action

IS based."
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143. Thereisno disputethat plaintiffsfiled aNoticeof Claim viacertified mail ontheVice
Chancellor of Health Affairsat UMMC. " '[C]hief executive officer of the governmental
entity," with whom notice of claim must be filed, may be read to include any of thefollowing:
president of the board, chairman of the board, any board member, or such other person
employed in an executive capacity by aboard of commission who can be reasonably expected
to notify the governmental entity of its potential liability." Reevesex rel. Rousev. Randall,
729 S0.2d 1237, 1240 (Miss. 1998). Certainly aVice Chancellor of Health Affairs meets
thisrequirement. The Noticeis marked received on December 27, 1999, and indicates that
the applicable date of discovery of the aleged malpractice was December 17, 1999. The
notice complies with the requisite requirements of Miss. Code Ann. § 11-46-11(1).

744. Itistruethat the applicable statute of limitations is the one-year statutory period set
out in Miss. Code Ann. 8§ 11-46-11(3). However, this statutory period is subject to the
Discovery Rule. In Barnesv. Singing River Hosp. Systems, 733 So.2d 199, 205 (Miss.
1999), this Court established that the discovery rule applies to the statute of limitations
governing actions involving latent injuries against state agencies. See also Henderson v. Un-
Named Emergency Room, Madison County, 758 So.2d 422, 427 (Miss. 2000) (holding
discovery rule tolled the statute of limitations where the plaintiff was unaware of eyeinjuries
caused by physicians medical negligence until three years after the negligent acts); Pickens
v. Donaldson, 748 So.2d 684, 690 (Miss. 1999) (holding discovery rule tolled the statute of
limitations sincethe plaintiff had no way of knowing that physician's negligence caused injury
until medical records were reviewed by amedical expert); Robinson v. Singing River Hosp.

Sys., 732 So0.2d 204, 207 (Miss. 1999) (holding that the discovery rule was inapplicableto a
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non-latent injury were defendant received second degree burnsfrom hot packsduring physical
therapy); Chamberlin v. City of Hernando, 716 So.2d 596, 601 (Miss. 1998) (holding that
discovery ruleinapplicableto non-latent injury of death where EMT ordered the cease of CPR
onindividua)). Essentialy, the discovery rule means "the operative time iswhen the patient
can reasonably be held to have knowledge of the injury itself, the cause of theinjury, and the
causative relationship between theinjury and the conduct of the medical practitioner.” Sarris
v. Smith, 782 So.2d 721, 723 (Miss. 2001) (quoting Smithv. Sanders, 485 So.2d 1051, 1052
(Miss. 1986)). Seealso United Statesv. Kubrick, 444 U.S. 111, 119, 100 S.Ct. 352, 62 L.
Ed. 259 (1979) (interpreting the Federal Tort Claims Act to focus not upon when the plaintiff
actually discovered that legally he had a cause of action, but upon when he discovered, or
should have discovered, that he had aninjury and the cause of such injury giving him sufficient
knowledge to inquire as to whether he ha a cause of action); Battle v. Mem'l Hosp. at
Gulfport, 228 F.3d 544, 556 (5th Cir. 2000) (holding under the Mississippi Tort ClaimsAct,
the discovery rule appliestolatent injuriesand providesthat the oneyear statute of limitations
on atort claim begins when the party is aware of the injury and that an act or omission of the
negligent party caused theinjury)); Waitsv. United States, 611 F.2d 550, 552 (5th Cir. 1980)
(holding that under the Federal Tort Claims Act it is not enough that the claimant be aware of
hisinjuriesif heisunawareof the act or omissionthat causedtheinjuries); Kilgorev. Barnes,
508 S0.2d 1042, 1043 (Miss. 1987) (hol ding statute of limitationsdid not bar mal practicesuit
over surgical needle left in lining of plaintiff's heart in 1974 but not discovered by plaintiff

until 1982); Sweeney v. Preston, 642 So.2d 332, 334 (Miss. 1994) (holding discovery rule
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inapplicablewhereinfantsdeath wasknown to be caused by physician'sfailureto diagnosisRH
factor during mother's pregnancy); Barnes, 733 So.2d at 205 (holding that the statute of
limitations against a state hospital did not begin to run until the patient's medical expert
notified patient's attorney of possible negligence, although patient may have been aware of
injuries before the one year time limit was up, as she could not reasonably have known that
hospital was responsible for those injuries until that date).

145. "[K]nowledge that there exists a causal relationship between the negligent act and the
injury or disease complained of is essential because it is well established that prescription
does not run against one who has neither actual nor constructive notice of facts that would
entitle himto bring an action'" Barnes, 733 So.2d at 204 (citing Sweeney, 642 So.2d at 334)
(quoting Williams v. Kilgore, 618 So.2d 51, 55 (Miss. 1993)). See also Ayo v. Johns-
Mansville SalesCorp., 771 F.2d 902, 907 (5th Cir. 1985) (holding discovery ruleinapplicable
where Louisiana's legislature had enacted a specific statute of limitations for all absbestos
clams). "[W]herethe patient isaware of hisinjury prior to the [expiration of the limitations
period], but does not discover and could not have discovered with reasonable diligence the act
or omission which caused the injury and in such cases the action does not accrue until the
latter discovery is made." Barnes, 733 So.2d at 206 (citing Smith, 485 So.2d at 1052-53).
See also Henderson, 758 So.2d at 427 (holding discovery rule applied where plaintiff was
aware of his blindness, the injury, but was unaware that physicians negligence had caused the
injury); Pickens, 748 So.2d at 690 (holding that plaintiff was aware of injuries but could not

be aware of the cause of such injuries until medical records were reviewed by an expert)).
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146. The majority erroneously holds that death is not a latent injury and therefore the
requisite statutory period began to run on the date of Walandra's death making the
commencement of any actionsagainst the defendants barred by the statute of limitations. The
majority relies on Robinson, Chamberlin, andSweeneyinsupport of itsproposition that death
Isnever alatent injury and an action for death accrues on the date of death.

147. Theplantiffsarguethat thedeath of Wa Landraisonly incidental to latent injuriesthat
were undiscoverable by her heirsuntil the Fall of 1999. Thelatent injuriescomplained of are
liver and cardiac complications and perforated bowels which contributed to the death of Wa
Landra These injuries were not known to the plaintiffs when they occurred or upon
Walandras death. These latent injuries were allegedly the result of both WGH's
administration of potassium chloride without proper blood testing and UMMC's negligent
insertion of a dialysis catheter. They argue that under the discovery rule the statute of
limitations began in the Fall of 1999; therefore their claim is not barred. Plaintiffsrely on
Williams, Pickens, and Smith in support of their propositions.

148. InRobinson, we found that the MTCA one-year statute of limitationswas not affected
by the discovery rule when anon-latent injury existed where the plaintiff had suffered second
degree burnsfrom ahot pack during physical therapy. 732 So.2d at 207-08. Wereasoned that
the second degree burns could not be latent since the plaintiff knew of his injuries and had
reason to suspect negligence asthe cause of such injuriesand did not bring aclaim within the
prescribed statutory period. 1d. Robinson is different than the present action in that the
plaintiffs here had no knowledge of any latent injury. These plaintiffs only knew that

WalLandra died of cardiomyopathy, congestive heart failure, and sepsis.  There were no
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indications of negligence to cause these heirs to investigate. It was only upon a chance
happeningwith Venusthat the plaintiffsdiscovered that WaL andrawasnot provided thenormal

standard of care. Thenthey investigated and discovered the negligence and omissions causing
injury that resulted in her death. Herethedeathisnot theinjury. Thedeathistheresult of the
injury. The injuries in the present case are cardiac and liver complications and perforated
bowels caused by medical negligence.

149. InSweeneywe addressed the applicability of thediscovery ruleasappliedtoinstances
of death. 642 So.2d at 335. This Court concluded that "the limitations period does not
begin to run until the heir knows or should reasonably know about the medical

negligencewhich caused thedeath." | d. (quoting Gentryv. Wallace, 606 So.2d 1117, 1119
(Miss. 1992)) (emphasis added). These plaintiffs did not discovered the medical negligence
causing theinjuriesto WalLandra until the fall of 1999. The plaintiffs did not know of these
negligent injuries at thetimethey occurred or at thetime of WalL andrasdeath. Therewasno
indication of negligence to investigate until the revelations brought out by Venus.

150. InChamberlin, we found that discovery rule inapplicable where the plaintiffs brought
suit over an EMT ordering the cessation of cardiopulmonary resuscitation (CPR). 716 So. 2d
a 601-02. Inthat case, the plaintiffsknew the death was dueto the cessation of CPR. 1d. The
plaintiffsin the present action only knew that a death had occurred. They had no knowledge
asto the cause of death and no reason to suspect negligence had played arole in WalLandra's
desth.

151. Themagority findsthat under Chamberlin, "death" isnever alatent injury. Suchabroad
and sweeping conclusion is not supported by our holding in Chamberlin as the facts in that
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case clearly supported a finding that under the circumstances the death and the cause of the
death were known to the plaintiffs. Under the present facts, Wanda Ann and the heirs of
WalL andrawere not aware of the cause of death until the Fall of 1999 when Wanda Ann had
a happenstance encounter with Venus. As we have stated repeatedly, "where the patient is
awareof hisinjury prior to the [expiration of thelimitations period], but doesnot discover and
could not have discovered with reasonable diligence the act or omission which caused the
injury and in such casesthe action does not accrue until thelatter discovery ismade." Barnes,
733 So.2d at 206 (citing Smith, 485 So.2d at 1052-1053). See also Henderson, 758 So.2d
a 427 (holding discovery rule applied where plaintiff was aware of his blindness, theinjury,
but was unaware that physicians negligence had caused theinjury); Pickens, 748 So.2d at 690
(holding that plaintiff wasawareof injuriesbut could not be aware of the cause of suchinjuries
until medical records were reviewed by an expert)). "[K]nowledge that there exists a causal

relationship between the negligent act and the injury or disease complained of is essential

because it iswell established that prescription does not run against onewho has neither actua

nor constructive notice of facts that wouldentitlehimto bringanaction'" Barnes, 733 So.2d
a 204 (citing Sweeney, 642 So.2d at 334) (quoting Williams, 618 So.2d at 55). See al so Ayo,
771 F.2d at 907 (holding discovery ruleinapplicablewhere L ouisiana'slegis ature had enacted
a specific statute of limitations for all absbestos claims)). As one can clearly see, the facts
of Chamberlin, where we held the decedent's death not to be a latent injury are wholly
distinguishable.

152. Furthermore, our holding in Chamberlin did not establish aper serulethat death isnot

alatent injury. Such arule, would go against the very grain of the purpose of the latent injury
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rule, if a plaintiff was forbidden to pursue an action for the death of aloved one when the
evidence clearly established that she had no knowledge that the cause of death was caused by
the negligence of someone else.

153. InWilliams, we found the discovery rule applicable where aphysician |eft aneedlein
abody and it went undiscovered for 21 years. 618 So.2d 51. Therewe found that the plaintiff
was unable to know of the negligence and only knew of the injury. 1d. at 55. Thisissimilar
totheplaintiffs casesinceWal andra'sdeath wasknown but her heirswere unableto know that
her death was caused by injuries she sustained due to medical negligence. It was only upon
Venuss comments to Wanda Ann that negligence was suspected in the death. After their
conversation, WandaAnn promptly investigated the medical recordsand consulted an attorney
onthe matter. It wasthen discovered by aconsulting physician and verified by Venusthat the
standard of caregivento Wal andrawas bel ow applicable standardsand resulted in cardiac and
liver complications resulting in her death.

154. InPickens, wefoundthediscovery ruleapplicablewhereaplaintiff knew of hisinjuries
but could not be expected to know of the cause of suchinjuriesuntil amedical expert notified
him and his attorney of the negligence. 748 So.2d at 690. We found that the cause of the
injurieswere undiscoverableuntil closereview revealed the negligence. 1d. Thisissimilar to
the facts of the present case. Here, the plaintiffsknew of the death but had no way to discover
theinjuriesor negligence causing thedeath until Venuscameforward withinformation and that
informationwasreviewed by anindependent physician. Uponinvestigation, thenegligencewas

promptly discovered.
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155. Inthe two most recent cases on this issue, we held the discovery rule applicable. In
Henderson, we held the discovery rule applicable where blindness was caused by the medical
negligence of a physician and was discovered one year after treatment but the cause of the
blindness was not discovered until over two years after treatment. 758 So.2d at 422. We
found that there was no way to definitely know the cause of injury at the time the injury was
discovered. Id. It was only upon further investigation that the cause of the blindness was
revealed. 1d. Additionally, wefoundin Sarris found that the oneyear statute of limitation for
the Mississippi Tort Claims Act did not being to run until 9 months after the death when the
widow was first allowed to access his medical records. 782 So.2d 725. There we found that
it was impossible for the widow to investigate or discover the cause of her husband's death
until hismedical records were made availablefor review. 1d. We stated "[t]he discoveryrule
should have been applied to toll the statute of limitations, because while Sarris knew that her
husband was dead, under the facts of this case, she could not reasonably have known that the
death was the result of negligence.” 1d. at 723.

156. The defendants argue and the majority finds that Wanda Ann and the heirs failed to
"reasonably and diligently" investigate the cause of death of WalLandra. Both the defendants
andthe majority rely on Smith in arguing that in order to seek refugein the discovery rule one
must have been reasonably diligent in attempting toinvestigate and discover actsof negligence
resulting in injury. 485 So. 2d 1052. The evidence presented by Wanda Ann and the heirs
show that there was no reason to suspect negligence until the revelation by Venus.

Furthermore, affidavits submitted by Venus and Dr. Tilelli corroborate their story. Once
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plaintiffslearned of potential negligence, they diligently pursuedtheir investigationand claims

against the defendants.

157. Thediscovery ruleisentirely applicableto the present case. Herewe have achild who

developed iliness which rapidly progressed. Her condition deteriorated rapidly and she died

withinone month of admittance to ahospital. Therewas no indication of negligence until the
mother happened to run into anurse who was on duty at WGH during the care of her daughter.
The nurse, Venus, informed Wanda Ann of the poor treatment given to her daughter. This

informationled Wanda Annto discover the negligent acts contributing to her daughter's death.

. VENUE CANNOT REMAIN IN HINDS COUNTY SINCE THE
PLAINTIFFS ONLY JOINED THE UNIVERSITY OF MISSISSIPPI
MEDICAL CENTER, DR. MARK DABAGIA, AND DR. AVINASH
GULANIKAR FOR THE PURPOSE OF AFFIXING VENUE IN HINDS
COUNTY.
158. Next,themajority erroneously findsthat venueisnot proper in Hinds County. Thelaw
is settled on thisissue. Rule 82(b) of the Mississippi Rulesof Civil Procedure providesthat
"[€]xcept as provided by this rule, venue of al actions shall be as provided by statute.” Miss.
Code Ann. 8 11-11-3(1) providesthat "[c]ivil actions of which the circuit court has original
jurisdiction shall be commenced in the county in which the defendant or any of them may be

found or in the county where the cause of action may occur or accrue." "[P]roper venue is
determinedat thetimethelawsuitisoriginally filed, and subsequent dismissal of the defendant
uponwhom venueis based does not destroy proper venue." Estate of Jones, 716 So.2d at 628

(citing Blackledge v. Scott, 530 So.2d 1363, 1365 (Miss. 1988)).
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159. "Insuitsinvolving multiple defendants, where venue is good as to one defendant, it is
good as to al defendants. This is true where the defendant upon whom venue is based is
subsequently dismissed from the suit. 1nsuch situations, venue asto the remaining defendants
continues despite the fact that venue would have been improper, if the original action had
namedthemonly." Estateof Jones, 716 So.2d at 627 (quoting Blackledge, 530 So.2d at 1365
(citing Jefferson v. Magee, 205 So0.2d 281, 284 (Miss. 1967)). Seealso Beechv. Leaf River
Forest Prods., Inc., 691 So0.2d 446, 448 (Miss. 1997)(hol ding venuewas properly transferred
when defendants were joined for the sole purpose of affixing venue); Frazier, 146 So.2d at
885 (holding venue remained proper in Jackson County even after the Jackson County
defendant was dismissed); Dukesv. Sanders, 124 So.2d at 127 (holding that a court retains
venue even after the defendant establishing venueis subsequently dismissed from thelawsuit);
Mississippi State Highway Comm'n v. Rogers, 240 Miss. 529, 128 So.2d 353, 358 (1961)
(holding venueis established at the time of filing and the subsequent dismissal of a defendant
does not alter venue); Howard v. Ware, 3 So.2d at 832 (holding venue remained proper in
county of corporate defendant despite the subsequent dismissal of claims pending against the
corporation); Forman v. Mississippi Publishers Corp, 14 So.2d at 348 (holding that where
afrivolous suit is brought in county of ajoined defendant in order to fix venue, venue should
be transferred); Read v. Renaud, 14 Miss. 79 (holding that a court once having acquired
jurisdiction does not lose it by the dismissal of adefendant in the suit). "Where an action is
properly brought in a county in which one of the defendants resides, it may be retained

notwithstanding thereis adismissal of the resident defendant, provided the following exists—
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[1] theactionwasbeginingood faithinthebonafidebelief that plaintiff had acause of action
againgt the resident defendant; [2] the joinder of the local defendant was not fraudulent or
frivolous, with the intention of depriving the non-resident defendant of hisright to be suedin
his own county; [3] and there was areasonable claim of liability asserted against the resident
defendant.” Estate of Jones, 716 So.2d at 627 (citing Frazier, 146 So.2d at 885). When
determining whether fraud wasinvolved inthejoining of defendants"the proper questionisnot
whether the plaintiff's attorney intended to fraudulently establish venue, but whether thefacts
support inclusion of the defendant upon whom venueisbased." Estate of Jones, 716 So.2d at
628 (citing Jefferson, 205 So.2d at 283)).

160. InBlackledge, we held that when venue is good asto one defendant it isgood asto all
defendants. 530 So.2d at 1365. Also, we stated that even when the claims upon which venue
is based are subsequently dismissed, venue still remains good as to the other defendants. 1d.
In Jefferson, we held that where the plaintiff "had no reasonable claim of liability against a
railroad company in county in which the [plaintiff] brought [her] action for injury . . .,
[defendant] was entitled to have venue of action transferred to county of hisresidence." 205
So.2d at 281. We reasoned that it isthe right of acitizen to be sued in the county in which he
resides.| d. However, when an"actionisproperly brought in county inwhich one of defendants
resides, it may be retained notwithstanding there is dismissal of resident defendant, provided
action was begun in bona fide belief that plaintiff had cause of action against resident
defendant, and the joinder of local defendant was not fraudulent or frivolous with intent of

depriving nonresident defendant of hisright to be sued in hisown county.” 1d.at 284. InEstate
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of Jones, we held that the "[i]nclusion of state officials as defendants in a negligence and
wrongful death action arising out of death by handing of a jail inmate was supported by
reasonable basis, as required to base venue for all defendants on proper venue for state
defendants, even though state defendantswere subsequently dismissed by trial court.” 716 So.
2d 627. Wereasoned that proper venue is determined at the time the lawsuit isfiled. 1d.
7161. Atthetime of thefiling, plaintiffs were unsure which defendants had caused injury to
Walandra. Their claimswere based on the belief that physicians at UMMC had negligently
insertedadialysiscatheter in Wal andrawhich caused complicationscontributing to her death.
After medical records were gathered and reviewed by an independent physician, it was noted
that the sepsiswas probably caused by aperforated bowel which waslikely an injury sustained
duringthedialysiscatheter insertion. Thesefindingsgavethe plaintiffsagood faith belief that
they had a bona fide claim against the Hinds County defendants.
162. Thefact that venue in Hinds County under Miss. Code Ann. 8§ 11-11-3(1) was prope,
here venueis controlled by Miss. Code Ann. § 11-46-13(2).
M.  WAYNE GENERAL HOSPITAL IS A "COMMUNITY HOSPITAL "
UNDER THE MISSISSIPPI TORT CLAIMS ACT ENTITLING IT TO
EXCLUSIVE VENUE IN WAYNE COUNTY.
163. Themagjority erroneously finds that venue is not proper in Hinds County since WGH
isa"community hospital."
164. TheMTCA providestheexclusiveremedy for suitsand claimsasserted against the state
and its political and corporate subdivisions. Miss. Code Ann. 8 11-46-1(g) defines
governmenta entity toinclude"state and political subdivisionsashereindefined.” Miss. Code

Ann. 8 11-46-1(i) definespolitical subdivisionfor thepurposesof theMississippi Tort Claims
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Acttobe"any body politic or body corporate other than the state responsiblefor governmental
activities only in geographic areas smaller than that of the state, including but not limited to
any county, municipality, school district, community hospital asdefined in Section 41-13-10,
Mississippi Code of 1972, airport authority or other instrumentality thereof, whether or not
such body or instrumentality thereof has the authority to levy taxesor to sue or besued inits
own name." Miss. Code Ann. 8§ 41-13-10(c) defines community hospital as "any hospital,
nursing home and/or related health facilities or programs, including without limitation,
ambulatory surgical facilities, intermediate care facilities, after-hours clinics, home health
agencies and rehabilitation facilities, established and acquired by boards of trustees or by one
or more owners which is governed, operated and maintained by a board of trustees." Miss.
Code Ann. 8 11-46-7(1) providesfor the exclusive remedy "against the governmental entity
or it'semployees or the estate of the employee for the act or omission which gaveriseto the
clamor suit." Itisfurther provided that "any claimmade or suit filed against agovernmental
entity or its employee to recover damagesfor any injury . . . shall be brought only under the
provisions of this chapter; notwithstanding the provisions of any other law to the contrary."
Miss. Code Ann. 8 11-46-7(1). Venue under this chapter is provided for in Miss. Code Ann.
8 11-46-13(2), which states the following:

The venuefor any suit filed under the provisions of thischapter against the state

or its employees shall be in the county in which the act, omission or event on

which the liability phase of the action is based, occurred or took place. The

venue for all other suitsfiled under the provisions of this chapter shall beinthe

county or judicial district thereof inwhichthe principal officesof thegoverning

body of the political subdivision are located. The venue specified in this

subsection shall control in al actions filed against governmental entities,
notwithstanding that other defendants which are not governmental entities may
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be joined in the suit, and notwithstanding the provisions of any other venue
statute that otherwise would apply.

165. Thepurposeof Title 11, Chapter 46 and its subpartsisto place the exclusive venuefor
actions under the chapter inthe county inwhich theact or omission causing theinjury occurred
or the county in which the political subdivisionislocated. Asthisisillustrated in Estate of
Jones where the Court found that the proper venue for the death of a prisoner, who hanged
himself inajail shower, was properly in the county inwhich the prisoner hanged himself. 716
So.2d at 627. However, the question arises, in which county did the act or omission causing
theinjury occur? There is an argument that since the act and or omissions began in Wayne
County but continued to cause injury upon transfer to Hinds County, then venue in Hinds
County isproper under Miss. Code Ann. § 11-46-13(2). Thereisalso an argument that under
Title 11, Chapter 46 venue was proper in Hinds County since UMMC qualifies under the
Mississippi Tort Claims Act and therefore venue should continue in Hinds County.

166. The actsor omissions causing injury began in Wayne County but continued into Hinds
County astheinjuriesmanifested. A "tort isnot complete until theinjury occurs.” Williams,
618 So.2d at 54 (quoting Smith v. Temco, Inc., 252 So.2d 212, 216 (Miss. 1971)). "Torts
arise from breaches of duties causing injuries, and it is common experience that breach and
causationandimpact do not al awayshappen at once." Burgessv. Lucky, 674 So.2d 506, 509
(Miss. 1996). "At the very least, the word'occur' connotes each county inwhich asubstantial
component of theclaimtakesplace." Burgess, 674 So.2d 509-10 (citing Flight Line, Inc. v.
Tanksley, 608 So.2d 1149, 1156-57 (Miss. 1992). In Burgess, we held that for the purposes

of venue, a cause of action for wrongful death occurs in both the county where the death
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occurred and the county where the alleged negligencetook place. 674 So.2d at 508. See also
McMillanv. Puckett, 678 So0.2d 652, 653 (Miss. 1996) (holding that inawrongful death suit
brought by the parents of aninfant who died at six months, venue was proper in both the county
where the negligent act occurred and where the infant died)). However, in Forrest County
General Hospital v. Conway, 700 So.2d 324, 325 (Miss. 1997), we stated that a "medical

mal practice action against ahospital and physician at the hospital, which was based on alleged
negligence in failing to diagnose disease of a child patient, occurred or accrued, for the
purposes of venue statute in the county where the hospital waslocated, and not in the separate
county where the injuries manifested themselves after the patient was transferred to the
university hospital, the county where the university hospital was located, in which neither
plaintiff nor any of the named defendants resided, was not proper venue for the action." This
Court distinguished the facts presented in Forrest County General Hosp. from those
presented in Burgess and McMillan by stating that deaths were involved in those cases
whereas the plaintiff in Forrest County General Hosp. suffered injuriesfrom amisdiagnosis.
ld. at 327.

167. Venuewasproper in Hinds County asto the Hinds County defendantssinceUMMC and
the physicians qualified under the Mississippi Tort Claims Act. Applying Miss. Code Ann. 8
11-46-13(2), itis clear that venue was proper in Hinds County since the UMMC defendants
were residents of Hinds County. However, the statute also makes venue proper in Wayne
County asto the WGH defendants. The question then becomeswhat to do when there aretwo

proper venues under the statute.



168. In Myersv. Vinson, 212 Miss. 85, 54 So.2d 168, 172 (1951), this Court stated that
"where there are two or more defendants to transitory cause of action and venue is fixed by
statute in either of two or more counties, plaintiff or complainant may elect to bring suit in
either county, provided defendant in county where suit is brought is material party and there
Is valid cause of action against him, and he is not fraudulently joined for purpose of fixing
venue." "Where venue is proper in two different counties, '[0]f right, the plaintiff selects
among the permissible venues, and his choice must be sustained unlessin the end thereis no
credible evidence supporting the factual basis for the claim of venue." Earwood v. Reeves,
798 S0.2d 508, 513-14 (Miss. 2001) (quoting Burgess, 674 So.2d at 509). When the petition
was filed, venue was proper in Hinds County. Under the general venue rules discussed in
subsectionll, dismissal of the claimsagainst the Hinds County defendants did not make venue
improper. Venue continuesto be proper despite the dismissal.
169. Venue under Miss. Code Ann. § 11-46-13(2) is proper in Hinds County under both
theoriesthat (1) the act or omissionscausing theinjuries continued into Hinds County; and (2)
when applying the statute and general venue rules, venue against co-defendant UMMC was
proper in Hinds County therefore making venue against WGH proper in Hinds County.
IV.  THEPLAINTIFFSCLAIMSAGAINST WAYNE GENERAL HOSPITAL
SHOULDHAVEBEEN DISMISSED BY THECIRCUIT COURT JUDGE
SINCE NO NOTICE OF CLAIM WAS TIMELY FILED AND ANY
CLAIMS ARE BARRED BY THE ONE YEAR STATUTE OF
LIMITATIONS UNDER MISS. CODE 8§ 11-46-11(3).

170. Although, themgjority failsto addressthisissue, theplaintiffsclaimsagainst WGH are

not barred by the statute of limitations under aproper application of the discovery rule. It has
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already been established above in subsection |11, that the defendants are entitled to the
protections of the Mississippi Tort ClaimsAct. Therefore, Miss. Code Ann. §11-46-11(3)'s
one-year statute of limitationsisapplicable. However, asdiscussed abovein subsection|, this
statute of limitationsis subject to the discovery rule. Which asapplied to these facts, begins
the running of the statuteinthe Fall of 1999. The complaint wasfiled on March 27, 2000, well
within the one-year statute of limitations. Furthermore, this Court has held that "genuine
disputes as to the ability to discover alatent injury are questions of fact to be decided by a
jury." Donald v. Amoco Prod. Co., 735 So.2d 161, 168 (Miss. 1999) (citing Schiro v.
American Tobacco Co., 611 So.2d 962, 962 (Miss. 1992)). Any issues related to the
plaintiffs discovery of the injuriesis a question for the fact finder. Therefore, the circuit
court properly denied the defendants motion to dismiss.

171. For these reasons, | dissent since the circuit court's order denying the defendants
motions to dismiss and/or summary judgment and motions to transfer venue should be
affirmedand this case should beremanded for further proceedingsin the Hinds County Circuit
Court.

EASLEY, J., JOINSTHISOPINION.
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