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McRAE, PRESIDING JUSTICE, FOR THE COURT:

1.  TheEdatedf Johnnie Eloise Hodges Dykesfiled an actionin the Chancery Court of Amite County
to st asde adead that Dykes had been executed to her grandson, Miched A. Williams A trid washdd
before the chancdllor, who refused to set aside the deed and ruled in favor of the defendant, Kathryn F.
Tonguis former wife of the now deceased Michad A. Williams., Dykes's edate gppedls the decison of
the chancdllor and arguesthat the chancellor erred because (1) the deed was never ddlivered; (2) the deed

was not properly executed, notarized, and acknowledged; (3) no congderationwas paid by the grantee;



(4) no power of atorney exised to properly convey the land; and (5) an agent acting under power of
atorney cannat makeagift when theinstrument conferring power of atorney doesnot authorize such. We
dfirm,

FACTS
2. InFebruary of 1982, Johnnie E. Hodges Dykes (“Johnni€’) and her hushand, Milford L. Dykes,
executed adeed to ther grandson, Michad A. Williams(“Miched”), conveying to himthefamily’ s80-acre
hunting camp near Liberty, Mississppi, while reserving a life estate in the same property for themsdves.
The deaed wasfiled in the land records of Amite County, Mississippi, thet June. Michad, who was 18 a
thetime of the conveyance, paid nothing in exchange and never even knew of the conveyance. However,
the deed did state that the grantor received “ten dallars ($10.00), cash in hand paid, and other good and
vauable condderation, the receipt of which is hereby acknowledged.”
3.  InOctober of 1993, Michad and his mother, Ginger Dykes Williams (“Ginger™), executed a
quitdaim deed conveying the 80 acres back to Johnnie (Milford had previoudy died). The deed wasfiled
for record that November and indicated that Michad and Ginger maintained the same address in
Pensacola, Horida, while Johnnie maintained resdence in Mississppi.
4. InJdune of 1995, Ginger executed a quitdaim deed conveying the 80 acres back to Michad.?
Whilethe deed borethe name Johnnie Hodges Dykes asthe grantor, it wassgned * JohnnieHodges Dykes
by- Ginger D. Williams, Power of Attorney.”
5.  Thendtary publicinthisingtance, MichdleMussewhite(“Michell€’), typed thefallowing a theend

of the acknowledgment: “Ginger D. Williams gppeared for Johnnie E. Hodges Dykes by Power of

! This was done in an attempt to prevent the land from being taken to reimburse Medicaid
expenses upon Johnni€' s death.



Attorney.” The deed was executed in Escambia County, Horida, on June 1, 1995, and wasfiled in the
Amite County land records on June 5, 1995. Ginger continued to pay the taxes on the land until 1999.
6. Somdime after the June 1, 1995, execution of the deed, Johnnie passed avay. On March 18,
1999, Michad married Kathryn (now Kathryn Tonguis herainafter "Kathryn'). Roughly four months|ater,
Miched died. Shortly theredfter, Kathryn took over ownership and began paying taxes on the land.
7. OnFebruary 17, 2000, Ginger?, as executrix of Johnni€' s esate (“the Edate’), filed acomplaint
agand theEdate of Michad A. Williamsin the Chancery Court of Amite County to cance the 1995 deed.
However, dl respongve pleadings werefiled by Kathryn. By agreement, Kathryn wes later subtituted
as party defendant and waived any and dl procedurd errors,
18.  Attrid, the Edtate sought to have the deed set aside asinvdid on the grounds that (1) there was
no condderation; (2) the deed was never ddivered; (3) Dykes did not have the mentd cgpecity to meke
agift a thetime of the deed' s execution; (4) no vaid power of atorney exided a thetime of the deed’'s
execution for Ginger to have properly conveyed the land; and (5) the dleged power of atorney was not
recorded. OnMay 13, 2002, thechancdllor found for Kathryn ondl issues. The Edate subseguently filed
its notice of gpped on June 11, 2002, after which, the case wasassgned tothisCourt. Whilethe Edate
renews the argument that therewas no vaid power of atorney to effectuate the deed and theargument thet
the deed, itsdf, was invdid, we afirm the decison of the trid court that the land properly bdongs to
Kathryn.

STANDARD OF REVIEW

2 Ginger is now Johnni€'s only surviving heir and would inherit the property if the Esat€ scdaim
were successful.



9.  This Court will nat disturb the factud findings of a chancdlor unless such findings are manifetly
wrong or dearly erroneous. | n re Conservatorship of Bardwell, 849 So.2d 1240, 1245 (Miss.
2003). If thereis subgantid evidence to support the chancdlor’ s findings of fact, those findings must be
afirmed. 1d. However, thisCourt reviews questions of law denovo. Morgan v. West, 812 So.2d 987,
990 (Miss. 2002).

DISCUSSI ON

l. Whether a purported deedisvoid abinitiowhen it isnot delivered by
the Grantor to the Grantee during the lifetime of the Grantor?

110. ForadesdtobevdidinMissssppi, thegrantor mus ddiver ittothegrantee. Martin v. Adams,
216 Miss 270, 62 So.2d 328, 329 (1953). To show that the ddivery, itsdlf, isvaid, there mugt be (1)
“acomplete and unequivocd ddivery of the desd” and (2) “an actud intent by the grantor to ddiver the
deed,” shown by the words and acts of the grantor and the context of the transaction. Benton v.
Harkins, 800 So.2d 1186, 1187 (Miss. Ct. App. 2001). However, therecording of adeed cregtesthe
rebuttable presumption thet it was ddivered® | n re Estate of Hardy, 805 So.2d 515, 518 (Miss.
2002); McMillan v. Gibson, 222 Miss. 408, 76 So.2d 239, 240 (1934).

11. InHardy, thisCourt noted thet where grantorsretain control and passession of adeed until deeth,
without any indication of any intent to ddiver the deed, the deed is void for non-ddivery. 805 So.2d at
518. There, awoman wasfound not to have ddivered deeds to her children where the children not only

denied ever accepting the deeds, but the deeds were found in the woman’ spurse a the time of her death.

Id.

3 This presumption, of course, disgppears once it is shown that there was no ddlivery.
McMillan v. Gibson, 222 Miss. 408, 76 So.2d 239, 240 (1954).
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112. A somewha Smilar Stuation occurred in Grubbs v. Everett, 236 Miss. 698, 111 So.2d 923,
924 (1959). There, this Court affirmed the ruling of the chancdllor, thet there was no ddivery where the
purported deeds in question were found in the trunk of the deceased after his desth and there was no
evidence of hisintention to have the deeds odivered until efter hisdeath. 1d.

113.  Inthecasea bar, therecord isdear that the deed in question was executed in Pensacola, Horida,
onJune 1, 1995, and then recorded in Liberty, Missssppi on June 5, 1995. Therefore, the rebuttable
presumption has been raised that there was avdid ddivery of the dead to the son.

114. The Edate arguestha Gingar’ s testimony successfully defested this presumption. Ginger Sated
“| did not record thet deed. | did not. And if | need to take alie detector test to swear - | don't know
how it got recorded. | did not record it.” The Edtate daims thet, Snce Kathryn falled to present any
witness to rebut that testimony, Ginger's testimony was uncontroverted and should have carried the day.
115.  However, the chancdlor found that Ginger’ stestimony, itsdlf, provided enough contradiction and,
thus, Kathryn's assstance was unnecessary. Because it was Ginger’s word versus the evidence, the
chancdlor was required to make a determingtion as to her credibility, which iswdl within his authority.
See, e.g., Greenleev. Mitchell, 607 So.2d 97, 106 (Miss. 1992).

116. The chancdlor took note of the inconggendies between Ginger's testimony and dams & trid
compared to the actions thet the evidence dearly showed that she took. It was dso gpparent to the
chancdlor that the Edtate's witnesses were not free of bias, and he found it notable that Ginger never
chdlenged the vdidity of the deed during the four years between the execution and recording of the deed
and her son’s desath.

917.  Again, because the deed was recorded, the presumption of ddivery was raised, and the burden

was placed on the Edtate to rebut. However, despite the Estate's contention that Ginger brought forth
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uncontroverted evidencethet therewasno ddivery, it isdear that the chancelor consdered such evidence
and Ginger’'s aredihbility and found them both wanting. Conddering the deference given to achancdlor’'s
finding of fact, we afirm the chancdlor's finding thet the deed was ddivered.
Il. Whether a purported deed is patently void when it is not properly

executed, notarized, and acknowledged according to Mississippi

Code Sections 87-3-3, 89-3-1, and 89-3-7(f)?
18. An acknowledgment is Imply aformd satement, meade by the person executing a desd to an
offiad who is authorized to take the acknowledgment, that the execution of the deed was of thet person’s
ownfreewill and accord. See White v. Delta Foundation, Inc., 481 So.2d 329, 332 (Miss. 1985).
Not only must desds be properly acknowledged beforethey may berecorded, but if the acknowledgment
is for a conveyance of land by an atorney in execution of Ietters of atorney, the acknowledgment must
reflect the representative capacity in which the sgnatory isacting. Miss Code Ann. 88 89-3-1, 87-3-3
(1999). TheLegidaurehaseven provided aform for acknowledgmentsdeding with red property. Miss.
Code Ann. 8§ 89-3-7(f) (Supp. 2003). However, Missssppi gives a liberd interpretation to
acknowledgments whereby an acknowledgment will not be hdd “fatd” for an omission thet can befilled

in from the body of the deed itsdlf. See White, 481 So.2d at 333-34.

119. In White, this Court found an acknowledgment in an indrument defective because it was
ambiguousand undear. 1d. & 334. There the ingrument was so ambiguous that it was not dear which
of two possble corporations was executing the insrument. 1d. Therefore, the acknowledgment was
defective and the indrument void. 1d.

120. Inthecased hand, the Edae dams tha the acknowledgment was defective not only for falling

to drictly follow the form provided by satute, but o because Ginger did not write the acknowledgment

on her own accord, but a theingruction of the notary. However, the chancdlor found that Ginger Sgned

6



the acknowledgment of her own free will. Additiondly, the Edae fails to dte any authority thet an
acknowledgment isfatdly defective for not precisdly adhering to form.

21.  Notwithganding thefailureto rictly follow form, the acknowledgment contains dl the necessary
information and, therefore, should not be held fatd pursuant to White. Furthermore, it isdeer from the
deed that Ginger was acting on behdf of Johnnie, the grantor, and, thus, there was no ambiguity. In
addition, we are guided by the chancdlor’ s determination that Ginger Sgned the acknowledgment of her
own freewill and not a the command of Michdlle, the notary. Because the chancdlor was not manifestly
wrong, we firm the chancdlor’ sfinding asto thisissue?

[11.  Whether a purported deed is void ab initio when no consideration is
paid to the Grantor by the Grantee?

22. Offeringadeed asagiftisa*perfectly respectable mode of conveyance” Mullinsv. Ratcliff,
515 So.2d 1183, 1190 (Miss. 1987); Holmes v. O'Bryant, 741 So.2d 366, 370 (Miss. Ct. App.
1999). Furthermore, one may execute adeed for any reason seen fit, such as*“love, affection, gratitude,
patidity, prgudice, or evenawhimor cgprice” Herrington v. Herrington, 232 Miss. 244, 98 So.2d
646, 649 (1957); Holmes, 741 So.2d at 370.

123. Asto thisissue, the only legd theory provided by the Edate is an undted sentence that merdy
datesthet adead isaform of acontract, followed by aditation to the rule of contract requirements. We

find thisissue without merit and uphald the ruling of the chancdlor.

“ The Estate makes a short claim that the deed is void because it refers to both the Grandma
and Ginger and thus creates a clear and manifest repugnance between two clauses. Therefore,
according to this argument, the first clause would prevail, making Grandma Dykes the maker. See
Martin v. Adams, 62 So.2d 328, 329. However, Martin continues to say that such rule cannot be
invoked when, upon reading the entire document, there is but one interpretation. 1d. Upon reading the
entire document, the chancellor failed to find these clauses repugnant. The chancedlor did not err in
deciding thisissue.



IV.  Whether a purported deed is void ab initio when signed by a
purported agent, where no power of attorney exists?

124. “[W]here aconveyance by an atorney isin execution of letters of attorney, so acknowledged or
proved and recorded, it shal passthe interest of the principa though not formally executed in his name”
Miss Code Ann. § 87-3-3 (1999). Before one operaing through letters of atorney may execute and
odiver avdiddead “prior inright to theinterests of (a) sulbsequent purchasersfor vadueand without notice
or (b) subsequent judgment lien creditors, the written power of attorney must be acknowledged and
recorded in conformity with therequirementsgenerdly goplicableto ingrumentsof conveyance of interests
inland” Kountourisv. Varvaris, 476 So.2d 599, 603 (Miss. 1985).

125. Howeve “[i]tisoneof the dldest maxims of the law thet no man shdll, in acourt of judice, teke
an advantage which has his own wrong as a foundetion for that advantage” Coallins v. Callins, 625
S0.2d 786, 789 (Miss. 1993) (quoting Patterson v. Koerner, 220 Miss. 590, 71 So.2d 464, 466
(1954)). To employ this maxim, the conduct need not be of such anaure asto be aiimind or judify any
legal procesdings, but there must Smply be a*wilful act concerning the cause of actionwhich canbesad
to transgress equiteble gandards of conduct.” 1d. (quating Thigpen v. Kennedy, 238 So.2d 744, 746-
47 (Miss. 1970)).

126. InKountouris, aman granted his sor+in-law powers of atorney. 1d. a 601. The son-in-law
consequently deeded a parcd of the father's land back in Greece to his wife, the man's daughter. 1d.
Uponthefaher’ sdegth, it was noted that the father had actudly devised the property tohisson. 1d. One
of the mgor grounds upon which this Court nullified the transaction was that the sorvin-law hed failed to

record the letters of atorney asrequired by 8 87-3-3. 1d. at 603-04.



127.  InCallins, the plaintiff deeded property to the defendant in order to avoid having the Sate seize
the property in collectionof finesthat had been levied againg him. 625 So.2d a 789. Subsequently, this
Court afirmed the chancdlor’ sfinding that the plaintiff’ s chalenge to the conveyanceto theland should be
denied due to the doctrine of undean hands I d. at 789-90.

128. TheEdaearguestha Kountourismirrorsthe caseat hand and, thus, the conveyanceto Miched
should be void because Ginger faled to record the letters of atorney. On the other hand, Kathryn
contends thet, as the chancellor held, to dlow Ginger to discredit actions thet she took fliesin the face of
the equity power with which the chancdlor is vested.

129. Itisplainly goparent that, sncetheletersof atorney were never recorded, thet § 87-3-3wasnot
sidfied and that Ginger did not have the ability to “passtheinterest of theprincdipd.” WhileKountouris
gppears to limit § 87-3-3 to a Stuation not found here, the languege of the Saute is Smple and dearly
daed. Therefore Kathryn is not saved from Ginger’s failure to record Smply because this transaction
does nat involve athird party.

130. However, asthe chancdlor pointed out, to dlow Ginger to benfit from her behavior “fliesin the
facg’ of equity. While Collins is not on point, the generd maxim dated therein appears gpplicable,
nonethdess. Nat only is Ginger (as executrix of the Etate) trying to discredit her own actions, the entire
conveyance was paformed to enaure that the government did not take the land as part of any Medicad
reimbursament that might be required of the Edate.

131.  While the chancdlor erred in hisandyds of 8 87-3-3, he was correct as to his andyss of the
impect of equitable prindples on this case, and we affirm the ruling of the chancdlor asto thisissue

V. Whether an agent, acting under a purported power of attorney, can
make a gift of valuable real property of the principal, without any



consideration whatsoever paid to the principal, wherea“ gift” isnot
expressly authorized in the instrument conferring power?

132.  Anagatisto act inthe best interest of and not to the detriment of hisprindpd. 1n re Estate of
Hardy, 805 So.2d a 519. See also McKinney v. King, 498 So.2d 387, 388 (Miss. 1986). In
addition, generd powers of atorney that authorize agentsto sdl and convey property imply asdefor the
bendfit of theprinapd. I n re Estate of Hardy, 805 So.2d at 519.

133.  InHardy, an agent with power of atorney who hed desded most of a group of Sgers interest
in certain land to their brother was found to have acted outsde the scope of her powers asthose actions
inno way hdped thesgers but only harmed them by teking their land and giving it to anather. 1d. at 519-
20.

134.  InMcKinney, awife had been granted power of atorney by her husband, who was dying of
cancer. 498 So.2d a 388. The husband had willed that the property go to the daughter but thet the wife
be entitled to use and possesson so long as she remained awidow and resded there. 1d. Subsequently,
the wife executed adead granting her and her husand atenancy in common with right of survivorship. 1 d.
Whenpressad by the chancellor, shewas ungbleto provide any argument asto how such atransactionwas
in the best interest of the husband. 1d. Therefore, the chancdllor canceled the deed. I d.

135.  Asthe chancdlor noted in the case a hand, there had been an ongoing series of conveyances
invalving this land. Both grandparents had earlier conveyed aright of survivorship to Miched ealier.
Subssquently, he and his mather conveyed his property rights back to Johnnie. The chancdlor farly
conduded that Ginger was acting within her authority. There had long been manifested an intent for

Miched to have the property when his grandparents were gone.
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136.  Ensuring that theland would go to Michedl untouched by Medicaid protected the wishesand best
interests of Johnnie. Therefore, it cannot be said that the chancdlor committed manifest eror by finding
that Ginger was not acting againg the best interests of Johnnie nor outsde her scope of authority. We
afirm the ruling of the chancdlor.
CONCLUSION

137.  The Edae hasfaled to show manifest error in any of the factud findings mede by the chancdlor.
Furthermore, while the chancdlor may have incorrectly andyzed the law in regardsto recording | etters of
atorney, principles of equity sill goply and prevent any rdief to the Edate. Because the Edate hasfaled
toinvaidatedther Ginger’ spower of atorney or the deed itsdlf, wefind that the property properly belongs
to Kathryn Tonguis and afirm the judgment of the chancdlor.
138. AFFIRMED.

PITTMAN,CJ.,,SMITH,P.J.,WALLER,EASLEY,CARLSONAND GRAVES,JJ.,

CONCUR. COBB, J., CONCURS IN PART AND IN THE RESULT WITHOUT
SEPARATE WRITTEN OPINION. DIAZ, J., NOT PARTICIPATING.
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