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COBB, JUSTICE, FOR THE COURT:

1.  Frederick E. Schuck (hereafter Schuck or Freddie) wasindicted by the George County grand jury
for themurder of Byron Beadey by ddiberate desgn. Schuck was represented a trid by privateretained
counsd. Thejury found him guilty of murder, and Schudk was sentenced to aterm of life imprisonment
inthe custody of the Mississppi Department of Corrections. Aggrieved by thejudgment rendered againgt

him, Schuck has perfected an gpped to this Court through an gppointed gopdlate public defender.

FACTS



2.  David Cooper tedtified thet the morning of December 7, 1996, he went to Schuck’ strailer, where
he talked for awhile with Schuck and Schuck’s cousin, Byron “Chucky” Beedey (Beedey). Lder, the
three of them went to Harold' sliquor store, purchased ahdf gallon of whiskey, and then went to Cooper’s
house, aelunch, and Schuck and Beed ey consumed someof theliquor. After lunch Cooper drove Schuck
and Beedey back homeand they “ sat around therefor about two hours’ and talked until Beedey laid down
on the bed, and Schuck gppeared to be getting deepy, so Cooper |€ft.

13.  Beadey'snephew, Mitchdl Davis testified that heand a*buddy” went to Schuck’ strailer to vigt
Beedey thet aternoon. When they arrived, Davis saw Schudk, holding a knife and pouring lighter fluid
onto Beedey'sdothes Schuck firg told Davis that he (Schuck) “wasfixing to burn” Beedey’' s dothes,
but thensaid “no, that hewaan't thet low, just Ioad them up and tekethem tohim.” Schuck further tetified
“they hed gat in afight over agdlon of whiskey that he [Beedey] hed hid from him,” and Davis testified
thet Schuck said “that hewas going to kill him” [Beedey] when he“come back over there™ Davis took
the dothes to the resdence of Schudk’ s father, where Beedey was degping, and gave them to Beedey.
4.  A. C. Howel, who lived “on an angle, maybe 600 feet” from Schudk' s traller, tedtified thet he
heard gunshotsto theleft of hisresdencelatethat afternoon. When hewent outsdeto investigate, he saw
the defendant’ sbrother Charles Schuck (Charles) exiting thetraller of the Schucks father, Mr. Fred, which
is“right across’ from Howel’shouse. Charles*hollered a Freddie ... and asked him, said what are you
doing you SB.?’ to which Schuck replied, “I just shat him, therehelays cdl thelaw.” Schuck then went

“back towards his trailer with what looked like a ... short barrded gun on his shoulder.” Howel sawv

No objection was made by Schuck to the testimony of Davis or Howell or Watts or Robertson
(seeinfra) asthey tedtified to these events of the day of the murder.
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Beedey, who did not gopear to be or have been armed, lying motionless about ahundred and fifty feet from
Freddie straler.

.  Howdl sdaughter, Rhonda Wats, testified that she was visting her parents the afternoon of the
shooting when they heard two gunshoats, and “saw Freddie wak acrossthe fidd with agun in his hands”
Waitsaso heard Charles ask Schuck something to the effect of “what haveyou done” and Schuck replied,
“I just shat Chucky, | shot the SO.B., there helays, if you want to go cdl thelaw, go ahead.”

6.  JamesRobertson, who lived goproximatdy a hundred yards from Schuck straler, tedtified thet
he was outsde feeding his dogs the afternoon of December 7 when he “heard Freddie and [Beedey]
agquing” Hethen heard Beedey say, “Don’t shoot me” and saw that Beedey, who was unarmed, had
“turned and run.”  Robertson further tetified that Schuck shot Beedey and “walked up there and kicked
hint’ after hefdl, then told hisbrother thet he had “ shat thisM.F,, cdll thelaw to comeand gethim.” After
Schuck “kicked him in the Sde ... and raised his shirt up to look a him,” he “turned and walked back
insde”

7.  Invedigaor Al Hillman of the George County Sheriff’ s Department was digpatched to the scene
at about 5:00 that afternoon. He tedtified thet, based on his observations and conversation with other
officers, he conduded thet they *“hed aman down on the ground, and thet the suspect was bdieved to be
inthe traller resdence” The sheiff cdled Schuck “in aloud boigerous voice . . .directly by name and
identified himsdlf as the Sheriff and asked him to come out unarmed and surrender himsdlf ..."  After
repested requests, the officers recaived no regponse. The sheriff findly warned Schuck thet if he did not
come out that he would bresk awindow and meceit. Ultimatdy, Officer Henderson broke a window,

Sprayed the mace, and the officers “could hear coughing coming from indde thetraller.” A few minutes
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later “the inner front door, the main door, opened” and Hillman “ could seethat he had somekind of drink
inhishand.” When Schuck “took about ahdf step out the door,” he* reeched hishand out,” and an officer
“reached and caught him by the hand and wastdling himto come on.”  Schuck “was dill ganding there’;
the officer “began to pull himout”; and Schuck “went face first down the sepsand landed on the ground.”
18.  Afteward, upon waking through Schuck’ straler, Hillman “saw a pump shotgun behind an easy
char next to the front door. It had apent hull partidly gected out the gection port. 1t was muzze up,
leening againgt thewall.” He observed ammunition in the kitchen and in the back bedroom. Many empty
beer cans were “sacked very nedtly in various places throughout the house,” and there was “an empty
whiskey battle in the garbage can.”
9.  Invedtigator Gregory Box of the Missssppi Highway Patral testified thet when he arived a the
scene Schuck was handeuffed and was on the ground on the Ieft Sde of the porch coming out the front
door. Box performed a“gun resdue kit” test on Schuck, which “came back negaive because dl it hed
onitwassand” Box singpection of theindde of the trailer reveded no evidence of agtruggle.
110. The officers did not atempt to question Schuck a the scene because “it was gpparent he was
intoxicated, very much 0.” The next morning, after waiving hisrights, the defendant admitted thet he had
shot Beedey. Asked to destribe his demeanor, Box tedtified asfollows

[H]ewasn't as upsat as| would have been if | hed killed somebody. Hewastaking with

us made plenty of sense. He understood what wasgoing on. Heshowed someremorse,

and then hewouldn't show any remorse. He destribed it as being atarrible Stuation at

one time | bdieve was the words he usad ... Then a another time he said prior to the

tgping when we sarted questioning him he said that he didn’t meen to kill him but hewas

glad thet hekilled im.  Just hisdemeanor waan't anything like minewould have been hed

| killed somebody and felt bad about it, or how anormd person that hed killed somebody
would react.



11.  Dr. Stephen Timothy Hayne, acoepted by the court as an expeart in thefidd of forendc pathology,
hed performed the autopsy on the victim’'s body. Dr. Hayne tedtified that the victim had sustained four
“injuries cong gtent with buckshot wounds, dl of which were located over the back surface of the body.”
He found no entry wounds on the front of the body. The * spread of the shat” indicated “thet therewasa
congderable disance from the end of the muzzle, the wegpon, and the body when the shotgun wasfired.”
Dr. Hayne conduded thet “Mr. Beedey died from a shotgun wound in the back.”

112. Thedefense presented expert opinion testimony by Dr. Danid Koch, adinicd psychologist from
Mobile, who tedtified that he had worked on and performed opinions in over a hundred murder cases
probably “forty to fifty percent of thetime’ for the State. Hetedtified a length and in great detail about the
tests thet he had performed in his evauation of Schuck, as wel as the other information which he
considered, and explained that hepent “ about eight hours” with Schuck and another Sx hourswithrecords
and record review.”  The entire evaluation was done after Schuck had beenincarcerated for “ some seven
months.” The|.Q. test which was adminigtered by Dr. Koch, for the most part was not described asis
ordinarily heard in criminal cases, but rather were described as a percentile of the populaion. Dr. Koch
did findly say that “when welook at them overdl, the left hemigphere informetion, the verbd information
was 84, which is the lower fourteenth percertile of the population. The right hemisphere of the brain
functions were ningteenth percentile And thet Ieft him functioning a the Sxteenth percentile in the
population, or stated another way, eghty-four percent of peoplewaking around would haveahigher 1.Q.
thandid thispatient.” When asked by Schuck’ s counsd what was his opinion asto the probable cause of
“thet defiat”, he responded that Schuck’s “dcoohol use was extensve after 1980" and “cartanly, a

sgnificant degree of hisimparment would be due to hislong term excessve dcohal abuse” He opined
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that Schuck was competent to stand trid, but he did not understand the nature of his acts a the time [of
the shooting] and could not distinguish between right and wrong a the time. He a0 testified about
Schuck’ s* high readings on schizophreniaand paranoia based onthe MMPA! test,” and ated thet hed he
been evduaing Schuck a the time of the shoating, he “would have put himin apsychiaric hospitd.” On
cross-examingtion, Dr. Koch agreed that * sdlf-induced d coholismis Schuck’ sproblem, if any,” and it was
“probably the primary factor; damageto the brain from excessive doohol use over time” Also on cross
examinationtherewas questioning about Schudk’ sdisciplinary actionsin hismilitary record and hisrecords
withthe V. A. hospita. Koch was dso questioned about an “automobile accident”in 1980, after which
Schuck wasin acomafor two weeks Dr. Koch testified that Schuck’s face was “ smashed,” and facid
bones broken; then he said “it' squite likdy that . . . somedamage . . . will show up in the evauation.”
To which the prosecutor responded by asking, “[alre you aware, Sir, that he was * drunk in the back of a
moving truck and fdl out?” No objection was interposed by defense counsd.  Charles Schuck tedtified
thet his brother was, essentidly, crazy with rege d thetimein question.

113.  In rebuttd, the State introduced expert opinion testimony of Henry Maggio, M.D., whose
expeariencein providing eva uationsand tesimony inarimind casesisextensve. Dr. Maggiotedtifiedtothe
Oetalls of hisevduations done gpproximatdy 11 months after the shoating, which led himto condude: thet
Schuck was* manipulating the truth”; that his explanation then, of the eventsright after the shoating dmogt
ayear ealier (checking the victim for pulse, checking the gunshat wound, tdling people to get the sheriff,
etc.) wasbasicdly substantiated and corroborated by theather witnesses; and that Schuck “most certainly”
knew the difference between on wrong on December 7, 1996. He found that those acts were “dll
purposeful acts. And what he [said wasg| purpossful. 1t'slogicd, it makes sensg, it followsin alogica
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fashion” Hedso tedified that “on the day of thiskilling” Schuck “had a pogtive urine for cocaneand a
blood dcohal of 435 milligrams percert....alot of doohal in hisblood stream.”  But he went on to point
out thet Schuck continued drinking “right before he was arrested” and that he “found nothing thet would
dissuede me from my finding.”

114.  The jury found Schuck guilty, and he was given a life sentence in the custody of the Missssippi
Department of Corrections. Aggrieved, Schuck filed this goped through gppointed counsd, who filed a
brief raisng four issues, and subsequently Schuck himsdf filed a pro-se supplementd brief rasing three
additiond issues

ISSUESRAISED BY SCHUCK’SATTORNEY

l. WHETHER THE TRIAL COURT ERRED IN GRANTING
INSTRUCTION S1, WHICH PERMITTED CONVICTION OF
SCHUCK WITHOUT REQUIRING A UNANIMOUSFINDING BY
THE JURY ON THE ELEMENTS OF THE INDICTED CHARGE,
AND WHICH PERMITTED THE PROSECUTOR TO USURP THE
POWER OF THE GRAND JURY AND TO SEEK ACONVICTION
ON A DEPRAVED HEART THEORY OF MURDER FOR WHICH
MR. SCHUCK WAS NOT INDICTED. FURTHERMORE, THIS
JURY INSTRUCTION PERMITTED A CONSTRUCTIVE AND
SUBSTANTIVE AMENDMENT TO THE INDICTMENT BY THE
PROSECUTOR.

. WHETHERTHETRIAL COURT ERREDINDENYING SCHUCK'S
MOTION SEEKING TO SUPPRESS SCHUCK'S STATEMENT
REGARDING HISINVOLVEMENT IN THE SHOOTING.

.  WHETHER THE TRIAL COURT ERRED IN DENYING
SCHUCK’S MOTION FOR A MISTRIAL MADE WHEN THE
STATE IMPROPERLY ELICITED FROM WITNESSESCOOPER
AND MAGGIO THE BLATANTLY INCORRECT TESTIMONY
THAT SCHUCK HAD BEEN DISHONORABLY DISCHARGED
FROM THE U.S. NAVY AND THAT HE HAD A BAD CONDUCT
RECORD WHILE IN THE SERVICE.



V.  WHETHER THE VERDICT OF MURDER WAS AGAINST THE
OVERWHELMING WEIGHT AND SUFFICIENCY OF THE
EVIDENCE AND THE TRIAL COURT ERRED IN DENYING
SCHUCK’S MOTION FOR A DIRECTED VERDICT AND HIS
MOTION FOR A NEW TRIAL.

ISSUESRAISED BY SCHUCK PRO SE

V. WHETHER SCHUCK WASDENIED HISRIGHT TO TESTIFY AS
GRANTED BY ARTICLE 3, SECTION 26 OF THE MISSISSIPPI
CONSTITUTION OF 1890.

VI. WHETHER THE ASSISTANT DISTRICT ATTORNEY
COMMITTED PROCEDURAL MISCONDUCT IN CLOSING
ARGUMENT BY BOLSTERING THE CREDENTIALS AND
TESTIMONY OF STATE’'S WITNESS OVER THE DEFENSE’S
WITNESS.

VIl. WHETHER DEFENDANT/ APPELLANT WAS DENIED
EFFECTIVE ASSISTANCE OF COUNSEL AT TRIAL

115.  We condude that these issues are without merit, and we &ffirm the trid court.

DISCUSS ON
116. I1SSUE I. Schuck firg chdlenges the granting of Indruction S-1 under the plain error doctrine,
even though he recognizes thet it was not properly preserved in the record. S-1 reeds asfollows

The Court indructs the Jury thet murder is the killing of a human being with mdice
aforethought, nat in necessary sdif-defense, and without the authority of law, by any means
or in any manner, when done with the premeditated and ddiberate design to effect the
deeth of the person killed. The Court further indructs you thet if you bdieve from the
evidencein this case, beyond a reasonable doulbt, that Frederick E. Schuck, on or about
December 7, 1996, killed Byron E. Beedey, a human being, without authority of law,
dther:

(& with the premeditated and ddiberate design to effect the death of

Byron E. Beadey with mdice aorethought;

or

(b) donein the commisson of an act eminently dangerous to others and

evincing adepraved heart, regardless of human life, dthough without any
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premeditated design to effect the deeth of Byron E. Beedey, and nat in
necessary s f-defense;
then Frederick E. Schuck is guilty of murder, and it is your sworn duty to so find.
17. Schuck damsthe indruction’s phrasing makesit impossble to determine whether the jury found
himguilty of depraved heart murder, or ddliberate desgn murder, two mutudly exdusive and incompetible
theoriesof murder. Schuck concedes that when thisingruction was offered, he falled to meke the proper
objectionnecessary to presarvetheissuefor review, objecting on theground thet the chargedid not require
the jury to find beyond a reasonable doulat that the defendant “knew right from wrong & the time of the
commission of the offense” The objection was overruled by the court, and the ingtruction was granted.
118.  Ongpped, Schuck rasesfor thefirg timethet theingruction “wasaflaved mingling of two distinct
and compdtible theories of murder” which “erasd d] the requirement for aunanimousjury” and permitted
a" condructive and subgtantive amendment of theindiciment...” The State assertsthat “[g]n objection on
one or more spedific grounds a trid condtitutes awaiver of al other grounds for objection on gpped.”
Grayv. State, 728 So. 2d 36, 60 (Miss. 1998). ThisCourt hasdso held thet “ aparty may not arguethet
anindruction was erroneous for areason other than the reason assgned on objection to theindruction a
tid.” Walker v. State, 740 So. 2d 873, 887 (Miss. 1999).
119.  Althoughthisissuelackssubstantive merit andisprocedurdly barred, areview onthe meritsshows
thet this Court has rgected a Smilar argument:
Sanders charges aror in the granting of indructions S-1 and S-2. Spedificaly,
Sanders argues that he was charged with depraved heart murder pursuant to Miss. Code
Am. § 97-3-19(1)(b) and that the proof a trid should have been limited soldy to
evidence rdating to thet Sngle dassification of murder. Senders argues that a ddiberate
Oesign murder ingruction should not have dso been given. IndructionsS-1 and S2told
the jury it could find Sanders guilty of murder if hekilled Watts "with the ddiberate design
to effect the desth of Mavin Waits ..." or if he killed Waits while "engaged in the
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commisson of an act eminently dangerous to others and evincing a depraved heart,
regardless of human life, by then and there striking the sald Marvin Wattsin the head with
ahammer...."

Thesetwo versgonsof murder track Miss. Code Ann. 8 97-3-19, which provides

in pertinent part:

(D Thekilling of a human being without the authority of law by any means or in any
manner shdl be murder in the fallowing cases

(@ When done with deliberate design to effect the deeth of the person killed, or of any
humen baing;

(b) When done in the commission of an act eminently dangerous to athers and evindng
a depraved heat, regardless of humean life, dthough without any premediteted design to
effect the death of any particular individud.

We addressed thisissuein Mdlett v. State, 606 So.2d 1092, 1094 (Miss1992),
which provides

Thereisno quedtion that the Sructure of the datute suggests two different kinds
of murder: deiberate design/premeditated murder and depraved heart murder. The
dructure of the daute uggests these are mutudly exdusve categories of murder.
Experience beies the point. As a matter of common sense, every murder done with
Odiberate design to effect the desth of another human bang is by definition done in the
commisson of an act imminently dangerous to others and evinding a depraved heat,
regardiess of human life. Our cases havefor dl practica purposes codesced the two to
the Section 97-3-19(1)(b) subsumes (1)(a).

We hdd that it was not eror to grant both indructions. Thisview was reessarted
inHurnsv. State, 616 So.2d 313, 321 (Miss.1993) and Catchings v. State, 684 So.2d
591 (Miss1996). Our holdings in these cases are digpostive of this issue This
assgnment of eror iswithout merit.

Sandersv. State, 781 So. 2d 114, 118-19 (Miss. 2001). Seealso Catchingsv. State, 684 So. 2d

591, 599 (Miss. 1996) (the theory of depraved heart does nat amend theindictment and that subsections

(a) and (b) of section 97-3-19 (1) are codlesoed’).

Inthe present case, Schuck arguesthat the only theory of murder presented by the grand jury was

one of deliberate desgn murder. Schuck interjects thet a no point during the pre-trid, trid or pot trid
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proceadings did the State move to amend the indictment from the grand jury to reflect the theory of
depraved heart murder. Schuck’ sargument isthat distinct and incomptibletheories of murder were given
in the indruction. The trid court found that the indruction incorporating both deiberate desgn and
depraved heart murder was proper. Basad on the haldings of this Court in Sanders and Mall ett, we
agree with the trid court and find this issue without merit.

21. ISSUE I1. Schuck next arguesthet thetrid court erred in admitting hisstatement whichwasgiven
the morming after the shoating. Trid counsd filed amotion to suppresstheincul patory Satement made by
Schuck to Al Hillmean of the George County Sheriff’ sDepartment and Greg Box of theMissssppi Highway
Patrol on the moring of December 8, 1996. There were two separate transcripts of the Satement: one
meade by the Highway Patrdl a the direction of Box and the ather made by the George County Sheriff's
Depatment a the direction of Hillman. Both were entered into evidence & the hearing.

f22.  Schuck maintainsthat theacohol, cocaine, and prescription drugsin hissystem rendered hiswaiver
of theMiranda rightsineffective. He acknowledgesthat these rights may bewalved, but thet any waiver
mugt be meade knowingly and intdligently. Therefore he argues that any satement made during the
questioningwould beinedmissble. Additiondly, hearguesthat when aninterrogation isconducted without
the presence of an atorney, a heavy burden rests on the government to demondrate thet the defendant
knowingly and intdligently waived his privilege againg sdf-incrimination and right to counsd.

123.  Duing the hearing on the motion to suppress Schuck’ s datement, the Statefirst caled Greg Box
of the Crimind Invedigaions Bureau of the Missssppi Highway Peatrol, who performed the “gunshot
resdue kit” test on Schuck & the scene. Box testified thet when he went to Schudk’ s resdence located
on Smith Bang Road, hefound Schuck, who was* extremdy intoxicated,” lying “on theground by thesde
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of the front porch coming out of thetraller.” Box did not question the defendant a that time * because of
the condiition hewasin.” Schuck wasthen trangported to the George County Hospitdl. At about midnight,
Box went to the hospitd and inquired about Schuck’ s condition, and wastold the blood alcohal level wias
downfrom .43 percentto.14. Again, “[blecauseof hislevd of intoxication,” Box dedlinedtoquestionhim.

Schuck was rdeasad from the hospital between 8:00 and 8:30 the next morming. Box and Investigator Al

Hillmen interviewed him & the George County Jal. Schuck appeared coherent and sober and was given
his Miranda warnings by Hillmaen. Schuck waived his rights and agreed to tak to the officers
Additiondly, Box testified that Schuck was not threetened, coerced or offered any reward in exchangefor
his gatement. Box’ stestimony was corroborated by Hillman. The defense put on no proof at the hearing,

and thetrid oourt ultimatdy ruled thet the Satement was admissible

724.  “The prosecution shoulders the burden of proving beyond areasonable doulbt thet the confession
wasvauntary.” Hornev. State, 825 So. 2d 627, 639 (Miss. 2002) citing Morgan v. State, 681 So.2d
82,86 (Miss 1996). This"burdenismet and a primafacie case made out by tetimony of an officer, or
other persons having knowledge of the facts, thet the confesson was voluntarily made without threats
coercon, or offer of revard.” Morgan, 681 So.2d & 87. The drcuit court Sts as a fact finder when
determining voluntariness of a confesson, and its determination will not be reversed unless manifestly
wrong. |d.

125. ThisCourt hasheld that adefendant’ smenta condition doesnat automeatically render aconfession
inadmissble, but is one factor to consder among the totdity of the circumstances of a confesson.

Holloway v. State, 809 So.2d 598, 604 (Miss. 2000). Further, we have sated that intoxication does
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not autometically render aconfessioninvoluntarily but insteed the confesson’ sedmissibility dependsonthe
degree of intoxication. 1d.

126. Thetesimony of theofficersesablished aprimafacie casethat the Satement by Schuck wasmeade
fredy and voluntarily after avaid waver of isMiranda rights Once such aprimafacie caseis proven
by the State, the burden then shifts to the Schuck to offer evidence to rebut the State' s prima facie case.
Id. Schuck faled to dispute said testimony mede or to offer any evidence a the hearing. Thetrid judge

applied the correct legd standard, properly considered the totdity of the circumstances, and held that
Schuck’ s satement was free and voluntary, and thus admissble. Thisissue iswithout merit.

27. 1SSUE I11. Schuck next assartsthat the trid judge should have granted a midrid based on the
exaninaion of State witnesses David Cooper and Dr. Maggio, regarding Schuck’s military record.
Cooper wasalongtimefriend of bath Schuck and the deceased, Chucky Beadey. On cross-examinetion,
defense counsd asked David Cooper about Schudk’ smilitary service, induding histour of duty in Vietnam,
hismedicd trestment a the Veterans Adminidration Center in Biloxi, and his diagnods of podt traumatic
dressdisorder. Theredfter, the following questioning took place:

RE-DIRECT BY MR. SAUCIER [Assgat D.AJ:

Q. Mr. Cooper, do you know about the military service of
Freddie Schuck?

A. | know wha he hastold me.

Q. Okay. In other words, when he said he went to Vietnam,
thet’sjust what he hastold you?

A. Right.

Q. Did hetdl you wheat type of discharge he got?

A. Undesrablel think.

Q. And was that because when he went to Vietnam he only
sayed avery short length of time? Did hetdl you about thet?

A. Oh, | don't know. Wedidn't discussthat.
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Q. Did hediscusstha he hed been reprimanded by hisofficersfor falling
to heed ther orders?
A. Yesh.
BY MR. HUNTER: We are going to object to that and
ask to be heard, Y our Honor.
BY THE COURT: Overruled.
BY MR. HUNTER: Can we be heard on the record?

BY THE COURT: Yes 4.
BY MR. SAUCIER [continuing]:

Q. And the conversstionsthat he had with you about his military
sarvice, you were aware were you not that not only did he get that
discharge but he didn't like the military service?

A. No, hedidn’t like military sarvice| don't think.

Q. And hedidn't like authority?

A. | didn't likethe military service

128. Outsdethe presence of the jury, the defense moved the court “toingruct thejury to disregard the
questions of counsd regarding any past bad acts of the Defendant which were dicited for purposes of
prejudicng the case againg the Defendant.”  Additiondly, the defense moved for amidtrid on thisground.

The prosecutor responded as follows:

Number one, | havenever diditedintoxication by thisDefendant. Counsd
oppositedidted it about hisown dient. | never didted anything about an
dtercation between the Defendant and Chucky Beedey; counsd opposite
didted that information. | never didted information about other drinking
or physicd encounters, counsd opposte did. | objected when, in fat,
those items were attempted by counsd opposte. Counsel opposite
mentioned his military sarvice with thisindividud. He mentioned his pill
teking, hispsychologica care, thefact that hehad beenaVignam veteran.
And dl of that now, subject to the Court’ s gpprovd, fully opensthe door
both ways not jugt for the victim, but both ways, because counsd
oppaosite is correct. | think in theory none of that should have been
dlowed until the Defendant took the stand. But, aso, none of it should
have been dlowed againg Chucky Beedey unttil he took the sand and
esablished sdf-defense. But Snce he perasted on with these avenues,
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thenthisis cartainly and opportunity and an areawherewe should bedble
to gointo.

The court agread and overruled that maotion for midrid.

129. Schuck dso assgned asaroar, in hisdatement of thisissue and hissummary of hisarguments, the
tesimony of the State s witness Dr. Henry Maggio regarding Schudk’s military discharge. Arguing thet
Maggo “embdlished hisdishonorabledischargetestimony with theassertionthat Mr. Schuck had dsobeen
court-martided” and thet “[t]his information was incorrect but persstently pursued by the prosecutor.”
Schuck neverthdessfalled to develop this second part of the issue. The record reveds that Dr. Maggio
testified thet “ he (Schuck) was court-martided, and hewas discharged with adishonorabledischarge. And
hesad, no, it wasan honorabledischarge....” Defense counsd objected, thetrid court overruled and said
he could “bring it out on Cross’. Defense counsd successfully showed that Dr. Maggio wasin error, by
having him read from Schuck’s discharge records that showed *under honorable conditions’. Defense
counsd did not renew his objection nor did he ask for amidrid at that point. Rether, he continued with
other cross examingtion.

130.  This Court reviews atrid court’s decison to deny amotion for amidrid for aouse of discretion
— that is, this Court defers to the trid court’s decison and will not reverse the decison unless it was
unreasonable and unduly prgudidd. Webster v. State, 817 So.2d 515, 521 (Miss. 2002).

131. Thetrid judge was correct in his ruling to deny the motion for midrid. Evidence, athewise
inadmissble, can be properly presented where the defense has * opened the door” on crass examination.

Hall v. State, 691 So. 2d 415, 418 (Miss. 1997). Thetrid court has“broad discretion” to alow such
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guestioning on re-direct examination. Cavett v. State, 717 So. 2d 722, 726 (Miss. 1998). Thedefense
guestioned Cooper & length concarning Schuck’ s millitary service

132.  “When ‘the defense atorney inquires into a subject on cross-examination of the State's witness,
the prosecutor onrebuttd isunquestionably entitled to daborateonthemaiter’ . ... Becausethesemaiters
weredl ‘brought out on cross-examinaion, wefind thetria court did not abuse itsdiscretion in denying
the mation for migrid and dlowing redirect examination onthe matters” Webster, 817 So.2d at 521,
De La Beckwith v. State, 707 So.2d 547, 591 (Miss. 1997) (citations omitted).

133.  Schuck has not shown an abuse of discretion by the trid court in dlowing this tesimony.  All
metters questioned on re-direct examination were matters brought out on defense’ s cross-examination of
thewitness Therefore, thisis without merit.

134. ISSUE IV. Schuck assartsthet the evidencein this case supports aconviction of heat of passon
mandaughter, rather than murder, and therefore the trid court erred in denying his motion for a directed
verdict and his mation for anew trid. He denounces the verdict by chdlenging both the weight and
auffidency of the evidence againgt him. The sandard of review st by this Court for aufficiency of the
evidenceis

Our concern here is whether the evidence in the record is suffident to sudtain afinding
adverse to [the defendant] on each dement of the offense of murder. In the present
context wemust, with respect to eech dement of the offense, congder dl of theevidence--
not just the evidence which supports the case for the prasecution--in the light most
favorableto the verdict. The credible evidence which is consgtent with the guilt must be
accepted astrue. Theprosscution must be given thebenefit of al favorableinferencesthat
may reasonably be drawn from theevidence. Mattersregarding theweight and credibility
to be accorded the evidence are to be resolved by thejury. We may reverse only where,
with repect to one or more of the eements of the offense charged, the evidence so
consdered issuch that reasonable and fair- minded jurors could only find the accused not

quilty.
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Drakev. State, 800 So. 2d 508, 516 (Miss. 2001) (citing Collier v. State, 711 So. 2d 458, 461 (Miss.
1998) (quating Wetz v. State, 503 So. 2d 803, 808 (Miss. 1987) (citations omitted)).
135.  Likewise indetermining whether ajury verdict isagang the overwhd ming weght of theevidence,
this Court uses the following sandard:

In determining whether ajury verdict is againgt the ovewheming waght of the evidence,

this Court must accept as true the evidence which supports the verdict and will reverse

only when convinced thet the dreuit court hasabusad itsdiscretion infalling to grant anew

trid. Only in those cases where the verdict is o contrary to the overwheming weight of

the evidence that to dlow it to sand would sanction an unconscionadle injustice will this

Court digurb it on gpped.
Drake, 800 So. 2d a 517 (quoting Pleasant v. State, 701 So.2d 799, 802 (Miss. 1997) (citations
omitted)). A less dringent rule would denigrate the condiitutiond power and responsihility of the jury in
our aimind judice sysem. Hughesv. State, 724 So. 2d 893, 896 (Miss. 1998).
1136.  Schuck contends thet the facts show that his and Beedey' s friendship digntegrated into aviolent
confrontationon the day of the shoating. Schuck refersto the State! switness David Cooper who testified
thet about two months before the killing “ Chucky hit Freddie and knocked him down”, and thet Freddie
(Schuck) was hallering “leave me done”  Cooper d o tedtified thet Beedey hit Schuck with an object of
some type and knocked Schuck to the floor. He further tedtified that Schuck had bad hips and needed
bath of them replaced and hed difficulty getting up from aStting postion.
137.  Schuck arguesthat the* evidencein thiscase upportsaconviction of heet of passon mandaughter,
rather then murder ...” Ordinarily, whether ahomicide is murder or mandaughter is a question of fact for
thejury. Jackson v. State, 740 S0.2d 832, 834 (Miss. 1999). The State contends that the evidence

mugt betaken inthelight mogt favorabletotheverdict. Jackson v. State, 580 S0.2d 1217, 1219 (Miss.
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1991) (on gppdlate review the State "is entitied to the bendfit of dl favorable inferences that may
reasonably bedravn fromthe evidence'), andNoev. State, 616 So.2d 298, 302 (Miss. 1993) (evidence
favorable to the defendant should be disregarded). The jury is the judge of the credibility of awitness
Harrisv. State, 527 So. 2d 647, 649 (Miss. 1988). ThisCourt “will not set asdeaguilty verdict, absent
other aror, unlessit is dearly aresult of prgudice, bias or fraud, or is menifesly againg the weight of
credible evidence. Drake, 800 So.2d a 517(citingMaiben v. State, 405 So. 2d 87, 88 (Miss. 1981).
138.  Asrecounted above, there was ample credible testimony for the jury to find Schuck guilty of
murder. Thisassgnment of eror iswithout merit.

139. ISSUE V-PRO SE. Thefird issueraised by Schuck in hissupplementd pro sebrief isthat his
counsd denied hiscondtitutiond right to testify becausethey never cdled himtothewitnesssgand. Wenaote
at theoutsat thet thisdleged error isnot properly beforethe Court, asthefirg timethisalegation was mede
isin Schuck’ s supplementd brief. Thusit is without merit. We have on many occasons hdd that “[wie
must decide each case by the facts shown in the record, not assartions in the brief. Oakwood Homes
Corp. v. Randall, 824 So. 2d 1292, 1293 (Miss. 2002) (internd citations omitted.) Consderation of
metters on goped islimited strictly to matters contained inthetrid record. Phillipsv. State, 421 So.
2d 476, 478 (Miss 1982). To the gppdlant fdls the duty of insuring that the record contains sufficient
evidenceto support hisassgnmentsof error ongoped. Burneyv. State, 515 So. 2d 1154, 1160 (Miss.
1987) (quating Robinson v. State, 345 So. 2d 1044, 1045 (Miss. 1977). Because Schuck’ sdlamsare

unsupported by the record, they are without merit. 1d.
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140.  Schuck dso contendsthat his conviction can not Sand because the jury was not indructed thet it
could not infer guilt from hisfailureto testify. Here, thejury was properly indructed in Ingruction D-1 as
fdlows

The chargeisnot evidence. The Defendant is presumed to beinnocent and does not have

to tedtify or present any evidenceto proveinnocence. The State hasthe burden of proving

every dement of the charge beyond a reasonable doubt. If it falls to do o, you must

return anot guilty verdict.
Becauseacopy of dl theingructionsrequested a trid isintherecord, it isdear that defense counsd never
asked for a separate ingruction, or an addition to D-1, which would say that the jury shdl draw no
inference of guilt from Schudk’ sfallure to tedify. Thusthisissue was not raised. While Schuck hed the
right to have this type of indruction given, thereis no obligation for the trid court to requireit. Falureto
ask for, or the decison not to ask for, such an ingruction cannot be said to be error, because it is subject
to debate whether such an indruction heps or harms the defendant who does not tegtify.  In De La
Beckwith v. State, 707 So. 2d a 584, the defense requested and was granted an indruction which
provided thet “[t]he Court indructs the jury thet the defendant has an dosolute right under the law not to
tedtify inthiscase, and thejury shdl draw no inferencewhatever from Mr. Beckwith’ snot having doneso.”
Therewesad*[w]ehavereasoned that such aningruction * probably brought to the atention of thejurors,
and impressad them, the fact thet [the defendant] did not testify, more then the argument of the digtrict
atorney.”” (dtingJackson v. State, 440 So. 2d 307, 310 (Miss 1983)). Thus, thedecisonto usesuch

indruction, or not, can be atactica one, and thusit cartainly cannot be sad that it waserror for Schuck’s

counsd tofall to useit. Schuck’sargument on thisissue iswithout merit.
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1. ISSUEVI-PROSE. Schuck contendsthat the State committed prasecutorid misconduct when
it mede the fallowing Satement:

Let’s go through what you heard about the defense. Insanity. On the testing y'dl heard

these expats. We can tak about the experts 1’'m not going to get into all that. Y’dl

meke up your minds. Thereonly onething | want to point out on theseexperts. Actudly,

two things | want to point out on these experts. Number one, you got a forensic

psychiatris, okay, againg apsychologis. A psychiaris hasbeento med school. Hehas

been through an internship. He has been through three years of sudy on disorders of the

mind. He has to pass a board catification. And he gives his opinion. A psychologist

doesn't go through neer that. Okay.
142. Having faled to contemporaneoudy object to whet he contends is improper dosng argumert,
Schuck isprocedurdly barred fromraigng thisissueon goped. Manning v. State, 735 So. 2d 323, 344
(Miss 1999). Procedurd bar aside, the comments made by the State were basad on the evidence, and
the date's argument that the testimony of Dr. Maggio, the State’' s expert, should carry more weght then
thet of Dr. Koch, iswdl withinthe*widelaitude’ granted during dosing arguments concerning theweight

of expert tesimony. Caston v. State, 823 So. 2d 473, 496 (Miss. 2002).

3. Thisisueiswithout merit.

4. 1SSUE VII-PRO SE. Schuck makes agenerd daimthet hewasdenied effective assgance of
counsd at trid while being represanted &t thetrid leve by John Hunter and Sdney Barnett. Thereisawdl
eseblished dandard for determining if a defendant recalved effective assdance of counsd. “The
benchmark for judging any daim of ineffectiveness [of counsd] must be whether counsd's conduct 0
undermined the proper functioning of the adversarid process that the trid cannot be relied on as having
produced ajust result.” Strickland v. Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 80 L.Ed.2d
674 (1984).
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145.  This Court has adopted the Strickland test halding:
[Thig test requiresashowing that counsd's parformance was aufficiently deficent

to conditute prgjudice to the defense. The defendant has the burden of proof on both

prongs. A strong but rebuttable presumption, that counsd's performance fdls within the

wide range of reasonable professond assgance, exids The defendant must show thet

but for hisatorney'serrors, there is areasonable probahility that he would have received

adifferent result in the trid court.
Rankin v. State, 636 So. 2d 652, 656 (Miss. 1994) (citations omitted).
6. This Court must determine whether counsd's performance was both deficent and prgudicid as
viewed from thetotdity of thedrcumgtances. Carneyv. State, 525 So. 2d 776, 780 (Miss. 1988). The
defendant is entitled to an evidentiary hearing if he can raise facts regarding ether deficiency of counsd's
conduct or prgudiceto thedefense. Alexander v. State, 605 So. 2d 1170, 1173 (Miss. 1992). Only
when this Court determines that defendant’s counsd was condtitutiondly ineffective, will theremedy beto

reverse and remand for anew trid. Nicolaou v. State, 612 So. 2d 1080, 1086 (Miss. 1992).
147.  Schuck does not demondrate thet his lawyer’s conduct was 0 deficient and prgudicid asto
warant anew trid. Thisargument iswithout merit.

CONCLUSION
8. We condude that there was no individud reverdble eror, nor was there cumulaive error
waranting reversd. Viewing this case as whole, Schuck was not denied a fair trid. Each of the
assgnments of eror iswithout merit. The judgment of the Circuit Court of George County is affirmed.
149. CONVICTION OF MURDER AND SENTENCE OF LIFE IMPRISONMENT IN
THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS,

AFFIRMED.

PITTMAN,CJ.,.SMITH,P.J., WALLER,EASLEY,CARLSONAND GRAVESJJ.,
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CONCUR. McRAE, P.J. AND DIAZ, J., NOT PARTICIPATING.
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