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1.  The Stae€' s amended mation for rehearing is granted. The origind opinions are withdrawn, and
these opinions are subgtituted therefor.
2. BrothersBilly Ray (Bill), Jason, and Charlie Harriswere indicted seperately and tried together for
the murder of Ronnie Travis A jury seeted in the Circuit Court of Madison County returned a guilty
verdict againg each for depraved-heart murder, as codified in Miss. Code Ann. 8 97-3-19(1)(b) (2000).
They were each santenced to lifeimprisonment without parole. From thesejudgments; they indtituted this
consolidated gpped.
13.  Becausethe Court findsthet the Circuit Court of Madison County committed no reversble error,
we &firm the convictions and sentences

FACTS
4. Acoording to dl the witnesses, the Windy City Club in Madison County was packed the night of
November 7, 1999. That night a the dub, Endl Weethergpoon catered a birthday party for her friend,
JoanBooze. Boozescousn and her cousn'sboyfriend, Ronnie Travis, werein attendance. Also presant
a the dub were the Harris brothers Chalie, Jason, and Bill. Whiletestimony differed asto who wasthe
initid aggressor, afidfight darted ingde the dub between Ronnie Travis and Bill Harris. Thefight soilled
out the front door onto the gtreet outsde the dub where Jason and Charlie Harris joined it.  Severd
spectators weatched thefight until gunshatswereheard, and most took cover. At thecondusion of thefigrt,
Ronnie Travis lay in the ditch across the streat from the dub. A passng motorist took Travisto the
hospitd. The Harrises fled the scene in a gold Cadillec. Travis died dmost a day later due to ceréord
trauma secondary to blunt force trauma; his head had been struck with sufficient force to cause the brain

to swel to the extent that his body stopped performing basic functions



%.  Aninvesigator from the Madison County Sheriff's Office arrived a the hospitd after Travis hed
been takenthere. Hewastold en route that Travis had been shot and acquired the names and tdlephone
numbersof severd people a the hospita who mistakenly bdieved Travished been shot by Charlie Harris.
Next, hewent to the scene of thefight and took pictures. He observed atrail of blood drops|eading from
the Windy City Club acrossthe Sreet to the ditch where alarge pool of blood hed collected. He found
abloody white shirt in the street which belonged ether to Travis or abystander who hed used it to wrep
Traviss bleeding head before he was taken to the hospitd. He dso saw numerous spent bullet casings
scattered about the parking lot, but nonein the ditch.

f6.  Theinvestigator conduded fromwhat hehed beentold a the hospital and theevidence et the scene
that the Harrisbrotherswere the perpetrators of what, a thetime, was an aggravated assault. He verified
thet Charlie owned a gold Cadillac and worked a an automobile dedership in Jackson. He arrested
Charlie Harristhe fallowing day a work.

7. Ontheway back to Madison County, Cherlie Harris wias informed of his Miranda rights and
agreed to spesk with the investigator about the events of the prior evening.  During this conversation,
Charlie denied shoating Ronnie Travis, but admitted that he hed fought with him. Thenext day, Jasonand
Bill voluntarily surrendered to the Madison County Sheriff. They were dso informed of their Miranda
rights and agreed to spesk with the invedigator about the inddent with Travis Bill told the investigetor,
"I gat to fighting withsomeboysin thedub. Oneof them hit mewithaginbaottle Thefight moved outsde
| was on top of the boy in the ditch. Some other boys went to get their gunsout of thetrunk. | rantothe

car and they were shoating & us” Bill did not see Traviswith agun. Jason told the investigetor, "Me. .

No tests were conducted on any blood on the ground or shirt, nor were tests conducted on
Charlie Harriss gun or any bullet casings found at the scene.
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. Bill and Charliewerestting at thetable Ronniecameover to thetableand asked Bill something. Ronnie
hit Bill with abattle | went outsdefighting. | waskickinghim." When Ronnie Travisdied of hisinjuries,
the three brothers were indicted for depraved-heart murder.

8. At trid, the Sate cdled four witnesses the date pathologid, the investigaing officer,
Weetherspoon, and Booze. The pathologist tetified asto the cause of Ronnie Travissdesth. Spedificdly,
he sated thet the bruises and injuriesto Traviss body wereincongstent with being struck by solid objects
such as apiece of wood, but favored a condusion that Travis was sruck by an dbow, figt or possibly a
shod foot. Hedated thet it wasunlikdly Traviswould be constiousafter sudiaining theinjurieswhich killed
hm The medicd examing dated condusvey that Travis had not been shat. During his cross
examination, the State objected on relevance grounds to a question concerning nonksurgicd scars found
on Travissbody. Thetrid court sustained the objection, and the issue was not pursued further.

9.  The invedigator with the Madison County Sheriff's Office testified about the information he
gathered in the course of hisinvestigation, assummarized dbove. Hed o tedtified concarning thebrothers
Satements made after arest.

110.  Endl Wesathergpoon testified that Ronnie Traviswas Stting with her cousin & her tablein thedub
when Bill Harriswalked up and jabbed Travisin the facewith hisfingers. Bill then grabbed afull bottle of
gn off her table and atempted to hit Travis with it. She dated Travis took the bottle from Bill but lost
contral of it, and it burst when it sruck the ground.  The figtfight erupted, and Travis had the upper hand
whenthefight and the crowd of observersmoved outsde. There, Bill Harriswas asssted by hisbrothers,
They grabbed Travisby hisarmsand took him acrossthe sreet into the ditch wherethey repeatedly kicked
hm When someobsarverstried to hdp Travis, Bill Harrispulled agun from hisboot and " sarted shooting

intothe crowd." Weetherspoon took cover beside her car, which was parked in front of the club, and saw



othersflee ingde the dub. The brothers returned to kicking Travis, who was "balling up like thisin the
ditch, trying to keep them from kicking himin hisface" When the passng motorist sopped and helped
Travis, Bill Harrisfired his gun down the highway & the car asit drove avay. No onedsewasinvolved
inthefight; dl threebrotherswerelarger physcaly then Travis, and Weetherspoon did not seethe Harrises
drive avay nor anyone shoot & them in the gold Cadillac. Weethergpoon soon followed the maotorist to
the hogpita and told the investigetor about the event.  She was not interviewed nor was her atement
taken until December of the fallowing yeer.

f11.  Joen Booze obsarved Bill Harris and Ronnie Travis fighting insdethedub. Oncethefight moved
outdoors, she saw Ronnie Travis teke off his shirt. She dso saw the three Harris brothers kicking and
beeting Travisin the ditch acrossthe dreet. She heard agunshat come from the areaof the ditch, but she
becktracked from a datement she made to the investigetor earlier that one of the Harris boys hed a gun.
She did nat see them with agun that night nor did she see one of them shoat back a the crowd.

112.  Thedefendants cdled four witnessesto testify a trid: aradiologigt, Arthur Black, Margie Brooks,
and ChalieHarris. Thesum of theradiologig’'stestimony wasthat Ronnie Travis could have sustained the
injuries which killed him prior to the fight . He reeched this condusion was reeched after examining the
records of the autopsy performed on Traviss body, the hospitd records, and one x-ray radiograph taken
of Traviss head before he died. He compared Traviss case to one where aboxer dies days fter afight
dueto injuries sudained in the fight.

113.  Arthur Black tedtified thet he was rdated to both Ronnie Travis and the Harris brothers and hed
spokento Travisright beforethefight began. Before he testified about what he heard Travis say moments
before the fight began, the State objected, and the jury was excused to resolve anissue of hearsay. Black

hed previoudy given awritten datement to defense counsd dleging Ronnie Travissad, among other things,



"F—it, man, let's get it on" just before the fidtfight begen. Thetrid judge exduded any tetimony Black
might offer with regard to what Travis specificdly said that night. When the jury returned, Black testified
thet when he spoke to Travis, he was ganding between Travis and the table where the Harrises were
seated. Travished nothinginhishendsa thetime. Travismedeasudden mationin front of Black and then
reeched for something behind him. When Travis made amotion aove his heed, Black threw his hands
up and their hands hit. Black heard a bottle bregk on the floor behind him. He concluded Travis hed
picked up abattle from the table benind him.  He then heard the Harris brothers rise from ther table and
agenard commation happening around him.  He covered himsdlf and saw nothing moreingde or outsde
the dub. Hefurther testified that he heard both shotgun and pistal reportsoutside. Black tetified thet he
did not see Traviswith a gun that night and that Travis was amdler in dature then the Harrises He was
unaware of any prior encounter between Ronnie Travis and Bill Harris

114. Margie Brookstedtified that, over ayear before the fight a Windy City, Ronnie Travis hed gone
to her house, broken dl the windows of her son's car and thregtened to kill her entire family. Traviswas
amed with a pistol and shotgun and had used a basebd| bat he found in the son's car to breek the
windows. He returned later, using profanity and again threatening to kill her family. During dosing
argument, the State asserted thet Travis was angry because Brookss son had solen his car.

115. Chalie Haristedified on his own bendf that he was nat gtting a the table when Ronnie Travis
approached it. He saw Traviskick Bill's chair and swing thegin bottle a Bill over Arthur Black, who hed
stepped between them. 1t brokewhenit hit Bill'sraised hands, showeringhimwith glass Hewasunaware
of any previous encounter between Bill and Travis Charlie tedtified that when Bill grabbed Travis, four or
five more people jumped into the fight againg Bill. Whenthey forced Bill to thefloor and outsdethedub,

Chalietedtified heand Jason Sepped into hdp him. Hethen heard someone other then Ronnie Travissay,



"Go tothe car and get your s—." Charlieranto hiscar and got hisgun.  Thefight now hed ten to twelve
participants and had moved into the ditch acrossthe sreet. Charlie testified thet while he was returing
fromhis car with hispistal, he heerd gunshots from the ditch and told his brothersto get in the car because
someone was shoating a them. They got into thegold Cadillac and raced away. Charlietestified someone
shot the back of his car with a shotgun as they were driving off. Severd pictures of the gold Cadillac
showing pdlet-9zed halesin the rear were admitted into evidence
116. At the condusion of trid, the court ingructed the jury on the gpplicable law, induding murder,
mandaughter, and sef-defense. It refused severd more ingructions. During its ddliberations, the jury
drafted two questionsand presented them smultaneoudy to thejudge. One question reads, "Canaperson
act intheheat of passion and a the sametime events[Sc] adepraved heart regardless of human life?' The
other asks, "What isthe definition of heat of passon?' Thetrid court answered the jury thet it hed given
them dl theindruction it could and ordered them to return to their ddiberations. The jury found dl three
brothers guilty of depraved-heart murder.
DISCUSSION
l. WHETHERTHEMURDER CONVICTIONSMUST BEREVERSED

BECAUSE INSTRUCTION S-1 PRECLUDED THE JURY FROM

CONSIDERING EITHER SEL F-DEFENSE OR THE DEFENSE OF

OTHERS.

.  WHETHERTHECONVICTIONSMUST BEREVERSED BECAUSE

THEMURDERINSTRUCTION(S- 1) ALSOFAILEDTOTELL THE

JURY THAT IF IT [sic] THEY HAD A REASONABLE DOUBT

ABOUT WHETHER THE DEFENDANTS ACTED IN SELF-

DEFENSE, IT HAD ADUTY TO ACQUIT.
117. TheHarrisesarguethat the State!'sdepraved-heart murder ingruction for eech defendant —numbers

8, 9, and 10— lackstwo important phrases which warrant reversd: (1) "without authority of law™ and (2)



"not in necessary AHf-defense” The Harrisesdso argue that thefalureto ingruct thejury thet it had aduty
to acquit them if the dement "'nat in necessary sdif-defensg’ was not proven beyond a reasonable doubt
aso warrants reversd. These two issues are tregted jointly because they are intertwined concerning the
sdf-defense dement. The Sate respondsto thefirg issue by pointing out thet indructions 8, 9, and 10 use
the word "unlawfully,” and other ingructions place the burden of proof for conviction upon the State. With
regard to the second issue, the State directsthis Court to other jury indructions given which ingruct thejury
onsf-defenseand agatement madeduring dosing argumentsby the prosecution that the State must prove
the murder was not committed in self-defense. The State dso arguesthat even if the Harriseswere entitlied
to further indruction on sdf-defense, the trid court's failure to do so was harmless error. In reply, the
Harrises go to greet lengthsto disinguish a"conarete’ indruction from an "abdract” indruction and argue
that an"abdract” indruction cannot meke upfor thearorsina concrete” indruction. Therefore, they argue
thet the indructions as awhole do not adequatdy indruct thejury.
118.  This Court employs the following sandard of review when objections to given or refused jury
indructions are raised:

The sandard of review for chdlengesto jury indructionsisasfallows: Jury indructionsare

to be read together and taken as awhole with no one indruction taken out of context. A

defendant is entitled to have jury indructions given which presant his theory of the case,

however, this entittement is limited in thet the court may refuse an indruction which

incorrectly states the law, is covered farly dsewhere in the indructions, or is without

foundation in the evidence Humphrey v. State, 759 So.2d 368, 380 (Miss. 2000)
(dtingHeidel v. State, 587 So.2d 835, 842 (Miss. 1991)).

Austin v. State, 784 So.2d 186, 192 (Miss. 2001). To preserve ajury ingructionissue on goped, the

defendant must make a pecific objection to the propased indruction to dlow the tria court to condder

theissue Crawford v. State, 787 So.2d 1236, 1244-45 (Miss. 2001).



119. Thefull text of the Sngle depraved-heart murder indruction given to the jury, duplicated for each
defendant save for the subtitution of the name of the correct defendant, is asfollows
The Defendant, (name), has been charged in the indictment in this case with the arime of
murder. If you find from the evidence in this case, beyond a reasonable doubt thet the
Defendant, (name), did on or about the 7th day of Novermnber, 1999, fdonioudy, willfully
and unlawfully in Madison County, Missssppi,
1. Engagein an act eminently dangerous to athers, or ad and assig in an act
eminently dangerousto others and thet,
2. such at evinced a depraved heart, regardless of humen life, dthough without
any premeditated design to effect the desth of any particular individud, and thet
3. such at inflicted injuriesto Ronnie T r aviswhich caused hisdegth, thenyou
shdl find the Defendant, (name), guilty of Murder as charged in the indictment.
If the State hes failed to prove any one or more of the above listed dements, beyond a
reasonable doult, then you shdl find the Defendant nat guilty of Murder.
120.  The question whether thisingruction ersbecauseit falsto indude the language “without authority
of law” canbesummarily resolved. Ascan be seeninitsfirg paragraph, thisindruction directsthejury thet
it mugt find beyond areasonable doulot that the defendant acted “unlawfully.” ThisCourt hashdd theterm
“unlanfully” to be synonymouswith, and an acceptable subgtitutefor the phrase “without authority of law,”

goadficaly inthecontext of adepraved-heart murder indruction. Turner v. State, 796 So.2d 998, 1003-
04 (Miss 2001). The Harriseslist the numbers underneeth thefirg paragraph in support of their argument,
but the term “unlanfully” is used immediatdy above this enumeration. We therefore hold thet thereis no
mait tothar argument thet thetrid court failed to ingtruct thejury on thedement “without authority of law,”
even though its acceptable synornym does not gppear in a separate enumerated paragraph.

f21.  ThisCourt must next condder whether thefailuretoingtruct thejury to acquit if it found theHarrises
were acting in sef-defense and the falure of the depraved-heart murder indruction to include the words

"nat in necessary Hf-defense” condtitute reversible eror. In Reddix v. State, 731 So.2d 591 (Miss.

1999), thejury wasgivenindruction S-2 whichwasaverbatim recitation of the sdf-defenseingruction firgt
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announced inRobinson v. State, 434 So.2d 206, 207 (Miss. 1983), overruled on other grounds,
Flowersv. State, 473 So.2d 164, 165 (Miss. 1985). Reddix, 731 So.2d a 594. Thetrid court dso

refusad to give an indruction tendered by the defense that would have mede the jury aware of itsduty to

acquit if it determined the defendant was acting in sHif-defense. 1 d. On gpped, the defendant argued that
S-2 did not completdy indruct thejury onitsduty to acquit if it found he acted in sf-defense, and it was
error to refuse his tendered sdf-defense indruction where no other indruction addressed the subject. 1 d.
This Court agreed with both propositionsand conduded theerror warranted reversd. | d. & 595. Standing
aone, the Robinson indruction does not sufficently ingruct the jury on sdf-defense because it falls to
inform the jury that it is are bound to acquit if it finds the defendant to have acted in sHf-defense. 1d.
However, “wedo nat look a jury indructionsinavacuum.” Williams v. State, 803 So. 2d 1159, 1161
(Miss. 2001). The Harris brothers reliance on Reddix v. State, 731 So. 2d 591 (Miss. 1999), is
migplaced. AsinWilliams and M ontana, the problem found in Reddix is cured by theindructionsin
the casesubjudice. Montanav. State, 822 So. 2d 954, 957 (Miss. 2002); Williamsv. State, 803
So. 2d 1159, 1161 (Miss 2001). The ultimate question hereiswhether thejury knew from the collective
indructions given to them that the Harris brothers could be acquitted if they were acting in necessary sdlf-

defense. In reviewing a chdlenge to jury indructions, the indructions actudly given must be reed as a
whoe Montana, 822 So. 2d a 957; Williams v. State, 803 So. 2d & 1161 (citing Hickombottom
v. State, 409 So. 2d 1337, 1339 (Miss. 1992)). When soreed, if theingructionsfairly announcethe law
of the case and cregte no injudtice, no reversble error will befound. 1d.

Reddix isddinguishedin Montana and Williams. Montana, 822 So. 2d a 961; Williams, 803

So. 2d at 1161. ThisCourthddinWilliams thet if another ingtruction supplied the missing requirement,
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the problemwascured. 1d. Thefactshere asinWilliams, aredidinguished from Reddix inthat these
indructions refer to Hf-defense asadefense. Theingructions aso discuss what hasto be proven to find
an “as=ault judifiadbleonthe grounds of Hf-defense” AsinMontana, the jury was given amandaughter
indruction which induded the dlegedly omitted words, “in necessary sdif-defense” See Montana, 822
So. 2d at 961.

122.  Jury indructions are to be reed together, and, if the jury is fully and fairly indructed by other
indructions, the refusd of agmilar indructior doesnot conditutereverdableeror. Caston v. State, 823
So. 2d 473, 507 (Miss. 2002). The Harrises argument fails because the ingructions, when reed in ther
entirety, properly charged the jury on the issues of law the Harrises dam were omitted.  Further, the
indructions did not mideed the jury.

123. TheSaearguesthat useof thewords* not in necessary sdf-defense” isnat the only way of dearly
tdling the jury that the State had the burden of proving that the defendant was nat defending himsdlf. It
pointsout thet in this case, thejury wastold that an assault isjudificbleif the dements of Hf-defensewere
present. See Instruction 16A (“The Court ingructs the jury that to make an assault judifiabdle on the
grounds of sdf-defense, thedanger . .. .”). The Sate dtes Evansv. State, 797 So. 2d 811, 815-18
(Miss. 2000), where it daimsthis Court found it important thet the indruction told the jury thet akillingis
“judified” under certain conditions. The State argues that the use of the word “judtifidblé’ in Indruction
16A, combined with other indructions on the burden of proof, sufficently ingructed the jury on the law.
24. TheSatedso pointsout that jury indruction 16A was requested by the defendants, not the State.
It pointsto the desgnation in the lower right-hand corner of that indruction, which reads“D-8” It dso
pointsto thejury ingruction charge conference, daiming thet it further supportsafinding thet theingruction
was requested by the defense. A defendant cannot complain of an ingruction which he, not the Siate,
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requested. Buford v. State, 372 So. 2d 254, 256 (Miss. 1979); Musselwhite v. State, 212 Miss.
526, 54 So. 2d 911 (1951).
125. The State contends that the issue on gpped is not whether the Harrises were entitled to use
reasonable force aufficient to repd the atack by Travis Rather, it submits thet the question on goped is
whether they were entitled to use deadly force to repd the atack. It argues tha no evidence was
presented which established that the Harrises had any reason to use deedly force. Thus, the Sate
condudes that no reasonable juror could have found thet the Harris brothers needed to use deedly force
agand Travisin order to exercise reesoneble sHf-defense,
126.  The dgatute under which the Harrises were convicted Satesin pertinent part:

(1) Thekilling of ahuman bangwithout the authority of law by any meansor inany

manner shdl be murder in the fallowing cases

(& When done with ddiberate design to effect the death of the person killed, or of any

humen bang;

(b) When done in the commission of an act eminently dangerousto othersand evindng a

depraved heart, regardless of human life, dthough without any premeditated design to

effect the deeth of any paticular individud,;
Miss. Code Ann. 8 97-3-19 (emphadsadded). Astheitaicized portion of the Satute revedss, the phrase
“without the authority of law” is an essentid dement of the Satute. Though the exact languege from the
datute was not used, this overdght is forgiven because the jury was adequatdly ingructed through other
languege
727. Thereisno disinction between the that overaght and thefallure of the indruction to indude the
language “ not in necessary sHf-defense” Many other indructions contained thislanguage, S0 it cannot be

sdd that the jury was not aware of its duty to acquit if it believed the Harriseswere acting in sdf-defense.

Thejury indructions mugt be reed as awhole, not sngled out. Heidel v. State, 587 So.2d 835, 842
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(Miss 1991). If words and phrases with Smilar meaning are dlowable for necessary phrases, such as
“without authority of law”, they are equaly dlowable for phrases such as* not in necessary sdf-defense”
128. It wasnot eror to give an indruction that omits the words “not in necessary sdf defenss” when
charging depraved heart murder when the Court dso indructs the jury in a separate indruction thet the
killing would be justified if committed by the defendant in the lawful defense of his own person. The
ingructions, when reed in ther entirety, properly indructed the jury thet akilling may not be murder, thet
the killing could bejustified in saf defensg, the factors that must be considered when dediding if the killing
wasin sf defense, and that the burden of proof isdwayson the Sate. Conddering theindructionsasa
whoale, this Court finds thet the jury was properly ingructed.

129. Thejury wasingdructed on self-defense; it just chosenat to credit that defense. Indeed, thegranting
of any sdf-defenseingruction wasarguably erroneous, asthe evidence did not support it. However, once
granted, the indructions were aufficent to inform the jury that it was bound to acquit if it found thet the
Harrises acted in sdf-defense

130. Theingructions dso adequatdy informed the jury on the burden of proof. Indruction 3 tdlsthe
jury thet the burden of proof is on the State, and “The Defendant is not required to prove anything.”
Indruction 5 tdlsthe jury that the government is reguired to prove the defendant’ sguilt and the defendant
hasno burden. Ingruction 6 expresdy tdlsthejury thet the defendant does not have the burden of proving
thet heacted in sAf-defense. Spedificaly, thefirgt sentence, inpart, tdlsthejury, “ ... . itisnever incumbent
upon the accused to prove condusivdy thet the act was commiitted in self-defense”  Ingtruction 16A told
the jury what they mugt find in order “. . . to meke the assaullt judtifiable on the grounds of sdlf-defense.
..". Thepurpose of jury indructionsisto tdl thejury what factsthey have to find and who hasthe burden

of proving or dioroving thosefacts. Therefore, this Court determines the jury was adequately ingtructed
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on the burden of proof.
8L  Wefind tha these assgnments of error are without merit.

1. WHETHER THE HARRISES CONVICTIONS MUST BE
REVERSED BECAUSE THE TRIAL COURT REFUSED THEIR
REQUESTEDINSTRUCTIONSON THE DEFENSE OF ANOTHER.

132. TheHarisssaguethet thetrid court ered in refusing to give two ingructions which would have
told thejury it could acquit if it found the defendantswere acting in defense of others: The State counters
that the evidence does not support adam that deadly force wasjudified and that the jury was adequetdly
ingructed on sef-defense by thetrid court with Indruction 6. The Harrisesreply thet the facts do support
anargument for sdf-defenseand that only a* linguidticaly chalenged juror [could] parse (Indruction 6) into
adefense of another indruction. . .merdly because of theindusion of theword ‘a.”

133.  Wefind that the facts do not support the Harrises' argument and thet Indtruction 6 fairly and
adequatdy covered thisissue. Either taking the evidence asawhale or only the evidence in favor of the
Harrises, thereisno proof that Ronnie Traviswasadanger to anyonecother thantheHarrises Therdevant
portion of Ingruction 6 reads. “All thet is necessary to establish sdf-defenseis that the defendants prove
thet there was a danger to the life of a defendant or good resson to beieve that his life was in danger
because of the actions of Ronnie Travis” The use of the word “&’ in the sentence widens the scope of
lanful sHf-defensefrom thet of one of the Harrises protecting himsdlf to thet of dl three Harrises protecting
each ather. If there waas danger to any one of their lives, then the indruction dlowed for thair individud
response to be judtified by sdf-defense. By so ingructing the jury, thetrid court adequately covered the
issue of sdf-defensewith thejury, and it was not error to refuse other redundant ingtructionswhich arenot
supported by the facts.

V.  WHETHERTHECONVICTIONSMUST BEREVERSED BECAUSE
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THE TRIAL COURT'SINSTRUCTIONSPRECLUDED THE JURY
FROM CONSIDERING THE CRIME OF MANSLAUGHTER.

134.  TheHarisesprimarily contend thet Ingructions 8, 9, 10 (depraved-heart murder indructions), 13,
13A, and 13B (mandaughter indructions) gavethejury no bassfor distinguishing between depraved-heart
murder and mandaughter because they did not define the degree of negligence assodiated with eech.
Furthermore, the Harrises assert thet they were deprived of the defense of mandaughter sncethejury was
ingtructed thet it must fird find the defendants nat guilty of murder before conddering mandaughter. They
adsodamthat their trid counsd rendered ingffective ass stance of counsd by failing to object tothet portion
of themandaughter indructionsa trid. The Staterespondsintwoways by arguing the gopdlantswaived
any error here because they objected when the trid court ingtructed the jury on mandaughter, and by
odfining depraved-heart murder, mdice aforethought, and heat of passion. 1t merdy condudesthat thetwo
sets of indructions "are suffident to indruct the jury on the difference in murder and mandaughter.” In
reply, the Harrisesarguethat objecting to the mand aughter indructionsdoes not waive any complaint when
it incorrectly sates the law and notes that the offered definitions are not helpful when the State does not
discuss how they gpply.

135.  Thefirg quesion we must answer is whether ajury must dway's be indructed on the difference
between depraved-heart murder and mandaughter when both are avallable for conviction. This Court
requiresthejury to beingructed on how to determine the "aforethought” portion of "mdice eforethought”
or "ddiberation” portion of "ddiberate desgn” where adefendant is on trid for ddiberate desgn murder
but the jury isdso indructed on mandaughter. See Williamsv. State, 729 So. 2d 1181, 1183 (Miss.
1998). The Harrises argue that this Court should dso require thet ajury be indructed how to disinguish

"heat of passon” from an act evindng a"depraved heart.” They dam the necessity to indruct the jury
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regarding the didinction in the later caseis even greeter thanthe necessity for the diginction in the former
cae.

136. This Court has held that a trid court is not required to indruct the jury sua sponte or give
ingructionsin addition to those tendered by theparties. Grayv. State, 728 So. 2d 36, 60 (Miss. 1998).
Nether the prasscution nor, moreimportantly, Harrisesoffered anindructionto thetria court whichwould
have indructed the jury on the difference between depraved-heart murder and heat of passon
mandaughter. Thetrid court cannot now befound in error because the tendered and given indructionsdo
not differentiate between thetwo. Concerning the daim thet it is necessary in every caseto differentiate
between depraved-heart murder and heet of passon mandaughter, the indructions given here contain
dfferet dementswhich aufficdently differentiateheat of passon’ fromactsevindnga'depraved heart” and
no further indructionwas necessary. Sncetheindructionsare different on their face and contain different
dements wefind thet thetrid court'sindructionsfarly and sufficiently ingructed thejury asto thedements
of each.

137.  The next question we condder is whether the jury indructions deprived the Harrises of ther
mandaughter defense by firgt requiring thejury to find the Harrises nat guilty of murder. We have hed one
opportunity to rule upon this issue, but passed upon the chance once we found the defendant was
procedurdly barred fromraising theissue on goped because hedid not object to thelanguagea trid. See
Ballenger v. State, 667 So. 2d 1242, 1256 (Miss. 1995). Such isthe case here. The trid court
ingtructed thejury on mandaughter over theHarrises generd objection. Therecord reflectsthet theHarris
brothers did not want the jury indructed a al concaming mandaughter. Thereis no spedific objectionin
the record concerning the language of the indruction requiring the jury to firgt find the Harrises not guilty

of murder before conddering mandaughter. The procedurd bar goplies
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138.  Andly, theHarisesdamthet their trid attorney rendered ineffective ass sance of counsd by failing
to object to thislanguege. The Harrises argue that this dleged ingffective assstance of counsd requires
reversal because“this caseisextremdy dase on theissue of whether the killing was murder, mandaughter
or Hf-defense”  The State does not respond to the assertion thet the Harrises recaived ineffective
assgance of counsd a trid.

139.  Wheeindfective asssance of counsd isdleged, “the benchmark [ ] must be whether counsd's
conduct so undermined the proper functioning of the adversarid processthet the trid cannot be rdied on
as having produced ajudt result.” Strickland v. Washington, 466 U.S. 668, 686, 104 S.Ct. 2052,
2064, 80 L.Ed.2d 674 (1984). Inaddition, the defendant must show that the counsdl's performance was

defident and thet the deficiency prejudiced the defense of thecase. 1d. a 687, 104 S.Ct. 2052. In order
to show prgudice under the Strickland sandard, the Harrises must show “that there is a reesonable
probability that, but for counsd's unprofessond errors, the result of the proceeding would have been
different. A reasonable probaility is aprobahility sufficent to undermine confidenceintheoutcome” 1d.
a 694, 104 SCt. & 2068. A defendant must make both showings under Strickland, otherwise, “it
cannot be said that the conviction or degth sentence resullted froma breskdown in the adversary process

that rendersthe reult unrdiable™ Jonesv. State, 857 So.2d 740, 745 (Miss. 2003) (quoting Stringer
v. State, 454 S0.2d 468, 477 (Miss 1984)). We find thet the Harrises falled to satidy either prong of

Strickland. Thus thisissueiswithout merit. V. WHETHER THE TRIAL COURT
COMMITTED REVERSIBLE ERROR
IN SUSTAINING THE
PROSECUTION'S OBJECTION TO
EVIDENCE OF RONNIE TRAVISS
STATEMENT SHOWING THAT HE
WASTHE AGGRESSOR.

f40. TheHarisesarguethet thetrid court committed reversble error wheniit prohibited Arthur Black
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fromtegtifying that Ronnie Travissad, "F it, man, letsget it on" and that Traviswas curaing just beforethe
fight with Bill Harris begen. They dlege the Satement demondrates Traviss sate of mind and isrdevant
asevidence esablishing Travisastheinitiad aggressor inthefight. The Staterepliesthat the Satement does
not prove Travisto betheinitid aggressor, but does support afinding that Travisdid voluntarily go outsde
to continue thefight with one or more of the Harrises. The State damsthat the Satement refutesthedaim
of Hf-defense and edablishes a dam for mutud combat.  After nating that the prosecution merdy
objected asto what was sad, but not how Travis was behaving, the Sate condudes that exduson of the
Satement did not preudicethe gopdlantsand a most washarmlessaror. TheHarrisesattempt to counter
this argument by reassarting thet prior threets by a decedent are admissble

41. Theadmissbility of tesimonid evidenceis|eft to the sound discretion of thetrid court within the
boundaries of the Missssppi Rules of Evidence, and it will nat befound inerror unlessit ishas abused its
discretion. Sucherror will warrant reversal only when the abuse of discretion hasresulted in prejudice to
theaccused. Parker v. State, 606 So. 2d 1132, 1137-38 (Miss. 1992).

2. Attrid, the State objected to this expected testimony becauseit ishearsay. Thetrid court could
find no exception to the hearsay rule which would accommodate this tesimony 0 he exduded it.
However, this tedimony qudifies as an exception to the hearsay rule as a datement of a then-exiding
menta condition, or sate of mind. M.R.E. 803(3). ThisCourt hasheldthat M.R E. 803(3) encompasses
rdlevant Satements made by murder victims before ther degth. 1d. a 1139. In the indant case, the
datement Arthur Black overheerd Ronnie Travismaketo the Harrisesjust beforethefight beganisrdevant
to show thet Travis intended to fight and might have been the initid aggressor. It was therefore error to
exdude the tesimony.

143. However, we had thet thisis nothing more than harmless error.  Black's testimony concerning
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Traviss actions and demeanor was auffident to indicate to the jury that Travis might have been the initid
aggressor. Specificdly, he tedtified thet Travis picked up the bottle and attempted to grike one of the
Harrises with it, and he a0 tedtified about Traviss agitated date just before the fight. Charlie Harriss
tesimony thet Traviswaked up tothetable, kicked Bill'schair, and atempted to Srikehim with the bottle
bolgersthistetimony. Wefind that no reversble error was committed here snce the jury had sufficient
evidence of Traviss conduct before the fight began. Thus, exduding the satement did not prgudice the
Harrises. Wefind that thisissue iswithout merit.
V. WHETHER CHARLIE HARRISS CONVICTION MUST BE
REVERSED BECAUSE THE TRIAL COURT REFUSED TO
INSTRUCT THE JURY THAT HE WAS NOT ON TRIAL FOR
OTHER BAD ACTS.
44. The Harisesdso dlege it was error for the trid court to not give a cautionary indruction to the
jury, spedificdly tendered indruction D-22, that Charlie Harris wias not on trid for his previous D.ULI.
conviction. They dlegethat thefalureto soindruct thejury resulted inthejury’ sconddered the evidence
of the conviction for impermissible purposes. The State responds by pointing out thet it was CharlieHarris
who introduced the evidence of the prior D.U.l. conviction on direct examination, and none of the
Oefendants asked for alimiting indruction & thet time.
145. TheSaeiscorrect thet Charlie Harrisintroduced hisprior D.U.I. conviction through histestimony
on direct examination. At that time, nather Charlie's counsd nor any other counsd for the defendants
asked for alimiting indruction from the trid court. When the State cross-examined him, he admitted thet
he was drinking that night and drove the getaway car. This prompted the question from the prosecutor,
"You're usd to that, right, D.U.I.'s?" Defense counsd objected, but was overruled because, Sated the

judge, "It'sinevidencehehad aprior D.U.I." Thetrid court did not weigh thetesimony's probetive vaue
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agang the danger of unfair prgudice on the record after this objection. During dosing argument, the
prosecutor reminded thejury that Charlie was drinking and driving thet night. No objection to thisdosing
agument wasmade. TheHarrisesdid object to thetrid court'srefusa to giveingruction D-22, however,
the record is unclear whether thetrid court was pecificaly addressng D-22 & thetime.
6. Thetrid judge hasthe burden to give acautionary ingruction to the jury when character evidence
isintroduced to show conformity with prior bad behavior. When the defendant objects to its admission,
thetrid court must balance its probative vaue againg the danger of unfair prgudice M.RE. 105, 403,
609(a); Smith v. State, 656 So. 2d 95, 100 (Miss. 1995). We find that thisruleenvisionsan objection
contemporaneous with the admission of thetestimony. Asthe prior bad acts evidence wasintroduced by
the defendant himsdlf, any objection Charlie Harris may have had concerning its entry into evidence has
catanly been waived. The defendant did not object to the admissihility of this conviction until the State
cross-examined ChallieHarris  Hedid not request acautionary indruction until arguing which indructions
should beread tothejury. Asfor the Statésuse of theinformation, thereisnothing unduly prgudicid with
the way the prosecutor cross-examined Charlie Harriswith the D.U.I. conviction or with itsuse during the
prosecution's dosing argument. Furthermore, the Harrises did not object to the dosing argument o any
error there was not preserved for goped. Thus, we find thet thisissue iswithout merit.
Vil. WHETHER THE HARRISES CONVICTIONS MUST BE
REVERSED BECAUSE THE TRIAL COURT DENIED THEIR
REQUEST FORANINSTRUCTIONWHICHWOULDHAVETOLD
THE JURY THAT A WITNESS COULD BE IMPEACHED BY
EVIDENCE OF PRIOR INCONSISTENT STATEMENTS.
147.  The Harrises dlege it was error for the trid court to refuse to give D-19 which would have
indructed the jury that tesimony by awitness may be discredited or impeached with prior incondgent

daements. Spedificdly, the Harrisesarguethat Weatherspoon's satement to theinvestigator thet shetook
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cover from the shoating "down behind” her car isinconagent with her trid tesimony where she sated he
hid "besde" her car. They ds0 argue that Boozesiinitid statement to the investigator thet Charlie Harris
hed agun, which sheretracted a trid, wasinconssent. They arguethat theseincondstenciesentitied them
to jury indruction D-19. The State counters that neither prior Satement is directly contradictory to the
tedimony adduced a trid to the extent that the Satements have a reasonable tendency to discredit the
tesimony of Weathergpoon and Booze, thus warranting the ingruction.
148. The gandard for determining the propriety of refusng a tendered indruction was reiterated in
Ferrill v. State, 643 So. 2d 501, 505 (Miss. 1994):

Therefusd of atimdy requested and correctly phrasad jury indruction on agenuineissue

of materid fact isproper, only if thetrid court--and this Court on gpped--can sy, taking

the evidence in the light mog favorable to the party requesting the indruction, and

congdering dl reasonable favorable inferenceswhich may be dravn from the evidence in

favor of the requesting party, that no hypotheticd, reasonable jury could find the factsin

accordance with the theory of the requested ingtruction.
(quating McGee v. State, 608 So. 2d 1129, 1134 (Miss. 1992) (emphadisin origind), in turn quoting
Hill v. Dunaway, 487 So. 2d 807, 809 (Miss. 1986) (no emphasis)). Thisisagandard contemplates
giving indructions which correctly Sate the law and are supported by someevidence. |d. However, this
Court has recently held thet the trid court's generd indruction that the jury determine the weight and
credibility of a witnesss testimony, coupled with cross-examination of the witness concerning the
incondgent datement and dosng arguments drawing attention to theincons gendesis auffident toremove
error from the refusd to give an impeachment indruction. Swann v. State, 806 So. 2d 1111, 1116-17
(Miss 2002). This holding was nat intended to completely deny defendants the avalability of an
impeachment indruction, but when the indruction is tendered based upon incongdent daements

concerning collaterd matters, error isless likdy to be found. Endl Weatherspoon's satement did not
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contradict her earlier satement.  Although the terms she usad to describe how she took cover a trid
differed from how she described it to the invedtigator, the point which the defense could not counter was
that she could seethe Harrisbrotherskicking Ronnie Travis after she saw Bill Harrisshoat into the crowd.
This is true regardless of how or where she hid. The defense was never able to prove, or get
Westhergpoon to admit on cross-examingtion, thet she could not see the Harrises kicking Travis, even
though she wasthoroughly crass-examined concerning thispoint and the defendants made much of dleged
inconggtendiesin her tesimony during dosing arguments. Furthermore, the trid court ingtructed the jury
thet it wasto determinethe gppropriateweight and credibility of eechwitnessinitsddiberations Wemust
asume tha the jury resolved any disbdief that it might have hed regarding Weetherspoon's view of the
crime, when congdering her testimony, when it announced its verdict.

149.  Inher testimony a trid, Joan Booze retracted a pretrid satement she made to the investigetor.
While she hed previoudy told the investigator she saw Charlie Harriswith agun thet night, she tedtified a
trid that she only heard agun that night and did not ssewho hed it. However, Boozes Satement thet she
could see the three Harrises kicking Ronnie Travis was nat inconsgtent with her earlier Satement to the
investigetor. 1t was the defensg's cross-examination which gave Booze the opportunity to withdraw the
portion of what she said to the invedtigator. The defendants dso cdled the jury's atention to the dleged
inconggtendies in her testimony during dosng arguments. In light of the trid court's given ingtruction
concarning the waight and credibiility of the witnesss testimony, we find thet it was not eror for the trid
court to refuseto givetheimpeachment instruction based upon Boozesretraction of apart of her satement
to the invedigaor.

150. Thejury wasingdructed concerning what weight and credibility it could individudly assgn to any

witnesss tesimony. Both Westherpoon and Booze were cross-examined concerning their dleged
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inconsstent statements. Thedefendantsagain cdled thejury'sattention tothedleged inconsisenciesduring
dosngarguments. Both incondsendies concerned metterscollaterd to thetestimony whichimplicated the
brothersin the act of murder. Therefore, we find that the tria court committed no error, and thisissueis
without merit.

VIlIl. WHETHER THE TRIAL COURT COMMITTED REVERSBLE
ERRORINADMITTINGTHEALLEGED CONFESSIONSOFTHE
DEFENDANTS.

B51. TheHarisesarguethat it wasreversbleerror to admit the confessons of thethree brothersat trid
because it violaed their right to confront their accusars. The State counters that no error can befound in
admitting Charlies statement because he took the witness sand. The statements given by Bill and Jason
do not implicate one anather nor Charlie, so therewas no vidlation of theright to confrontation. The State
a0 agues thet the defendants had plenty of time to move for aseverance, but failed to do so, and trying
the brothers together did not prgjudice them.

152.  Asauthority for finding reversbleerror based upon theright to confront thewitnessesagaing them,
the defendants cite Bruton v. United States, 391 U.S. 123, 88 S.Ct. 1620, 20 L.Ed.2d 476 (1968),
and Gray v. Maryland, 523 U.S, 185, 118 S.Ct. 1151, 140 L.Ed.2d 294 (1998). A reeding of these
cass revedsthe rule that where a codefendant's satement isintroduced a a joint trid which powefully
implicatesthe defendant in acrime, ajury indruction or redactionswhich naturdly suggest the defendant's
name has been removed is not sufficient protection of the defendant's right to confront his accuser where
the codefendant doesnot takethe stand and subjject himsdlf to cross-examination by thedefendant. Gray,
523 U.S. a 197, 118 S.Ct. a 1157; Bruton, 391 U.S. a 137, 88 S.Ct. at 1628. However, where the
codefendant's satements do nat fadidly implicate the defendant in the crime, there isno Bruton error.

Richardson v. Marsh, 481 U.S. 200, 208-9, 107 S.Ct. 1702, 1708, 95 L.Ed.2d 176 (1987).
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1B3.  Spadficdly, the defendants object to the testimony of the investigator concerning whet the
defendantstold hin:

1) Bill told him, "They dropped me off & the projectsa my girlfriendshouse” (thus
"implicating" Jason and Charlie)

2) Jesontold him, "Me. .. Bill and Chaliewere stting at thetable  Ronniecame

over to the table and asked Bill something. Ronnie hit Bill with abattle. | went outside

fighting. | waskicking him." (thus"implicating” Bill and Charlie)

3) During histesimony, theinvestigator said concarning Jeson'ssaements, "l'vegot

to leave out some of this, so it sounds choppy. I'mnot dlowedtosay dl of it. . .. It's

herd for me to explain who hestaking about.” (thus"implicating’” Bill and Charlie)
4. Wefind that thefirg gatement does not implicate Charlieand Jeson inany aimind activity. Reed
in context, the Harrises contend that this meant Charlie and Bill werein the car, ergo they were presant &
the dub, the scene of the crime. 1t isnat againg the law to drop someone off & his girlfriend's resdence
or be present at adub during akilling. The defendants did nat even attempt to make absence from the
scene of the crime any part of thar defense. Al threetold the investigetor they were there that night, and
each eyewitnessto the fight tedtified thet they were there. Furthermore, both Charlie and Jason admitted
to fighting with Ronnie Travis Their callective defense was sdf-defense. Bill'sstatement did not implicate
the ather brothersin anything beyond what they had dreedy individudly told theinvestigator. Therefore,
we find that the first statement does not condtitute a Bruton vidlaion, and it was not eror for the
investigator to testify concaming it.
155.  Thesescond gatement passestheBruton chdlengefor thesamereason. All eyewitnessestedtified
that the Harris brothers were present a the dub that night, and dl three brothers admitted to the
invedtigetor that they wereinvolved inthefight. The defense offered a trid was sdlf-defense, not absence.

Therefore, the Satement by Jason that the three brothers weere present thet night did not implicate any of
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them in the subseguent murder. Again, it isnot againg the law to be present a the scene of acrimewhen
it occurs. Thus, we condude that this satement does nat violate the defendants right to confrontetion.
156. Thethird datement, however, ismoretroubling. Theinvedigator'stesimony onthe sand naturdly
drew atention to the fact that some information from the defendants statements was being withhed from
thejury. Thiswasa the judgesingruction, but the defendants promptly moved for a migtrid when the
investigator mede the omissonsknown to thejury. Thetrid court overruled themoation, but it isfair to say
thet the jury knew that they were not told everything. Unlike Gray, however, thisis not acasewherea
proper name was deeted which would obvioudy lead the jury to condudethat the defendant'snamewas
themissngone Thisismerdy agaement madeto the jury that portions of Jason's satement had to be
removed. \When the jury returned from the recess to discuss the midrid, thetrid court told thejury:

Ladies and gentlemen, let me explain something to you. Inavil tidsand aimind
trids, as I've told you earlier, my job is to make sure only admissble evidence comes
beforeyou. Therésbeen sometestimony heretoday by this particular witness concarning
the different datementstha he took from the defendants. We have hed pretrid hearings
on this case outdde the presence of any jury, and | haveruled on cartain portionsof these
datementsthat | won't let in. Okay? This hgppensin every cae It's nothing unusud
about that.

This defendant made a comment about it beingH think he sad choppy or
something. | can't recdl. | want to ask you to just disregard that Satement made by this
paticular witness. It hasno badsinlaw, and it doesn't run aoul of my prior rulingsonthe
evidenceinthiscas

There are somethingsthet | have redacted from these Satements that Smply are
not admissble evidence, auch ashearsay satements and thingssuch asthet. | don't want
you to find it prejudicid againg ether of the defendants that this witness has made the
datement. He Imply made the Satement in away of trying to explain to you thet it could
sound choppy when hes rdaing you the tesimony.

Its my fault because | have ruled on cartain pieces of evidence thet are in these
datements. So can each one of you tdl me that you canacoept thisexplangtion fromme
and digregard the gatement of thiswitness? Can eech of you tdl methat youll do thet and
not hold it againg these defendants? Okay. All right. 'Y ou may proceed.

As can be seen from the invedtigator's Satement, no arimind activity was dleged and no defendant was
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implicated in any portion of the act which occurred thet night. It is sefe to assume the jury was probebly
full of naturd curiogty. However, we hold thet thetrid judgesingruction was sufficient to satify thejury’s
curiodty without drawing atention to the fact thet the invedtigator might have been leaving out Charlieand
Bill's names from Jason's datement. It is true that the trid judge gave the defendants ample opportunity
to sver thetrids thelagt offer coming aslate asthe Friday before the joint trid beganonMonday. The
trid courts and prosecution should be mindful that Satements made by codefendantsin joint trids face a
higher leve of scrutiny for violaions of theright to confrontation. Whereit gppearsthat the evidence, even
if revedled inadvertently to the jury, would naturdly indicate to ajury thet a Satement by a codefendant
implicates another defendant, it isbest to sever thetrids. See generallyHarrington v. State, 793 So.
2d 626 (Miss 2001). Having acknowledged this danger, we find thet no Bruton violation atended the
investigator'ssatements thet he could not reved portions of Jason Harriss datement. Thisissueiswithout
merit.

IX. WHETHER THE TRIAL COURT COMMITTED REVERSBLE
ERROR IN UNDULY RESTRICTING DEFENDANTS
APPELLANTS IN PRESENTING THE DEFENSE THAT TRAVIS
MIGHT HAVE SUSTAINED THE FATAL INJURIES AT SOME
TIME PRIORTO THEIR ALTERCATION WITH HIM.

157. The Harises contend thet the trid court committed reversible error when susaining the State's
objection to the question on crass-examination of the Sate pathologist about nonksurgical scarsfound on
Ronnie Travissbody. They a0 citethe refusal of tendered indruction D-14 was reversble eror. The
indruction would have told the jury that the State must prove the acts of the defendants were such that
desthwasthenaturd and probableresult. These contentionsare meant to be reed together asthe Harrises

theory concerning the non-surgicd scarson Traviss body wasthet they indicated Traviswasinjured prior

to thefight that night at the dlub, and his desth was not caused by the defendants. The State countersthat
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the Harris brothers failed to show by testimony or offer of proof  how the scars might have been caused
by an ealier fight. 1t condudes that the other indructions given to the jury  concerning proximete cause
covered the requiste leved of proof the State mugt offer for conviction.
158. A trid court will nat be found in eTor concerning the admissihility of testimonid evidence unless
it hasabusad itsdiscretion. Parker, 606 So. 2d a 1137-38. Theerror isreversbleonly uponashowing
that theerror prgudiced theaccused. 1d. It gopears that the defendantswere on afishing expeditionwith
the pathologig, attempting to catch evidence which would indicate thet the non-surgica scars on Ronnie
Travissbody caused hisdemise. Without an offer of proof or agood-faith basisfor asking about thescars
we cannot say that thetrid court abusad itsdiscretion in sugtaining the Statés objection and refusng togive
the requested indruction. The defendants did not call awitnessto tedtify that Traviswasin afight earlier
that day or wesk. Thedefendantsdid nat offer their own medicd testimony that theinjurieswhichthenon-
surgica scarsindicate occurred previoudy to Traviswould causethistypeof degth. Findly, the defendants
did not pursue the matter with thetrid court. The question about the non-aurgical scars wasthe lagt one
asked by the defendantson cross-examinetion of the pathol ogist, and when the prosecution'sobjectionwas
sudained, the defense tendered the witness back to the prosecution for rebuttal. Without deciding the
meits of the arguments for the jury ingruction, we condude thet thisissue is o without meit.
CONCLUSION
159.  We find that the Circuit Court of Madison County committed no reversble eror and that the
Harrises assgnmentsof error arewithout merit. Therefore, thejudgmentsof the Circuit Court of Madison
County are affirmed.
160. BILLYRAY HARRIS: CONVICTION OF MURDER AND SENTENCE OF LIFE

IMPRISONMENT, WITHOUT PAROLE, IN THE CUSTODY OF THE MISSISS PPI
DEPARTMENT OF CORRECTIONSAFFIRMED.
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161. JASON HARRIS CONVICTION OF MURDER AND SENTENCE OF LIFE
IMPRISONMENT, WITHOUT PAROLE, IN THE CUSTODY OF THE MISS SSIPPI
DEPARTMENT OF CORRECTIONSAFFIRMED.
62. CHARLIE HARRIS: CONVICTION OF MURDER AND SENTENCE OF LIFE
IMPRISONMENT, WITHOUT PAROLE, IN THE CUSTODY OF THE MISSISSIPPI
DEPARTMENT OF CORRECTIONSAFFIRMED.

WALLER, COBB, EASLEY AND CARLSON, JJ., CONCUR. PITTMAN, C.J.,
DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY McRAE, P.J., AND
GRAVES,J. McRAE,P.J.,DISSENTSWITH SEPARATEWRITTEN OPINIONJOINED
IN PART BY PITTMAN, CJ. DIAZ, J.,,NOT PARTICIPATING.

PITTMAN, CHIEF JUSTICE, DISSENTING:

163.  The mgority overlooks plain eror in its opinion today. Its attempts to diginguish Reddix v.
State, 731 So. 2d 591 (Miss 1999), do not withstand scrutiny based onthefactsand thelaw. Itisdear
thet in its ddiberations the jury paid very dose atention to the differences between the depraved heart
murder indructions and the mandaughter indructions. Indead, after ddliberations had begun, it even asked
the trid judge for further ingruction as to the differences between the two. The depraved heart murder
ingructions for eech defendant—ingructions 8, 9, and 10-did not indruct the jury onitsduty to acquit if it
found the defendants acted in saif-defense, nor do they lig "not in necessary AHf defensg’ as an demant
of depraved heart murder. It is aso clear that Reddix found reversble error where a jury was not
adequatdy ingructed on its duty to acquit if it found the defendant was acting in sf-defense. Snce the
mgority fals to recognize that Reddix contrals the outcome of this case and mandates reversal and
remend for anew trid, | respectfully dissent.

164. Themgority givesseverd ressonswhy Reddix isdiginct fromtheindant case. Frg, it Satesthet
the indructions other than 8, 9, and 10 refer to sAf-defense as adefense. Second, it Sates that another

ingtruction (gpparently 16a) discusseswhat must be proven to find an "assault judtifiable on the grounds of
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of defense” Third, themgority damsthat the omisson of thedement "not in necessary Hf defense” has
been sanctioned by this Court previoudy under Smilar drcumdtances Fourth, it datesthat the defendants
cannot complain that the Robinson ingruction 16A was given because they requested it. FHfth, it dates
the depraved heart murder Satute does not contain thelanguage "nat in necessary sdf defense” thusit was
not required and this Court generdly goproves of ingructions which track the language of the Satute.
Findly, it setes thet other words like "without authority of law" and "unlawfully” should be reed to meke
up for the lack of "not in necessary Hf defense”  These reasons are @ther unfounded or insuffident to
ddinguish thiscasefrom Reddix.
165. The"many other indrudtions' which refer to sdlf-defenseinany way are6, 12, 13, 13A, 13B, and
16A. Indructions 12, 13, 13A, and 13B are spedificdly tailored mandaughter indructions. Indruction
16A isthe Robinson ingruction which does not inform the jury of its duty to acquit if it found the
defendants acted in Hf-defense. The mgority's rdiance upon this indruction to bridge the ggpsin 8, 9,
and 10ismigplaced for the samereasonsfound in Reddix. Ingtruction 6, reproduced initsentirety, reeds
asfollows

The Court indructs the Jury that every killing of a human being is not

murder, and that it is never incumbent upon the accusad to prove

condusvdy that the act was committed in sdf-defense Al that is

necessary to edtablish sHf defenseis that the defendants prove thet there

was adanger to thelife of adefendant or good reason to believe that his

lifewasin danger because of the actions of Ronnie Travis
Theingructionobvioudy indructsthejury onthe proof required of the defendantswho daim sdf-defense.
It, likethe Robinson indruction, does not inform thejury of itsduty to acquit should it find suffident proof

of Hdf-defense. It isan inadequate supplement to Indructions 8, 9, and 10. Therefore, no indructionin

the record informs the jury of its duty to acquit the defendants of murder if it found the defendants were
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acting in Hf-defense

166. Themgority'srdiance on Montana and Williams is migplaced because their jury indructions
on murder—the crime of which bath were convicted-quite dearly sated that the jury must acquit if it found
the defendants acted in Hf-defense. Cf. Montana v. State, 822 So. 2d 954, 959 (Miss. 2002) (“The
Court indructs the jury that if you find from the evidence in this case beyond a reasonable doulot that:
Joseph Scott Montanawas not acting in sdf-defense, or defense of others then you shdl find him guilty
of murder. If you find the State has failed to prove any more[sc] of theessentid dementsof theaime
charged, you must find the defendant not guilty of murder.") (emphegsin origind); Williamsv.
State, 803 So. 2d 1159, 1162 (Miss. 2001) (“"However, in addition to theRobinson indruction, thejury
belowwasgivenindruction S-1. Thisingruction provided the jury with the dements of murder, induding
thet ‘the shooting was nat in necessary sdf-defense™).

67. Themgority dso mistaesthe defendants dam of error whenit arguesthat they cannot complain
of the presence of the Robinson indruction because they submitted it. Ther daimisthat Indructions 8,
9, and 10 do not adequatdy indruct they jury with repect to saif defense of murder, they submitted and
wererefused an acoeptabledterndiveto indructions 8, 9, and 10in theform of D-10 which contained the
missng language "nat in necessary Hf defense” and no ather indruction-Hinduding the Robinson
indruction 16A—adequatdy supplements indructions 8, 9, and 10. Who submitted the Robinson
indruction is immaterid o long asindructions 8, 9, and 10 are defective. The Robinson indruction did
not cresteerror inReddix. InReddix, this Court dearly sated thet theRobinson indruction donewas
insuffident to cure the defective aggravated assaullt indructions which did not indruct the jury on its duty

to acquit if Reddix was acting in sdf-defense. Reddix, 731 So. 2d at 595.
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168. | fal toseehow ajury can beexpected to undersand without ingtruction thet "unlawfully,” “without
authority of law," or "judtified” meen the same thing as"'nat in necessary sHf defense™ | do not agree that
"not in necessary Hf defensg’ is synonymous with any of them like "unlawfully” and "without authority of
lav' are synonyms. The mgority fals to dte any authority from this Court which judiifies such a
condudon.? The fact thet the depraved heart murder statute does not contain the language "not in
necessary sdf defensg’ meansnothing to theandyds of theissuedther. A quick review of the aggravated
assault datute under which Reddix was charged reveds that no such languege exigsin it aswdl. See
Miss Code Ann. § 97-3-7(2)(b) (Rev. 2000); Reddix, 731 So. 2d & 592. The holding in Reddix
demondrates that indruction on the duty to acquit in cases of Hf defense is necessary, even where the
datute does not lig sdf-defense as an dement or contain sAf-defenselangueage, and thefalureto provide
such indructionis reversble eror. Thereisno support for the mgority to be found in the satutesfallure
to lig sdf-defense as an dement of the aime.

169. The mgority condudes with the argumentative notion thet thejury probably should not have been
indructed on sdf-defense a dl. Thisis contrary to what our case law dates, induding case law dited by
themgarity. Cf. Williams, 803 So. 2d a 1161 ("'Inahomicide case, asin other crimind cases, the court
should indruct the jury as to theories and grounds of defense, judtification, or excuse supported by the
evidence, and afalureto do soiserror requiring reversal of ajudgment of conviction. Even though based

onmeager evidence and highly unlikely, adefendant isentitled to have every legd defensehe assartsto be

?The closest thing to support offered iswherethe mgjority refersto the State's argument that Evans
v. State, 797 So. 2d 811, 815-18 (Miss. 2000), warrants relying on the word "justified” in one jury
ingtruction to cover the absence of "not in necessary sdlf defense” in another. There is no equivalent
indruction using the word "judtified” among those given by the trid court in the ingant case save the
Robinson ingruction which isinsufficient for reasons dready discussed.
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submitted as afactud issue for determination by the jury under proper ingruction of the court. Where a
defendant'sproffered indruction hasan evidentiary bass properly Satesthelaw, andistheonly instruction
presenting histheory of the case, refusd to grant it condtitutesreversbleerror. Hester v. State, 602 So.
2d 869, 872 (Miss. 1992) (citations omitted)."). See also Montana, 822 So. 2d a 962. From the
testimony adduced at trid, questions requiring jury resolution indude: how of the fight actualy occurred,
who dtarted the fight, the type of participation of each defendant, who was shoating a whom, how many
people were involved for ether Sde, and what amount of force-if any—was reasonable for the defendants
to useto repd atack. It ismore likey that error would have resulted hed the trid court chosen not to
indruct on sHf-defense

170. Thefactsof thiscaserequirereversd. The defendantswere convicted of depraved heart murder.
The depraved heart murder indructions do not contain the language " not in necessary slf defense’ nor do
they informthejury of itsduty to acquit the defendants should it cond udethe defendantswereating in sdf-
defense. No ather indruction adequatdy informed thejury of thet duty. Theplainresultisreversbleerror
under Reddix. Thereis no saving grace to be found in the mandaughter indructions 12, 13, 13A, ad
13B. Thejury ispresumed to havefollowed the court'singtructions and cons dered depraved heart murder
fird and mandaughter separately. The jury noted the distinct differences between the two groups of
indructions and asked for darification onthosedifferences. Themog glaring difference betweenthese sats
of indructionsisthe lack of the saf-defense language in the depraved heart murder indructions. Based on
the jury indructions, the jury here would have conduded that al the separate indructions rdaing to sdif-
defense gpplied only to the congderation of mandaughter.

f71. By dfirming these verdicts, the mgority holds thet ajury may find guilt without being adequetely

ingructed on the dements of the crime. Because the mgarity’ s decison violaes the defendants' right to
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afar trid, | dissnt.

McRAE, P.J., AND GRAVES, J., JOIN THIS OPINION.

McRAE, PRESIDING JUSTICE, DISSENTING:
72.  ThisCourtshadingin Reddix v. State, 731 So. 2d 591 (Miss. 1999), controls the outcome of
this case. In Reddix, this Court concluded it isrevergble error to fail to indruct the jury on its duty to
acquit should it determine the defendants were acting in sdf-defense. The Robinson sdf-defense
indruction discussed in Reddix wasinauffident by itsdf to supplement the aggravated assault ingtruction
givento the jury because it did not inform the jury of its duty to acquit. Ingructions 8, 9, and 10-the
depraved heart murder indructions under which these defendants were convicted—did not do this ether.
Sncethese indructionsfail to adequatdy gpprise the jury of its duty, and no other ingruction adeguatdly
supplementsthem, | dissant.
173.  Thetrid court ingructed the jury thet it mugt fird find the defendants not guilty of depraved heart
murder beforeit could condder mandaughter. Thedriking difference between the murder ingtructionsand
mandaughter indructions is the presence of thelanguage " nat in necessary Hf defensg’ inevery oneof the
mandaughter indructions. By merdly reeding the jury indructions done, ajuror can eesly condude thet
"necessary Hf defensg’ does nat goply to depraved heart murder, and dl of the given Hf defense
indructions gpplied only towards the congderation of mandaughter. Even though we regularly presume
thet ajury falowsingruction fromthetrid court, thejury'snoteto thetria court givesustangible evidence
thet it was paying dose atention to the differences between the two sets of indructions. The aosence of
the language "'nat in necessary df defense” or ather language which would have informed the jury of its
duty to find the defendants "not guilty” of depraved heart murder resullted in reversible eror here,
74.  Themgority contendsat severd pointsthet other indructionsinformed thejury of itsduty to acquit.
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Ineechingance, themgarity isrefarring to themandaughter indructionsor theRobinson indruction16A.
As discussed above, thejury was indructed thet it could not congder mandaughter until after it had found
these defendantsnat guilty of depraved heart murder. Therefore, thoseingructionsresrict their goplication
to themsdves and do not supplement the depraved heart murder indructions 8, 9, and 10. TheRobinson
indruction 16A, as discussed in Reddix, is insufficient done to gpprise the jury of its duty to acquit.
Indruction 6 does nat inform the jury of its duty to acquit. Neither do dl of the remaning indructions
discussd in by the mgarity dl of which bear uncanny resemblance to other indructions given in Reddix
and proved insuffident to warrant afirmancein Reddix. Thus, | disagree with the mgority's condusion
that other indructions adequatdy informed the jury of its duty with repect to the depraved heart murder
indructions

175.  The mgority bdieves that Reddix can be diginguished from the indant case the same way
Montana v. State, 822 So. 2d 954 (Miss. 2002), and Williams v. State, 803 So. 2d 1159 (Miss.
2001), were. Thisisincorrect because both murder indructionsin Montana and Williams contained
the sdf-defense language missing here. Montana, 822 So. 2d at 959; Williams, 803 So. 2d at 1162.
The mgarity damsthat the saIf-defense language was unnecessary because the depraved heart murder
datutedoesnat ligt it asan dement of theoffense. Thisisimmaterid, asdemondratedin Reddi x, because
the aggravated assault gatute under which Reddix was convicted did not ligt it as an dement dther. In
Reddix this Court found the failure to indude the sdf-defense language a reversble error anyway.
Furthermore, | cannot join the mgority'simplication that some ather word or phrase such as"unlawfully”
or "without authority of law” is a suffident synonym with "not in necessary sdf-defensg’ thet an average

juror would have been gppraised of her duty to acquit here. Findly, thefactsindicate ajury question was
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crested concerning who darted the fight, how many people were involved, which of the defendants
participated, and how much force-if any—-was nesded to act in Hf- defense. The mgority'sargument thet
the sdf-defenseindructionswere arguably erroneousisneither supported by the evidencenor the caselawv
they cite which dso discusses the granting of ingruction on the defendants theory of the crime. See
Montana, 822 So. 2d a 962; Williams, 803 So. 2d at 1161.

176. Because the jury convicted the defendants under a defective set of depraved heart murder
indructions which did not informit of its duty to acquit where gppropriate, | cannot join the mgority today
in afirming thisverdict.

77. Because| would reverse and remand for anew trid before aproperly indructed jury, | dissent.

PITTMAN, CJ.,JOINSTHISOPINION IN PART.
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