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GRIFFIS, J., FOR THE COURT:
1. The Appdlants motion for rehearingisdenied. Theorigind opinioniswithdrawn, and thisopinion
is substituted.
92. Marquise Leon Flewdlen, Jerrod Ashton Broomfield and Douglas Ricardo Moody were charged
with armed robbery and were tried as co-defendants in the Circuit Court of the First Judicid Didtrict of

Harrison County. Thejury convicted Broomfield and Flewellen, but was unable to reach averdict onthe



chargesagainst Moody. The pogt-trid motionswere denied. Broomfield and Flewellen gpped. Wefind
no error and affirm.

FACTS
113. On June 21, 2001, April Jones and Kdly Sullivan were employed as a flight attendant and pilot,
respectively, by Atlantic Southeast Airlines. Late that evening, they had completed a flight and were
lodging overnight at the Crystd Inn in Gulfport, Missssppi. Jones and Sullivan were in aroom watching
a movie when a man broke into the room wieding a gun and repeatedly screaming obscenities and
indructing them to be quiet. Theintruder shoved Sullivan downin her chair and hit Jones acouple of times
in the back of the head. During the struggle, two other men entered the room and forced Sullivan to the
floor. One man yelled, "grab the duct tape, duct tape their eyes, duct tapethelr mouth.” Asaresult of the
continuous screams and the fierce resistence encountered, one of the intruders urged the othersto leave.
They then left the room. Jones and Sullivan were trangported to the hospital for their injuries.
4. At trid, Jonestedtified to the above events, and Sullivan corroborated her testimony. Both Jones
and Sullivan identified Broomfield and Flewd len as the menwho had entered their hotel room that night.
There was no direct evidence presented to establish that property had been stolen. However, Joness
watch, which she was wearing when the men entered the room, was found on the floor, on the opposite
sde of the room from where she had been standing. Jonestestified that she did not take her watch off or
go to the other side of the room.
5. Sergeant John Massengill of the Harrison County Sheriff's Department was dispatched to the
Crydtd Inn. Sergeant Massengill interviewed Jones and Sullivan and then transmitted the suspects
descriptions to other officers. Sergeant Massengill, dong with other investigators, discovered a piece of

duct tape in the room and a piece of what gppeared to be alatex glove in anearby hotd stairwell.



T6. Deputy Tim Huguet testified that, while on patrol that night, he attempted to initiate a traffic op
for speeding. The vehicle did not stop. Deputy Huguet pursued the vehiclein ahigh speed chase until the
driver lost control and ranthe vehicle off theroad. Deputy Huguet testified that therewere threeindividuas
in the vehicle. When he approached the vehicle, he saw that one of the individuas had agun. The
occupants quickly fled. After a short chase, dl three suspects were placed in custody. Deputy Huguet
further testified that from a plain view observation he noticed aroll of duct tape and used latex glovesin
the vehicle. The deputy identified Flewellen asthe driver.
q7. Officer Vincent Sipriano of the Gulfport Police Department was aso on patrol that evening and
assisted Deputy Huguet in the pursuit. Officer Sipriano corroborated Deputy Huguet's testimony and
tetified that he gave chase to and arrested Broomfield.
118. Melissa Schoene, aforensc scientis, testified that there was a physica match between the piece
of duct tape taken from the hotel room and the roll of duct tape that was found in Hewellen's vehicle.
T9. The jury found Broomfield and FHewd len guilty of armed robbery. Broomfidd was sentenced to
thirty-five years, and Flewellen was sentenced to forty yearsin the custody of the Missssppi Department
of Corrections.

LEGAL ANALYSIS

1. Whether the evidence was sufficient to support the element of "attempt to
take."

110. Broomfied and Hewellen argue that the proof was insufficient to establish that they possessed the
requisiteintent to commit arobbery because there was no direct evidence that they demanded or took any
items. In short, they contend that Since nothing was taken then the prosecution failed to provethat they had

the “intent” to take, which isrequired to establish the eement of “ attempt to take.”



11. Our standard of review on the question of the lega sufficiency of the evidenceis clearly defined.
In Manning v. State, 735 So0.2d 323, 333 (1110) (Miss. 1999), the Mississippi Supreme Court held:

When on gpped one convicted of acrimind offense chalengesthelegd sufficiency of the
evidence, our authority to interfere with the jury's verdict is quite limited. We proceed by
conddering dl of the evidence -- not just that supporting the case for the prosecution --
in the light most consistent with the verdict. We give [the] prosecution the benefit of all
favorable inferences that may reasonably be drawn from the evidence. If the facts and
inferences so considered point in favor of the accused with sufficient force that reasonable
men could not have found beyond a reasonable doubt that he was guilty, reversd and
discharge arerequired. On the other hand, if thereisin the record substantia evidence of
such quality and weight that, having in mind the beyond a reasonable doubt burden of
proof standard, reasonable and fair-minded jurors in the exercise of impartid judgment
might have reached different conclusons, the verdict of guilty is thus placed beyond our
authority to disturb.

712. Our consderation begins with a review of two dtatutes. First, the armed robbery datute,
Mississppi Code Annotated Section 97-3-79 (Rev. 2000), providesin pertinent part:
Every person who shdl felonioudy take or atempt to take from the person or from the
presence the persond property of another and againgt hiswill by violenceto hisperson or
by putting such person in fear of immediate injury to his person by the exhibition of a
deadly wegpon shdl be guilty of robbery. . . .
Second, the attempt to commit an offense statute, Mississippi Code Annotated Section 97-1-7 (Rev.
2000), provides in pertinent part:
Every person who shall design and endeavor to commit an offense, and shall do any overt
act toward the commission thereof, but shal fail therein, or shal be prevented from
committing the same, on conviction thereof, shdl, where no provison is made by law for
the punishment of such offense, be punished . . . for an amount not greater than is
prescribed for the actual commission of the offense so attempted.
113.  Broomfield and Flewellen were charged and convicted of armed robbery. However, they did not
complete the mission they embarked upon when they entered the hotel room that night. Mississippi Code
Annotated Section 97-3-79 (Rev. 2000) providesthat a person may be convicted of armed robbery if an

attempt is made. Mississppi Code Annotated Section 97-1-7 (Rev. 2000) contemplates a crime for



attempt to commit any offense if the person makes any overt act toward the commission of the crime, but
for whatever reason hefailsto complete the necessary acts. These satutes establish the requisite dements
that the State must prove to obtain a conviction of armed robbery.

14. For Broomfidd and FHewellen to be guilty of armed robbery, the State must prove that (1)
Broomfidd and Hewd len attempted to take from the presence and againgt the will of Jones and Sullivan
money or persond property, (2) by violence or by putting Jones and Sullivan in fear of immediate injury
by the exhibition of adeadly weapon, and (3) FHewellen and Broomfield committed some overt act toward
the commission of the crime. The jury determined that the State proved each of these eements, beyond
areasonable doubt, and found Broomfield and Flewdlen guilty.

115.  Inthisapped, the second and third listed e ementsare not a issue. The evidencethat Broomfield
and Hewdlen entered the hotel room uninvited, brandishing afirearm, and screaming for the inhabitantsto
be quiet was sufficient to establish that violence was used and that Jones and Sullivan were placed in fear
of immediae injury by the exhibition of a deadly wegpon. Likewise, these same actsclearly establish that
Flewdlen and Broomfield committed an overt act toward the commisson of the crime.

116.  Our review turnsto whether Broomfield and Flewellen attempted to take money or property from
the presence and againgt the will of Jones and Sullivan. Our guiding principle is that the jury isthe sole
judge of the weight and worth of testimony. Brown v. State, 726 So.2d 248, 250 (8) (Miss. Ct. App.
1998). Thejury may draw any reasonable inferences from the evidence. Tolbert v. Sate, 407 So.2d
815, 820 (Miss. 1981). Welook to the evidence that was consdered by the jury and to what inferences
could have been drawn by the jury to find the “intent” necessary to satisfy the “attempt to take” dement

of armed robbery.



917. Had Broomfidd and Fewellen not aborted their misson that night, their intent would have been
known by their direct actions. However, this does not mean that the crime of attempted armed robbery
was not committed. It isfor the jury to determine whether they possessed the required “intent to take.”
118. InPerryv. Sate, 435 So.2d 680 (Miss. 1980), two men entered a savings and loan. One man
goproached atdler a the counter and pulled a gun while the second approached the branch manager at
her desk. Thefirst man then approached the lounge area, grabbed another employee and forced her and
another femae employee to and againg the wall, telling them not to move. The men then scuffled with
the first two women by the counter. One of the tellers attempted to activate an darm. Smultaneoudy, a
buzzer sgndled that a customer was a the drive-in window. The men fled apparently believing that the
aarm had been set off.  Both men were convicted of attempted armed robbery.

119. Theappdlantsargued that the State failed to prove apecific intent to take, Sncethe evidence only
showed that gppellants entered the building and pointed a gun a an employee while his partner assaulted
the other employees. The gppellants further asserted that since there was no demand for money their
actions could indicate the probability of other offenses such as kidnaping, rape, or murder, rather than
robbery. Thesupreme court rgjected thisargument asfrivolousand held that * the specific intent to rob was
shown in the present case overwhelmingly by al of the facts and the inferences”

920. The difference between Perry and this case is that the actions took place in a bank instead of a
hotel room. Nevertheess, the evidence of the manner of entry was identicd, i.e., the appellants entered
withaweapon and assaulted the women, no demand for money or persona property was ever made, and
that their plan was abandoned.

921.  Our courts have aso considered a number of cases where the “intent” necessary to prove an

“attempt to sted” element of burglary and robbery wasconsidered. See Crawford v. State, 839 So.2d



594, 595 (15) (Miss. Ct. App. 2003); Brown v. State, 799 So.2d 870, 872 (18) (Miss. 2001); Perryv.
State, 435 S0.2d 680, 681 (Miss. 1983); Williams v. State, 317 So.2d 425, 427 (Miss. 1975);
Newburnv. State, 205 So.2d 260, 265 (Miss. 1967); Thames v. State, 221 Miss. 573, 577, 73 So.2d
134, 136 (1954); Nicholsv. State, 207 Miss. 291, 296, 42 So.2d 201, 202 (1949). Althoughthesewere
burglary and not armed robbery convictions, the point is the same. The courts considered whether the
intruder’ s conduct could support an inference that the intruder had alarcenousintent. Therefore, we have
no difficulty in holding that the larcenous intent could be inferred here, to sustain a conviction for armed
robbery.

722.  Recently, theMissssppi Court of Appedsunanimoudy held that an "inference of theintent to stedl
may arise from proof of the bregking and entering.” Crawfordv. State, 839 So.2d 594, 595 (/6) (Miss.
Ct. App. 2003) (citing Gillum v. State, 468 So. 2d 856, 859 (Miss. 1985)). We reasoned that:

Since those committing burglary usudly have no occasion to announce their intentions,
evidence of the required intent usudly arises only from inferences.

Some presumptions are to be indulged in againgt one who enters abuilding unbidden a a

late hour of night, else the burglar caught without booty might escape the pendties of the

law. People are not accustomed in the nighttime to enter homes of others, when adeep,

with innocent purposes. The usual object istheft; and thisisthe inference ordinarily

to be drawn in the absence of explanation from breaking and entering at night

accompanied by flight when discovered, even though nothing has been taken.
Crawford, 839 So.2d at 595 (5) (quoting Brown v. State, 799 So.2d 870, 872 (8) (Miss. 2001);
Nicholsv. Sate, 207 Miss. 291, 296-97, 42 So.2d 201, 202 (1949)) (emphasisadded). Thislanguage
and thefactsin Crawford describe the Situation we encounter here.
923.  Paul Crawford entered the home of Patrick Hamlin and Hamlin's mother without permisson while
Patrick wasaway. Crawford, 839 So.2d at 595 (12). Patrick returned home to his mother and noticed

Crawford in the house. Crawford then quickly exited thefront door. 1d. Crawford argued that there was



no evidence that any items of value had yet been taken or even disturbed. 1d. at (14). Crawford was
convicted of burglary. Id. a (111). On appedl, Crawford argued that the evidence failed to demongtrate
any proof of hisintent to sed. This Court found that the abosence of direct evidence was not fatid on this
issue. Indeed, in aunanimous decision, this Court concluded that “an inference of the intent to stedl may
arise from proof of bresking and entering.” 1d. at (16). Here, just asin Crawford, an inference of the
intent to take or sted may arise from the evidence of Hewellen's and Broomfied' s unlawful entry.

924.  The supreme court has held that "the State seldom has direct and positive testimony expressy
showing the specific intent of an intruder a the time he unlawfully bresksinto a dwelling house; however,
such testimony is not essentid to establish the intent to commit acrime” Newburn v. State, 205 So.2d
260, 265 (Miss. 1967). In Newburn, the court concluded that "[i]ntent is an emotiond operation of the
mind, and isusudly shown by acts and declarations of the defendant coupled with facts and circumstances
surrounding him at thetime. Defendant'sintention is manifested largdly by the things he does.” 1d.

125.  We must examine the evidence and the inferences that the jury could have reasonably drawn.
Broomfidd and Flewelen were identified as the two men who broke into the hotel room uninvited that
night. They had agun and assaulted one of the victims with the gun. Upon ther entry, they repeetedly
screamed obscenities and ingtructed the victims to be quiet. One of the intruders shoved Sullivan down
in her chair and hit Jones a couple of timesin the back of the head. During the struggle, two other men
entered the room and forced Sullivan to the floor. One man yelled, "grab the duct tape, duct tape their
eyes, duct tape their mouth.”

926. Theentireencounter washbrief. Clearly, Broomfield and Flewellen did not complete what they hed

planned and had in store for Jones and Sullivan. Broomfield and Flewellen aborted their plans because



they encountered continuous screams and unexpected resistence. One of the intruders urged the others
to leave. They then abruptly left the room, abandoning their plans.

927. The jury conddered the evidence of the unlawful entry. The jury conddered the fact that
Broomfidd and Flewellen were unexpectedly met with loud screams and resistence by ther victims.
Broomfidd and Flewellen fled the room as quickly as they entered. Jones testified that Broomfield and
Hewelen did not announce ther intentions but that they clearly had an unlawful purpose.

128.  Sullivanwas asked whether any of the men said anything about taking any property. Shetestified,
“I didn’t give them time to say anything. Assoon ashewalked in with the gun and | saw it pointed a my
head, | sarted fighting. | didn’t want it pointed a my head anymore.”

129. Therewas dso testimony about Jones swatch. Jones testified that, prior to the assailants entry,
she had her watch on her wrist. The watch was not on her wrist fter theincident. Insteed, it was found
on the floor on the opposite side of the room from where Jones was standing.  Jones confirmed that she
did not take the watch off. It was reasonable for the jury to infer that the watch could have come off
during the struggle. 1t was likewise reasonable for the jury to infer that one of the assallants removed the
watch with the intent to take it from the room.

130. Hewelen'sand Broomfield's actions in the hotel room went beyond mere preparation and were
clearly sufficient overt acts to support the conviction of attempted armed robbery. The jury was free to
infer that the planto commit armed robbery was spoiled when they encountered continuous screams and
unexpected resstence. Likewise, thejury wasaso freetoinfer that there was an attempt to tekethe watch
or other persond property. The specific intent to rob was shown by dl of the facts and the reasonable
inferences drawn therefrom. It was within the jury's province to draw reasonable inferences from the

evidence based on their experience and common sense. Lewisv. State, 573 So.2d 719, 723 (Miss.



1990). A jury'sfinding of fact is not to be overturned when there is credible evidence in the record from
which the jury could have reasonably inferred the offense. Baileyv. State, 785 So0.2d 1071, 1075 (Y13)
(Miss. 2001).

31.  Thedissent unfortunately attempts to support its position by questioning and attacking the motive
of themgority’ sconcluson. Nothing could befurther from thetruth. Our system of justice dlowsthejury
to make logical and reasonable inferences and presumptions. We can be certain that Broomfield and
Hewdlendid not enter the hotel room that night to commit the Lindbergh kidnaping, asflippantly suggested
by the dissent. The dissent prefersto substituteitsjudgment for that of thejury. Wedo not. Based onthe
standard of review set forthin Manning v. State, 735 So.2d 323, 333 (1110) (Miss. 1999), wedo not have
the authority here to disturb the jury’ sverdict. 1132. The jury’ s task was to determine the intent of
Broomfidd and Flewellen and to decide whether they committed the crime of armed robbery. Tharr intent
was a matter that could be inferred from the circumstances. Brown v. Sate, 799 So.2d 870, 872 (18)
(Miss. 2001). Theissue of intent isafactud determination and iswithin the exclusve province of thejury,
under gppropriate ingructions from the court. Williamsv. State, 317 So.2d 425, 427 (Miss. 1975).
Here, consdering dl of the circumstances, it wasalogical inference or presumption for the jury to find that
Broomfidd and Flewellen had the intent, and indeed attempted, to “take from the person or from the
presence the personal property of another and againgt hiswill by violence to his person or by putting such
person in fear of immediate injury to his person by the exhibition of a deadly wegpon,” as required under
Mississippi Code Annotated Section 97-3-79 (Rev. 2000) to establish the crime of armed robbery.
133.  We find that the evidence was sufficient for the jury to find Broomfield and FHewellen guilty of
armed robbery. Thus, we find that this assgnment of error is without merit.

2. Whether the verdict is against the overwhelming weight of the evidence.

10



134. Hewellen asserts that the verdict was againgt the overwhelming weight of the evidence. The
gandard of review we must useis asfollows:

In determining whether ajury verdict is againgt the overwhelming weight of the evidence,

this Court must accept as true the evidence which supports the verdict and will reverse

only when convinced that the circuit court has abused itsdiscretion in failing to grant anew

trid. Only in those cases where the verdict is so contrary to the overwhelming weight of

the evidence that to dlow it to stand would sanction an unconscionable injustice will this

Court disturb it onapped. Assuch, if theverdict isagaing the overwhelming weight of the

evidence, then anew trid is proper.
Baker v. Sate, 802 So.2d 77, 81 (114) (Miss. 2001) (quoting Dudley v. State, 719 So.2d 180, 182 (18)
(Miss. 1998)).
1135. At trid, the defense presented no credible evidence tending to demonstrate the innocence of
Broomfield and Hewellen nor areasonable explanation for their actions. The jury heard the testimony of
severd State witnesses that implicated Broomfield and Hewdlen. Both Broomfield and Hewdlen were
identified as the men who entered the hotel room that night. Flewellen wasidentified asthe man who "had
the gun,” and Broomfield was identified as the man who had aglove. The forensc scientist testified that
the piece of duct tape found in the hotel room matched the roll of duct tape found in the suspect's vehicle.
Latex gloves were dso discovered in the vehide. In summary, the tesimony concerning the manner in
whichthe defendants entered the room, their subsequent conduct, thefact that they fled and ressted arres,
and that areasonably supported inference existed that there was an attempt to take Jonesswatch al sustain
afinding by areasonable minded jury that Broomfield and Flewellen committed armed robbery.
1136.  Accepting astrue dl evidence favorable to the State, this Court is compelled to conclude that the
evidence was of such weight to support thejury'sfindings. We do not find thet the evidencein favor of the

defendants was overwhemingly contrary to the verdict. Therefore, we find this assgnment of error to be

without merit.
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3. Whether the trial court erred in admitting a redacted version of
Broomfield's statement.

137.  Broomfidd and Flewellen assert that the court erred in admitting aredacted version of a statement
Broomfield made to Deputy Huguet. Outside the presence of the jury, Deputy Huguet testified that he
asked Broomfidd "what happened a the Crysta Inn." Broomfield replied, "1 stayed in the car, the other
two wentin." The court determined that the Satement was not admissibleinitsentirety. The court ordered
Deputy Huguet not to refer to any others. Inthejury's presence, Deputy Huguet responded to the question
that Broomfield replied that "he stayed inthecar.” The court then ingtructed thejury that the statement was
not to be considered as evidence of guilt againgt Flewellen and Moody and that no inference of guilt of the
co-defendantswasto be drawn therefrom. Broomfield now assertsthat the admission of hisown redacted
statement violated his co-defendants right to cross-examine witnesses.

138.  Broomfidd hasnoright or standing to assert thisaserror. First, theright to cross-examination may
not be vicarioudy asserted. Ware v. State, 410 So.2d 1330,1331 (Miss. 1982). Second, Broomfield
has cited no authority to assert these condtitutiond rights vicarioudy. "lssues not properly briefed and
supported by logica argument and, where gppropriate, citation to relevant authority, will not normally be
considered.” Hoopsv. State, 681 So.2d 521, 535 (Miss. 1996). Finding either of thesereasons sufficient
to disregard this aleged error, we decline Broomfield's request for relief on this basis.

139.  We next address Hewelen's argument that the admission of Broomfield's Satement  violated his
condtitutiond right to cross-examine witnesses. The Confrontation Clause of the Sixth Amendment of the
United States Congtitution, extended to the states by the Fourteenth Amendment, guarantees the right of
acrimina defendant "to be confronted with the witnessesagaingt him." Theright of confrontation includes

the right to cross-examine witnesses.  Richardson v. Marsh, 481 U.S. 200, 207 (1987).
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140. Inoveruling Flewdlen's objection, the trid judge determined that Richardson controlled. In
Richardson, the co-defendant's testimony was not incriminating on its face, and became s0 only when
linked with evidenceintroduced later at trid. The United States Supreme Court held "that the confrontation
clauseisnot violated by the admission of a nontestifying co-defendant's confesson with a proper limiting
ingruction when . . . the confession is redacted to eliminate not only the defendant's name, but any
reference to hisor her existence” 1d. at 211.

141. Genedly, to avoid violating the defendant's right to confront witnesses againgt him, out-of-court
gtatements by a co-defendant which incriminate the defendant should not be admitted into evidence during
the State's case-in-chief since it cannot be known whether the co-defendant will testify, and be subject to
cross-examination. Smith v. State, 754 So.2d 1159, 1162 (8) (Miss. 2000). This principle was
established by the United States Supreme Court in Bruton v. United Sates, 391 U.S. 123 (1968). In
Bruton, the co-defendant's confession "expresdy implicat[ed] the defendant as his accomplice” and the
Supreme Court held that the Confrontation Clause of the Sixth Amendment is violated when a co-
defendant's incriminating Statement isintroduced & ajoint trid, even if thejury isingructed to consder the
gatement only againgt the person who madeit. 1d. at 126. The court held "there are some contexts in
which the risk that the jury will not, or cannot, follow instructions is so grest, and the consegquences of
falure so vitd to the defendant, that the practicd and human limitations of the jury system cannot be
ignored.” 1d. at 135. The court recognized a defendant's naturd "motivation to shift blame onto others'
and found that accusations between co-defendants are "inevitably suspect.” 1d. According to the court,
"[t]he unrdiability of such evidence isintolerably compounded whenthe alleged accomplice. . . does not
tedtify and cannot be tested by cross-examination. It was againgt such threets to a fair trid that the

Confrontation Clausewasdirected." 1d. Therefore, Bruton requiresthetria judgeto answer the question
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of whether a particular confession is or is not "powerfully incriminating” on a case-by-case bass.
Richardson, 481 U.S. at 215.
42. Inthis case, the trid judge determined that the testimony was not “powerfully incriminating.”
Indeed, Broomfidd's statement naither directly mentioned Hewdlen nor implicated Hewdlen in any
crimind activity. The satement was not incriminating onitsface, asrequired by Bruton. "Where the co-
defendant's statements do not facidly implicate the defendant in the crime, there is no Bruton error."
Richardson, 481 U.S. at 208-09.
3. Wefindthat Hewelen's Sxth Amendment right of confrontation wasnot violated by the admisson
of Bloomfield's redacted statement. The record reflects that al references to Flewellen were omitted, as
required by Richardson. See Strahan v. State, 729 So.2d 800, 804 (114) (Miss. 1998) (clearly not a
violation of defendant's confrontation rights to conduct ajoint trid and admit co-defendant's Statement
where al references to co-defendant were deleted). Therefore, we find that this assgnment of error is
without merit.

4, Whether thetrial court erred in admitting Flewellen's wallet into evidence.
144. The State attempted to introduce Hewdlen's wallet into evidence. The defense immediately
objected. Thewadlet was found in the car FHewellen was driving. The wallet was found in an inventory
search, pursuant to routine police procedure. The wallet contained aswipe card, Smilar to cardsthat are
regularly used to gain access to hotel rooms. The State did not present evidence that the swipe card was
in fact used to gain entry into the hotel room. Therefore, the defense claimed that the wallet was
inadmissble because there was no evidence offered to show that the swipe card was used in the
commissonof thecrime. Overruling Hewellen's objection, the court found that the wallet and its contents

were redlevant because it was found "ingde the car that was chased and from which the defendant's fled."
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145. Thetrid judge hasthe discretion to congder and decide what evidence is admissible, and unless
thisjudicia discretion is so abused asto be prgudicid to the accused, then the ruling of the lower court
mugt be affirmed. Robinson v. State, 758 So.2d 480, 488 (1131) (Miss. Ct. App. 2000). In Townsend
v. State, 681 So.2d 497, 507 (Miss. 1996), the Mississippi Supreme Court held:

articles such astool s and wegponsfound near the place or scene of crime or near the place

where the defendant was arrested, have been admitted in evidence. (citation omitted).

Thisistrue even whereit isnot clamed nor proved that they were used in the commission

of the dleged crime in cases where the evidence has probative weight, or where they

condtitute a part of the surrounding scene or picture. . . .
46. Wefind that the trid court did not abuse its discretion in admitting the wallet and its contents
because it wasfoundin Hewellen'scar. The evidence connected Hewellen with the crimeand condtituted
part of the surrounding scene. Furthermore, items seized in an inventory search of the vehicle pursuant to
routine police procedure are admissble. Robinson v. State, 418 So.2d 749, 752 (Miss. 1982).
Therefore, the trid judge did not abuse his discretion, and this assgnment of error is without merit.

5. Whether thetrial court erred in overruling Flewellen's motions for mistrial.
147. Hewelen contendsthat the trid court erred in overruling hismotionsfor mistrid onthreegrounds:
(2) ajuror possibly saw him in the holding cell during the lunch breek; (2) Bloomfidd's reply, that "he sat
in the car" was prgjudicid; and (3) Officer Spriano's satement about there being a report of an armed
robbery was improper and tainted the jury. The digpogtion of a motion for midrid is within the sound
discretion of thetria court, whaose ruling will not be disturbed absent ashowing of abuse of that discretion.
Crawford v. State, 787 So.2d 1236, 1244 (131) (Miss. 2001).
148.  On the first ground cited, Flewellen never actually moved for a mistrid. FHewedlen's counsdl

mentioned it to the judge after the jury was excused for the day. Thejudge Sated that he could bring it up

the next morning. However, Flewdlen's counsd failed to bring the matter to the court's attention the next
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morning, and it was not made on the record. Therefore, we find that the claim was abandoned, and the
trid court did dl that wasrequested of it. Wetzv. State, 503 So.2d 803, 810 (Miss. 1987). Furthermore,
the failure to pursue this issue a trid leaves the record devoid of any proof that any juror actudly saw
Hewdlenin the holding cell. The court never had an opportunity to question the juror(s) to determine if
it occurred or resulted in any prejudice to Flewdlen.
149.  Next, weprevioudy addressed theadmission of Bloomfield'sredacted statement. Becausewefind
it not to be error, this ground is not sufficient to support amigtrid.
150.  Wenow addressHewd len'sthird ground in thisassignment of error. During the direct-examination
of Officer Sipriano, after being asked what he did with Bloomfield once he was in custody, the officer
tedtified:

[a]t that point Officer Huguet had returned to where we had thisindividua at Imilda and

Klein, and a Harrison County unit had pulled up and had let us know that they had an

armed robbery at the Crystal Inn on Cand Road and that they just had an armed robbery

and that this could possibly be the suspect from the armed robbery.
151. Fewdlen's counsd objected, and the objection was sustained. Flewdlen's counsd later moved
for amigrid dtating that there had been nothing provided to the defense in discovery about this armed
robbery report. The trid court ruled that it "disagreg]s] with your characterization thet that is a discovery
violaion. Itisabasisfor cross-examination. Y ou were given that opportunity and that motion for mistria
isdenied."
152. Hewelenhasfailed to show how hewas prgudiced. Therefore, he has not demondtrated that the
court has abused its discretion in overruling his motion for migrid.  See Alexander v. State, 759 So.2d

411, 419 (126-28) (Miss. 2000) (a presumption of correctness exigsin rulingsand remedies of thetrid

court and appdlant has the burden of demondtrating reversible error). Therefore, we find that the trid
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judge did not abuse his discretion in denying the maotions for mistrid and that this assgnment of error is
without merit.

6. Whether the trial court erred in failing to grant a severance sua sponte.
153. Hewelen argues that the trid court erred in not granting him a severance. Flewellen bases his
argument on Bloomfield's reply to Deputy Huguet's question, that "[Bloomfield] sat in the car.” {54.

"The decison whether to grant a severance depends on whether the severance is necessary to
promote afair determination of the defendant'sguilt or innocence.” Collinsv. State, 817 So.2d 644, 659
(150) (Miss. Ct. App. 2002). The decision to grant a severance is within the discretion of thetria court.
URCCC 9.03. Unless one can show actud prejudice, atrid court cannot be found to have abused its
discretion. Collins, 817 So.2d at 651 (150).
155.  Wenotethat Hewdlen was made aware of Bloomfield's statement prior totria through discovery,
but did not movefor aseverance beforetria. Asto the meritsof thisargument, Bloomfield's Satement that
"he sat in the car," did not even mention Hewellen or implicate Hewelen in any crimind activity. Further,
there does not gppear to be any conflict of interest between Bloomfidd and Flewd len. Neither put on any
type of defense. The evidence introduced at trial supported the guilt of both defendants. 1t isnot error to
deny a severance where the evidence goes to the guilt of both defendants. Blanks v. State, 451 So.2d
775, 777 (Miss. 1984). Thereisno evidence to indicate an abuse of discretion by the trid court. This
issue is without merit.

7. Whether the jury was instructed improperly.
156. Hewdlen firgt assarts that the "jury was ingtructed improperly with regard to a lesser included
offensa” The State submits that Flewellen did not submit any such charge, nor did he object to the form-

of-the-verdict indruction which authorized thejury to find him guilty of armed robbery or not guilty. Falure
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to request an ingtruction at tria waives an assertion of error on gpped. Materials Transp. Co. v.
Newman, 656 S0.2d 1199, 1203 (Miss. 1995); seeRussell v. Sate, 607 S0.2d 1107,1117 (Miss.1992)
(fallure to object condtitutes a waiver of the issue for gpped). FHewellen did not ask for the jury to be
ingtructed on alesser offense. Therefore, thejury was properly ingtructed. Thisargument iswithout merit.
157.  Hewelennext contendsthat thetria court committed reversbleerror ingranting instruction C-5-A,
which charged the jury that "the statement made by Bloomfield to Huguet may not be considered as
evidence of guilt againgt the defendants .. . . Flewellenand . . . Moody. And, no inference of guilt of . . .
Hewdlen and . . . Moody may be drawn therefrom.” At the time thisingtruction was tendered, Hewelen
did not make a contemporaneous objection. An issue is waived on apped where there was no
contemporaneous objection. Russell v. Sate, 607 So0.2d 1107, 1117 (Miss.1992). Accordingly, wewill
not address this issue.
158. THEJUDGMENT OF THE CIRCUIT COURT OF THE FIRST JUDICIAL DISTRICT
OF HARRISON COUNTY OF CONVICTION OF ARMED ROBBERY AND SENTENCES
OF THIRTY-FIVE YEARS FOR JERROD BROOMFIELD AND FORTY YEARS FOR
MARQUISE FLEWELLEN IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONSISAFFIRMED. ALL COSTSARE ASSESSED TO HARRISON COUNTY.

McMILLIN, C.J., SOUTHWICK, P.J., MYERS AND CHANDLER, JJ., CONCUR.
LEE, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY BRIDGES AND
THOMAS, JJ. KING, P.J., AND IRVING, J., DISSENT WITHOUT SEPARATE WRITTEN
OPINION.

LEE, J., DISSENTING:
159. Themgority modifiesthelanguage of the origind opinion, but not theresult. Therefore, | re-affirm
and repeat my origind dissent in its entirety.

160.  Thereislittledoubt that ahorrible crimewas committed and that the victimswere placed in extreme

fear for ther lives. Further, there is little doubt that the defendants committed a crime. The point upon
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whichl srongly disagreewith themgority isthat the defendants, dthough clearly guilty of violent acts, were

not guilty of the crime of armed robbery for which they were ultimately charged and convicted.

Accordingly, | find that we have no recourse except to reverse and render.

161. The mgority cites the Satute pertaining to armed robbery:

Every person who shdl felonioudy take or attempt to take from the person or from the
presence the persona property of another and againgt hiswill by violenceto his person or
by putting such person in fear of immediate injury to his person by the exhibition of a
deadly wegpon shdl be guilty of robbery . . ..

Miss. Code Ann. § 97-3-9 (Rev. 2000). As evidence that the elements of armed robbery were proven,

the mgority clams that the appellants attempted to take one of the victim'swatch, and such intent to stedl

could beinferred from the circumstances. | ook to the transcript and find such inferenceisnot logica. On

direct examination, one of the victims, April Jones, responded:

PROSECUTOR:

Let me show you what's been marked as State's Exhibit 4 for

identification. Do you recognize that?

JONES:

PROSECUTOR:

JONES:

PROSECUTOR:

JONES:

PROSECUTOR:

room?

JONES:

PROSECUTOR:

JONES:

Yes.
What isthat?
That's my watch.

And isthat the watch you were wearing the night of this
incident?

Yes

All right. And did you have it on when the men camein the

Yes.
How did it get on the floor?

| think during the struggle and the fight it must have came off.
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DEFENSE COUNSEL.: Y our honor, we object to what she thinks.
COURT: Overruled. She can answer if he [d¢] she knows.
PROSECUTOR: Did you take it off and put it there?

JONES: No.

PROSECUTOR: Did one of the men take it off?

JONES: Not like undo it, but I mean, it could have broken whenever he
grabbed my armsin the fight and struggle.

DEFENSE COUNSEL.: We abject to it could have broken.

COURT: Sustained.

PROSECUTOR: Y ou don't know how it got off, but you didnt teke it off?

JONES: Right.
162. Later in her testimony, Jonesreferred to her statement the night of theincident to thepolice. Inher
statement, sherecaled astrugglein which one of the men grabbed both of her arms, remembered that none
of the men ever commented that they were attempting to rob the women, and noted that the men bypassed
in plain view persond items on the snk, including her cdl phone and wallet.
163. The mgority cites the rule that the jury may draw any reasonable inferences from the evidence.
Tolbert v. State, 407 So. 2d 815, 820 (Miss. 1981). | find that theinference of guilt of the crime of armed
robbery is not reasonable given the evidence presented. The armed robbery statute mandates that one
guilty of such crime must have taken or attempted to take personal property from the person or her
presence by violence or use of fear. Here, thereis no question that the men attempted to indtill fear in the
women, nor isthere question that the men's motives were certainly crimind in nature. What has not been

proven is that there was a taking or an attempt to take property. The fact that a watch was on one
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woman'sarm at the entrance of the men coupled with the fact that the watch was on the floor after the men
left in no way can be stretched to meet the dement of taking or atempt to have taken. Thejudge should
have granted the requested motion for directed verdict or, post-tria, should have granted the motion for
judgment notwithstanding the verdict.

164. There can be no doubt that this was a horribly traumatic and terrifying event for these victims.
Further, there can be little, if any, doubt that the defendants were guilty of violent acts for which they
accordingly should be punished. Where serious doubt exists, however, is in the issue of whether the
defendants committed armed robbery. The magority goes to great lengths in its effort to affirm the
conviction, cdlaming that a the beginning of the melee one of the victims testified that she was wearing a
watch and afterward she found it on the floor.

165. The mgority cites numerous cases to make its point, but misses. Did these defendants commit a
crime? Yes. Wasit amed robbery? Certainly not. These men might aswell have been charged with the
Lindbergh kidnaping, for they arejust asquilty of thisancient crime asthey are of having committed armed
robbery. Under the mgority'sreasoning, they could havejust aseasily been guilty of attempted rape. After
all, these were two females in a motel room and would that have not been the logica motive of the
intruders? They had duct tape so surely they intended on taking them as hostages, and they should have
been convicted of this.

166. Whilel recognize thet it is paliticaly correct to affirm aconviction, especidly inacase such asthis
where an gpparent crime did take place, we must hold to the principle that we are anation of laws and not
men. Under our system of justice, one cannot arbitrarily be charged with crimes he or she does not
commit. If thishappens, we can count oursalves as no better than adictatorship -- declining to follow laws

and leaving justice to the mercy of those in power. Therefore, | dissent.
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BRIDGES AND THOMAS, JJ., JOIN THISSEPARATE WRITTEN OPINION.
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