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SOUTHWICK, PJ., FOR THE COURT:
1. Harold Gray and the Pearl River Vdley Water Supply Didtrict were found jointly and severdly
lidble for injuries sustained by Bobby Bridges during an arrest. Gray and the Didtrict gpped arguing they
are immune from ligbility. We agree. Consequently, we reverse and render.
12. Officer Harold Gray was employed by the Pearl River Valey Water Supply Digtrict where hewas

a manager of the Leake County Water Park. He resided at the park and supervised its day-to-day



operations and its employees and facilities. Gray patrolled the park and performed dl law enforcement
duties. Of importance, it isillegd to possess dcohol in Leake County.

113. This case arises from an arrest that took place on August 30, 1997, at the park's boat ramp.
Officer Gray was riding through the park when he noticed Bobby Bridgesstruck driving down thehill into
the park pulling aboat. Two people were in the truck while Bridges and another man were riding in the
boat asit was being towed. The officer did not gpproach the group at that time.

14. Later, Officer Gray again drove by the ramp and saw that Bridgess boat was off itstrailer, full of
water and resting on the concrete boat ramp. The trailer was il atached to the truck. Not wishing to
approach the group aone, Officer Gray made an unsuccessful effort to locate another of the Didtrict's
managers. He then asked another man to join him, but he refused. Chris Howard, a former Carthage
police officer who was camping in the park, agreed to accompany Gray to the boat ramp. They went to
the launch and approached the truck and boat. Officer Gray asked if the men had consumed any acohal.
One of thementold himthat al of them had two or three drinksearly inthe day. He stated no one had any
acohal that night. Bridgestold Officer Gray that he had not consumed any dcohol. Officer Gray noticed
acooler and beer cansin the bed of the truck. The cooler contained nine beers. Bridges stated that the
beer, the cooler and the truck were his.

5. Officer Gray informed Bridges that he was under arrest. He smelled acohol on Bridgess breeth.
By thistime, another officer had arrived at the ramp. Officer Gray took the cooler from Bridges's truck
and brought it to his vehicle. Officer Gray then instructed Bridges to place his hands on the truck, but he
refused. Gray informed Bridges that he needed to handcuff him. Bridges had his left hand in his pocket.
As Officer Gray reached for his hand, Bridgestook hishand out of his pocket and stepped back. Officer

Gray grabbed Bridgess arm and locked it behind Bridges. Bridges ressted, but Officer Gray was able



to pin Bridges againg the truck. However, the two continued to struggle. Bridges pushed away from the
truck with hisright hand. Officer Gray again pinned him againgt the truck. Bridges continued to struggle
and Officer Gray gpplied awrist lock. Bridges complained that this additiond pressure on hiswrist hurt
him. Officer Gray told Bridges that if he stopped ressting, he would not have to apply the wrist lock.
T6. Officer Gray was ableto place Bridgesin handcuffs. Hetook Bridgesto the other officer'struck.
At therequest of oneof Bridgessretives, Gray then replaced the handcuffson Bridges such that hishands
were in front rather than behind his back. Bridges would recelve a misdemeanor conviction for public
drunkenness and resisting arrest. His conviction was not appedled.

q7. On the night of hisarrest, Bridges went to the emergency room of the Leake County Hospital after
heléft the jaill. He was diagnosed with a sprained left wrist. Then, on September 2, 1997, he went to
Missssippi Baptist Medicad Center emergency room where he was again diagnosed with a sprained | eft
am. A week later Bridges was diagnosed as having an avulson fracture ontheleft ulna. On October 10,
1997, Bridges was diagnosed with atorn rotator cuff.

118. Bridges contended that thisarrest and the force used during it was aresult of animosity that Officer
Gray held towards him. The two had encountered each other on prior occasions. On June 20, 1997,
Officer Gray noticed an unregistered person utilizing the park's shower. The person was Bridgessteenage
grandson. Officer Gray dlowed the boy to finishhisshower but told him that the facilitieswereto be used
only by thoseregistered inthe park. Later that night, Bridges went to Officer Gray'sresidence to confront
him about the incident with his grandson. After some words between the two, Officer Gray ingtructed
Bridgesto leave. Bridges did. The next day, Officer Gray filed a police report and spoke with Reservoir
Patrol Chief James Stepp. Officer Gray later filed crimind affidavits againgt Bridges dleging thet Bridges

had pulled back hisfig asif to drikethe officer, and that he had been intoxicated. Bridgeswas convicted



of dmple assault. He did not gpped this conviction. A few days after this incident, Kenneth Griffin, the
Didtrict's general manager, received an anonymous |etter indicating concern about these events.
19. Bridges sued the Didrict and Officer Gray for injuriesthat dlegedly resulted from excessiveforce
used in hisarrest during the boating event. Bridges clamed that the Didrict knew or should have known
of Officer Gray's mdicious attitude toward Bridges and failed to take corrective action. Thetrid court
granted judgment for Officer Gray and the Didtrict in 1999. The Supreme Court reversed and remanded
for reasons that we will explain. Bridges v. Pear| River Valley Water Supply Dist., 793 So. 2d 584
(Miss. 2002).
910.  On remand, the trid court found the Didtrict and Officer Gray jointly and severdly liable for an
award to Bridges of $64,309.92. From this, the Digtrict and Officer Gray apped.
DISCUSSION

1. Mississippi Tort Claims Act
f11.  Bridgesdam againg Gray and the Didrict was necessarily analyzed under the requirements of the
Missssppi Tort Clams Act. The statute acknowledges liability for torts committed by governmenta
actors, but dso provides for immunity in certain Stuations. Relevant to the present case are separate
immunities for law enforcement activities and for discretionary functions:

(1) A governmenta entity and its employees acting within the course and scope of thelr
employment or duties shdl not be ligble for any daim:

(c) Arisng out of any act or omission of an employee of agovernmenta entity engaged in
the performance or execution of duties or activities relating to police or fire protection
unless the employee acted in reckless disregard of the safety and well-being of any person
not engaged in crimind activity & the time of injury;

(d) Based upon the exercise or performance or the falure to exercise or perform a
discretionary function or duty on the part of a governmenta entity or employee thereof,
whether or not the discretion be abused. . . .



Miss. Code Ann. 8§ 11-46-9(1)(c) & (d) (Rev. 2002).

f12.  Section 11-46-9(1) contains exemptions lettered from (@) through (x). They are written in the
digunctive, as the next to last section (w) concludes with an "or,” which is then followed by the last
immunity provison (X). The immunities vary widely and it would beimpossble for dl to fit. Applicability
of any one of these sections creates immunity. State v. Hinds County Bd. of Supervisors, 635 So. 2d
839, 842 (Miss. 1994) ("the State cannot be held liable for damagesif the conduct falswithin one of the
exceptions found in Miss. Code Section 11-46-9") (emphasis added); see generally, Jm Fraiser, "A
Review of the Substantive Provisonsof theMississppi Governmenta Immunity Act: Employees Individua
Liability, Exemptions to Waiver of Immunity, Non-Jury Trid, and Limitation of Liability," 68 Miss. L.J.
703, 743-44 (1999), eva uating the unpublished opinion of Hall v. Miss. Dep't of Pub. Safety, 708 So.
2d 564 (Miss. 1998) (table). Hall reached the sdlf-evident conclusion that no defendant needs to satisfy
dl theexemptions: "the satuteiswrittenin the digunctive which indicates that subsections (1)(c) and (1)(d)
should not be read together but should be read as dternatives separate and gpart from one another.” 1d.,
68 Miss. L.J. a 743, quoting Hall, dip op. a 8. Hall is not precedent, but the statutory structureisclear.
If elther the law enforcement exception or the discretionary function exemption gpplies, there isimmunity.

2. First Bridges Appeal

113.  The Supreme Court in its opinion on the initid gpped in this suit reviewed a grant of summary
judgment in favor of the Didtrict and adismissd of Officer Gray on the pleadings. The Didtrict had argued
inits motion that it was entitled to the law enforcement immunity since a dl times Bridgeswas engaged in
cimind conduct. It further argued that the qudity of its supervison of Bridges was amatter that fell within
itsdiscretion. Thetrid court agreed with both argumentswhenit granted summary judgment. Asto Officer

Gray, thetria court dismissed because it found no dispute that the officer was acting within the courseand



scope of hisemployment a dl times. Under one section of the Act, no employee so acting "shdl be held
personaly ligble for acts or omissons' that allegedly cause harm. Miss. Code Ann. 8§ 11-46-7 (Rev.
2002).

114.  The Supreme Court found that Snce Bridgeswasinvolved in crimina conduct a thetime of injury
as shown by his conviction of a misdemeanor growing out of the incident, the immunity under section 11-
46-9 (1)(c) applied to the Digtrict. Bridges, 793 So. 2d at 588. Then the Court found that absent malice,
Officer Gray dso wasimmune. 1d.

115. However, after reaching this concluson, the court in an entirely separate section of its opinion
discussed the independent immunity provison for discretionary function. 1d. at 588-90. To be immune,
the court found that the discretionary act must have involved a planning or policy making decison. 1d. at
589. The court gated that "the grant of summary judgment to the Digtrict on thisissue was premature’ and
remanded to resolve whether the District was engaged in apolicy-oriented decis on-making processwhen
supervisng employees. 1d. at 589-90.

116. Findly, asto Officer Gray, the court interpreted three separate sections of the Tort Clams Act.
Thetrid court had rdied on aprovision that there wasimmunity for agovernmental employee acting within
the scope of hisemployment. Miss. Code. Ann. 8 11-46-7 (1) (Rev. 2002). However, that same section
then sates that an employee is outside of his employment when he acts with malice. Miss. Code Ann. §
11-46-7 (2) (Rev. 2002). A governmentd entity isimmune when its employee acts with mdice. Miss.
Code Ann. § 11-46-5 (2) (Rev. 2002). Theissue of Gray's ligbility was therefore remanded to the trid
court. Bridges, 793 So. 2d at 590.

3. Remand Proceedings



17. Asaresult of the remand, thecircuit court conducted an evidentiary hearing. The court found that
both the Digtrict and Officer Gray wereliable. The court noted the evidence that Bridgeshad a different
times caused trouble for other campersthat was " sufficient grounds for his remova from the campground
and sufficient ground to bar him from further going on the premises of the park, but, that was not done.”
The court found that Bridges's arrest was unnecessary:

Then the activity was the arrest of a person who apparently was drinking, but was not

involved in any accidentd incident at that time, and, the question thenis was it necessary

to take that person into custody[?]
Thetrid court's later andlyss stated on the record after the hearing makes it evident that his answer was
that the arrest was not needed since Bridges was not the driver of the vehicle or the boat. Sincethedriver
of the truck was not intoxicated, there was no need to arrest anyone.
118. Thetrid court dso found that even if the arrest was reasonable, Officer Gray had used excessve
force. The Didrict was found to have faled in its duty to supervise the officer since earlier evidence of
problems between Bridges and Gray had cometo the Didtrict's attention. Thetria court found against the
Didrict "for negligent supervison and againg Officer Gray for mdicious activity in the amount of
$64,309.92, plus dl costs of Court." Sincethereisno earlier reference by the trid judgeto "mdice” we
infer that he is basing that conclusion on Gray's making an arrest that was "unnecessary” as opposed to
usng other measures, and that maice aso could be inferred due to earlier incidents between Gray and
Bridges.

4. Law Enforcement Immunity
119.  Wenow review the gpplication of the law to the facts presented in thisrecord. Without question,
the arrest that was made was lawful. Leske County isadry county. Bridgeswithout question committed

acohol-related offenses, as he admitted that he had been drinking the day he was arrested and to owning



the beer in thistruck. Since there was no question that a crime had been committed and Officer Gray had
probable cause to believe that to be so, the arrest was completely lawful. Indeed, Bridges was later
convicted of crimes that arose from thisincident.
920.  The Supreme Court ontheinitia gpped found that the Digtrict was entitled to immunity snce Gray
had probable causeto arrest and the dleged injuries had asufficient nexusto that crime. Bridges, 793 So.
2d at 588. Depending on what isthen made of the Supreme Court's analysis of the discretionary function
issue in its 2001 opinion, the Didrict was immune from liability for injuries that arose as a result of this
arest.
921.  Officer Gray would belidbleif hisactionsweremdicious. That isbecausethe employegsimmunity
arisesfrom acting on behdf of the governmenta entity. Unlessthe employeeisacting within the courseand
scope of employment, he is not entitled to the limited immunity that fals on the sovereign. Miss. Code.
Ann. § 11-46-5(2) (Rev. 2002). We now address that issue.
5. Malice
922.  Thetrid court found that Officer Gray acted with malice when hearrested Bridges. If Officer Gray
was mdicious when he made the arres, the Didtrict fill remainsimmune:
For the purposes of this chapter an employee shdl not be consdered as acting within the
course and scope of his employment and a governmentd entity shdl not be liable or be
consdered to have waived immunity for any conduct of its employee if the employees
conduct condtituted fraud, maice, libel, dander, defamation or any crimina offense other
then traffic violations.
Miss. Code Ann. 8 11-46-5(2) (Rev. 2002). Theissue of mdice solely relates to Gray's ligbility.
123.  Welook now to any evidence of mdice on the part of Officer Gray. Thetrid judge made no fact-

finding in hisopinion asto what congtituted the possble maice. Hisdiscusson of aprior incident between

Gray and Bridges may imply a basis for maice when Gray made the arrest, but the trid court does not



clearly sofind. During Bridgesstestimony, the only basisfor inferring malicethat he sateswasthat hewas
the only person that Officer Gray questioned about drinking.

924. Law enforcement officers may have frequent encounters with individuas who are prone to bresk
certainlaws. Inthiscase, thetrid judge believed that Bridges had ahistory of actionsthat could have led
to his being barred from using this park. We need not examine for whether such authority exigts, but we
notethat thisisthefactua context. Such encountersmay createill will between the law enforcement officer
and the private citizen. Wergect that if alaw enforcement officer has had previous dtercations within the
scope of his duties with a citizen, and without any further evidence tha the officer in a later lawful
encounter was acting with unusua force or conduct of some other extreme nature, that afinding of malice
isjudtified. Even if we conclude that Officer Gray might not have arrested Bridgesif he had been feding
friendlier towards him, the decision on how to exercise proper law enforcement discretion can not become
Tort Clams Act "malice” on facts such as these.

125. Inthe present case, the undisputed evidence is that Bridges was committing a crime in Gray's
presence, that the officer sought the assistance of others so that the encounter with Bridges would not be
solely by Gray, and that injuries arose in the process of Bridgess ressting the lawful arrest. Bridges was
later convicted for ressting the arrest, and that became find when it was not agppeded. There is ho
adlegation of a besting or other brutality, no extreme measures of any sort except for the possibility that
Gray used more force than needed in handcuffing Bridges. It is undisputed, though, that Bridges was
ressting Gray's efforts to place the cuffs on his hands.

726. Whatever might have been Gray's thoughts, there is nothing in his actions to cregte lidaility. In
essence, the clam for lidbility here is that the officer did not prove that he had banished dl possible il

fedlings towards the person being arrested that may have arisen from earlier incidents. Indeed, the same



potentid for ligbility for an officer'smalice would arise amply from actions by an accused contemporaneous
with the arrest -- after an encounter by an officer for lawful reasons, the suspect may assault the officer or
use abusve language. That conduct may then befollowed by an arrest for the crimethat caused the officer
to confront the lawbreaker in the first place. We are not saying that malice can never be shown in such
circumgtances. Weare saying that it isnot shown when the only evidenceisthefact of the prior encounters
betweenthe officer and the law-breaker and that they may have created bad rel ations between officer and
citizen.
927.  True, we must look at the facts of the arrest in light of the background between the participants,
but we should not ook in such away asto beblinded by that history. Absent the prior encounters, nothing
in the facts in the record about this arrest would have caused Gray to be found to have acted outside the
scope of hisemployment in the basis of mdice. We do not find the background to change that conclusion.
128. Wereversethefinding that Gray acted with maice and find that he was immune.

6. Discretionary Function Immunity
129. We previoudy noted that the Supreme Court in the initid apped in this case andyzed the
discretionary function immunity even after finding thet the district was entitled to immunity under the law
enforcement exception. It found that granting of summary judgment " premature’ on discretionary function.
Bridges, 793 So. 2d at 589-90. The court explained why this was still an open issue factualy and
remanded . Id.
130.  We cannot interpret the Supreme Court's opinion as having turned the possible ingpplicability of
the immunity provison on discretionary function into an affirmative sourcefor liability. We have explaned
that each immunity provison is independent of the others. If the claim arose "out of any act or omisson

of an employee of a governmentd entity engaged in the performance or execution of duties or activities
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relating to police or fire protection,” and the clamant was engaged in crimind activity & thetime of injury,
then thereisimmunity evenif the act causing theinjury doesnot qudify asdiscretionary. Miss. Code Ann.
§ 11-46-9 (1) (c) & (d) (Rev. 2002).

131.  Thoughtheruling on discretionary function was" premature,” the Court did not attempt to corrdate
the effect of that conclusonwithitsearlier decison that law enforcement immunity definitely gpplied. There
was uncertainty about discretionary function immunity and certainty about the law enforcement immunity.
We find no holding in the 2001 opinion that if the discretionary function immunity did not apply, that this
canceled the gpplication of the law enforcement immunity. The case needed to be remanded for
congderation of Officer Gray's possible mdice, since the trid judge had improperly andyzed the law as
to themaliceissue. Perhaps it would have been better just to dismissthe Didtrict; perhaps that possbility
was not mentioned on theinitial apped.

132.  Inthe absence of aholding in Bridges that both immunities must apply before ether does; in light
of the clear independence of these separate immunity provisons, and in recognition of our obligation to
aoply the law as reasonably interpreted in light of Statutory language and precedent to the admitted facts
in the case, we hold that the Didtrict is completely immune from liability because of the gpplicability of
Section 11-46-9 (1) (¢). Gray isimmune because no evidence of mdice exists and he was at dl times
relevant to the clam acting within the course and scope of his employment.

133.  Because of these conclusions, we need not review the discretionary function issue.

134. THEJUDGMENT OF THELEAKE COUNTY CIRCUIT COURT ISREVERSED AND
RENDERED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLEE.

McMILLIN, C.J., KING, PJ.,, THOMAS, IRVING, MYERS, CHANDLER AND
GRIFFIS, JJ., CONCUR. BRIDGESAND LEE, JJ., NOT PARTICIPATING.
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