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IRVING, J., FOR THE COURT:

11. A Neshoba County jury convicted Phillip W. Bougon of mandaughter by culpable negligence. The
trid court sentenced him to twenty yearsin the custody of the Mississippi Department of Correctionswith
one year suspended and one year on post-release supervison. Bougon gppedls and aleges prejudicid

error occurred inthetrid court's (1) admission of certain evidence regarding flight and in the court'srefusd



to admit other evidence to explain or rebut the evidence of flight, (2) grant of certain jury ingtructionsand
inthe modification of others, (3) denid of various motionsfor amigtrid, and (4) refusal to suppress certain
verbal satements. Bougon aso alegesthat the cumulative effect of the errors operated to deny him afair
trid.
2. Wefind no reversble error; therefore, we affirm the trid court on al issues.

FACTS
13. On Monday morning, March 19, 2001, Shannon McNeil went turkey hunting after leaving work.
When he did not return home later in the evening, the sheriff's department began searching for him around
8:30 p.m. Hisbody was found by avolunteer fireman around 11:30 p.m. in anearby shalow creek. He
had died of ashotgun blast to the head and neck. Authoritiesimmediately began collecting evidence a the
scene of thecrime. They found aspent shotgun shell forty-four feet from where McNell's body was found.
Tree limb fragments, which had been clipped by gun pellets, made atrail from where the spent shell was
found to the place where McNell's body was found.
14. The next morning, investigators began questioning people living in the area, including Bougon, to
determine if anyone had information about the killing. Bougon was questioned again later that day. On
Wednesday, theinvestigators returned athird time to question Bougon, but he was avay in Leake County
working. Bougon'slive-ingirlfriend, Vicki Vance, gave theinvestigators permission to examine Bougon's
rifle and shotgun, and they obtained the serid numbers from both guns. Vance testified that she became
concerned about the investigators actions and summoned Bougon' sfriend, Ronnie Hancock, to take her
to Bougon's job. When they arrived at his work place, Vance informed Bougon of the investigators

actions and requested that he come home. Further, Hancock told Bougon that “they think you did it.”



5. When Vance and Hancock returned to Neshoba County later that day, Hancock was arrested in
Bougon'’s driveway. Vance phoned Bougon while he was ill a work and informed him of Hancock’s
arrest. She aso advised himthat if he did not comein and answer questions, the authoritieswould charge
Hancock with mandaughter. After talking with Vance, Bougon decided not to come home that night.
However, investigators came back to his house looking for him and confiscated hisguns. The gunswere
later tested and it was determined that the spent shotgun shell found at the scene of the crimewasfired from
Bougon's shotgun. The sheriff continued to look for Bougon, and findly found and arrested him on
Thursday night. Additiond facts will be related during our discussion of the issues.
ANALY SIS AND DISCUSSION OF THE ISSUES
(1) Evidence of Flight and the Appropriateness of a Flight Instruction

T6. It iswell-settled law that the admission of evidence is within the discretion of the trid judge, and
his decison isreversible only when there has been an abuse of discretion which resultsin prgudice to the
accused. Miller v. Sate, 801 So. 2d 799, 803 (118) (Miss. Ct. App. 2001). Further, our supreme court
has consgently held that flight is admissible as evidence of consciousnessof guilt. Fusdlier v. Sate, 702
So. 2d 388, 390 (14) (Miss. 1997). However, aflight ingtruction is gppropriate only where the flight is
unexplained and somehow probative of guilt or guilty knowledge. 1d. Therefore, evidence of flight is
inadmissable where there is an independent reason for the flight. 1d.

q7. The State offered evidence tending to show that Bougon attempted to avoid law enforcement
authorities on the morning following Hancock's arrest. The State dso offered evidence concerning the
circumstances surrounding Bougon's arrest.  This evidence reveded that Bougon was captured a a

neighbor's house in a closet hiding under a blanket.



T18. Bougon directs our attention to Fuselier. In Fusdlier, Eric Fusdier was initidly convicted of
murder, but his conviction was overturned on agppeal because the trid court erroneocudy granted an
indruction on flight. Fuselier, 702 So. 2d at 389, 391 (112, 9). On remand, Fusdlier entered a plea of
guilty to cgpitd murder and burglary. Id. at 389 (112). However, his conviction and sentence pursuant to
the guilty pleawere overturned in a second gppeal on grounds not relevant to our issue. 1d. at 390 (12).
On remand from the second gpped, the State again adduced evidence of Fusdlier'sflight but did not seek
aningruction on flight. 1d. at 390 (16). Again, our supreme court reversed, holding that, notwithstanding
the fact that aflight instruction was not given, admission of evidence of Fusdier'sflight wasreversbleerror.
Id. a 394 (120). In Fusdier's first gpped, the court, in reversing Fusdlier's conviction because of the
improper flight instruction, had observed that the trid court was aware of an explanation, which was
inadmissible, for Fusdier’ sflight and that Fusdier was “obvioudy put in ano-win Stuation by either being
required to explain his flight and the fact that he was a prison escapee, or not explaining the flight and
subjecting himsdf to aflight indruction.” Id. at 390 (15).

T9. Here, Bougon, whilenot conceding that hisactionscondtituted flight, arguesthat thetrid court erred

in admitting evidence of his dleged flight and iningtructing thejury onthelaw regarding flight.! He attacks

Thetrid court gave the following ingtruction on flight:

The Court ingtructsthe Jury that “flight” istheevading of the course of justice by voluntarily
withdrawing one' s self in order to avoid arrest, detention, or the ingtitution or continuance
of crimina proceedings, regardless of whether one leaves the jurisdiction.

Hight isacrcumstance from which guilty knowledge and fear may beinferred. If you find
from the evidence in this case beyond a reasonable doubt that the Defendant Phillip W.
Bougon did flee or go into hiding, such flight or hiding of Phillip W. Bougon is to be
considered in connection with dl other evidence in this case. Y ou will determine from all
of the factswhether the flight was from a.conscious sense of guilt or whether it was caused
by other things, and give it such weight as you think it is entitled to in determining the guilt
or innocence of Phillip W. Bougon.



the trid court'sruling on two fronts. First, he dlegesthat he did not go home, after being informed that the
authorities were waiting on him to come back, because he was trying to hep Hancock by establishing
Hancock’ s whereabouts on the day McNell was killed. In support of this assertion, he gives a detailed
account as to what he did to help Hancock. He states that on Thursday, the third day following the
discovery of McNel's body, he spent about Six hours making phone cdls, driving around, and vigting
different people in an effort to establish where Hancock had been at the time of McNell’s death.

910.  Second, he contends that he had another reasonable explanation, unrelated to any involvement in
McNeil's murder, for not returning home even though he knew that the authorities were looking for him.
He argues that since he had been convicted of armed robbery ten years earlier, he feared being arrested
for possession of afirearm by a convicted felon. Therefore, he asserts that he had a reason independent
of McNeil'sdegth for attempting to avoid capture. Heclaimsthat if he had offered thisexplanation & trid,
it would have severely prejudiced his defense.

11. Asto Bougon'sfirst contention, we are not persuaded that his efforts to assst his friend dictated
that he stay away from home and that this was a sufficient reason not to be viewed as fleeing from the
authorities. Thisisparticularly truein light of hiscomment to Vance — after he had been informed by her
of Hancock's arrest — that he was not “coming into the same thing that Ronnie [Hancock] had just
walkedinto." Asaready noted, Hancock had been arrested in connection with McNeil'smurder. Wecan
perceive no reason why Bougon could not have returned home on Wednesday and consulted with
authorities even if he wanted to pend some time investigating Hancock's whereabouts on the day McNall
waskilled. Surdly, he must have known that the consultation was not likely to last indefinitely and that he
dill would have time to do the investigative work for his friend, unless he knew that he had some

involvement with McNel's death and that, in dl likdihood, he would be arrested if he returned.



f12. Bougon's second contention is somewhat puzzling. Asnoted, he clamsthat he had fears of being
arrested because he, as a convicted fdon, was illegdly in possesson of firearms, yet he dlams he had a
permit from Judge Marcus Gordon to carry afirearm. Bougon testified that Judge Marcus Gordon had
given him theright to carry afirearm but that the papers authorizing him to carry afirearm were lost when
his house burned in 1997, and that he did not attempt to get another copy or get another order signed.

113.  Wefind it patently inconsstent for Bougon to contend on the one hand that he possessed legd
permission to carry a firearm but contend on the other that he feared being arrested for possession of
firearms. Even if he no longer had the order as he contended, it gppears to us that he would not have
feared being arrested for illega possession of the guns because there would not have been any reason to
believe that he could not provethat he had permisson since the judge who dlegedly granted the permission
could have verified that fact. We are aware of Bougon's atorney's statement that a record of the order
could not befound in Scott County whereit wasdlegedly signed nor in Lincoln County where Bougon was
convicted of the armed robbery. Neverthdess, the sgnificant point is not that no order existed or could
be found, but that Bougon was of the mind-set that he had permission to carry afirearm. With such a

mind-set, there would not have been any reason to fear being charged with illegd possession of afirearm.

14. Wergect, asdid thetrid court, the independent explanations of innocence offered by Bougon for
his furtive movements after he was advised that he was a suspect in McNeil's disappearance. We dso
find that, dthough Bougon had a legitimate reason for leaving home on the Wednesday following the
discovery of McNel's body ( he went to work), his decison not to return home after being told that the
authorities "thought he did it" and wanted to further interrogate him was the equivdent of flight. This

conclusionissupported by thefact that Bougon was ultimately found at aneighbor's housein acloset under



ablanket. Therefore, we affirm the decision of thetria court to grant aflight ingtruction. Thisissue lacks
merit.

(2) Vicki Vance's Testimony
115. Bougon next contends thet the trid court erred in preventing him from rebutting the Stat€'s clam
of flight by not dlowing Vance to testify asto what he told her during the telephone conversation in which
ghe informed him that Hancock had been arrested.  The jury was not alowed to hear the following

testimony from Vance which was offered during a proffer:

A: | told him [Bougon] that Ronnie was-that they had Ronnie. And that | was told
that they were going to charge him with mandaughter if Phillip [Bougon] didn’t
come home.

Q: What, if any, plan did Phillip Bougon rdate to you after you told him that?

A: He had to hep Ronnie. He had to help Ronnie.

Q: Did he @borate and say how?

A: He had to find somebody that he was with.

Q: At the time Mr. McNaell was shot?

A: Yesgr.

116. Bougonarguesthat thetestimonid evidence quoted above was admissble to explan why he acted
as he did and to show his plans or intent. He maintains that by prohibiting VVance from testifying to his
actions on Thursday, March 22, the trid court effectively left the jury with the impresson that he was
evading authorities,

17. The State points out that VVance was prohibited only from giving hearsay testimony and that
Bougon was dlowed to testify to subgtantidly everything to which Vance was prohibited. The State dso

points us to the following testimony given by Bougon during direct examination:



Q: Mr. Bougon, as aresult of the phone cdl late Wednesday from Vickie Vance,
what if anything, did you undertake to do for Ronnie Hancock?

A: To hep him out any way | could to find out where he wasthat Monday morning.
Q: What do you mean by that, Sr?

A: | had some people | could go see that were mutud friends. And just to find out if
Ronnie had been there any time that day.

118.  Bougon argues that VVance's testimony was admissible under Rule 803 of the Missssippi Rules of
Evidence. Rule 803(3) alowsthe admission of astatement that would otherwise be excluded as hearsay,
when it is "a satement of the declarant’s then existing state of mind, emotion, sensation, or physica
condition (such asintent, plan, motive, desgn, menta feding, pain, and bodily hedth)." M.R.E. 803(3).
The comments to Rule 803 gtate that statements which indicate an intention to do something in the future
are admissible to prove that the act intended took place.

119. The admisson of evidenceisleft to the sound discretion of thetrid judge. Parker v. Sate, 606
S0. 2d 1132, 1137 (Miss. 1992). "However, that discretion must still be exercised within the scope of the
Missssppi Rules of Evidence, and a reversa will result only when an abuse of discretion results in
prejudiceto the accused.” Id. at 1138.

920. Astotheadmissionof Vancestestimony under Rule 803, the State, citing Smmonsv. State, 805
S0. 2d 452, 488-89 (Miss. 2001), responds that the testimony was not admissible under the stated rule
because the testimony consisted of self-serving declarations by Bougon. We need not decide whether the
trid court abused its discretion in refusing to dlow Vance to testify concerning what Bougon said to her
when she informed him that Hancock had been arrested. We agree with the State that, snce Bougon

himsdf tedtified to basically the samethingsthat VVancewould havetestified to, the jury was alowed to hear



his dleged reasons for not coming home on Wednesday night. Consequently, wefind thet even if thetrid
court erred in not dlowing Vance's testimony, such error was indeed harmless.

(3) Satements Made by Prosecution Witness
921. Bougon asserts that the trid court erred in overruling his motion for a mistria based on aleged
improper statements made by prosecution witness Jamie Bozeman. While on the stand, Bozeman, who
dleged that he heard Bougon admit to the shooting, engaged in the following exchange with Bougon's
defense counsdl:

Q: So, did Phillip ever talk to Adrian Bell? in your presence about the case?

A: No, sr. They just worked out alot. And they would talk about it every now and

then about just, you know, heishoping hewill get out. That he had done served
enough time for a convicted armed felon.

Defense counsdl immediately asked for abench conference and conducted avoir dire of Bozeman outsde
the presence of the jury. Bozeman stated that no one from the didtrict attorney’ s office had informed him
that he could not mention Bougon's previous conviction. The defense counsdl then moved for a midrid
asserting irrevocable prejudice to the defendant, but the tria court denied the motion. The court did
however indruct the jury that the statement made by Bozeman was improper and that it should not be
considered by them asthey continued to hear the evidence and congder the case. The court further polled
the jurorsindividualy, and each agreed that he or she could set the remark aside and continueto hear the
evidence without considering the remark.
922. The trid judge is in the best postion to determine if an alleged objectionable remark has a
prgudicid effect. Weeksv. State, 804 So. 2d 980, 992 (1137) (Miss. 2001). Thetria judgeis provided

consderable discretion in determining whether aremark isso prgudicia that amistria should be declared.

2 Bell was an inmate in the Neshoba County jail a the same time as was Bougon and Bozeman.
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Id. However, if serious and irreparable damage has not occurred, then thetria judge should direct the jury
to disregard theremark. Id. Thefailure of the court to grant amotion for midtria will not be overturned
on gpped unlessthe trid court abused itsdiscretion. Bass v. State, 597 So. 2d 182, 191 (Miss. 1992).
123. Inthe present case, wefind that the trid judge did not abuse his discretion in denying Bougon's
request for a migrid. The judge admonished the jury and polled them individudly; therefore, he took
gppropriate measures to cure any potentiad prejudicia effect of theremark. For theforgoing reasons, this
issue lacks merit.

(4) Initial Appearance
924.  Bougon argues that the State' s failure to provide him with aninitid appearance within forty-eight
hours of his arrest resulted in statements which were later used againgt him at trid. He further asserts that
the fallureto provide an initid gppearance violated his condtitutiona rightsand resulted in prgudiceto him
at trial when the statements were introduced.
925. Rue6.03 of the Uniform Rules of Circuit and County Court requiresthat every person in custody
be taken, without unnecessary delay and within forty-eight hours of arrest, beforeajudicid officer or other
person authorized by statute for aninitid gppearance. URCCC 6.03. However, aviolation of Rule 6.03
aonewill not result in the suppresson of evidence or reversible error where the defendant was informed
of hisrightsand made aknowing and voluntary waiver. Jonesv. State, 841 So. 2d 115, 132 (147) (Miss.
2003). Thus, thefalureto provide an initid gppearance for an accused within the time provided isnot in
and of itself areason to suppress aconfesson. |d.
926. Bougonwasarrested on March 22 and was not taken before ajudgefor aninitial appearance until
March 26. Hewasread hisrightsimmediately after being arrested. On Sunday, March 25, he again was

administered hisrights and he Sgned awaiver and gave what may be termed an ord confession.

10



927. BougoncitesAbramyv. State, 606 So. 2d 1015 (Miss. 1992) in support of hisargument that since
he was not afforded an initid appearance within forty-eight hours, his ord statements should have been
suppressed. In Abram, the defendant was not brought for an initial gppearance until seventy-two hours
after hisarrest. Our supreme court found that the "the falure to provide the initid appearance reversble
snce, as a consequence, Abram gave a confession in the absence of, and in violation of, his right to
counsd." Id. at 1029. The court went on to hold that the error could not be harmlessin light of the fact
that Abram's capital murder conviction was based entirely on his confesson. Id. The court further
observed that the failure to provide Abram with atimely initid appearance had devastating consegquences
for the defense and that | aw enforcement authoritieswould never have obtained an uncounseled confession
from Abram had he been given aninitia appearance and accessto counsdl without unnecessary delay. 1d.
928. Thiscaseiseasly diginguishable. The State correctly points out that in Abram, the confesson in
question was found to be coerced and the confession was the only evidence tying Abram to the crimes.
In the case-at-bar, nothing in the record suggests there was any type coercion. Bougon freey and
voluntarily waived his rights under Miranda and fredy gave astatement. Unlike, in Abram, here, thelaw
enforcement authorities did not subject Bougon, following his arest, to immediate and constant
interrogation until they obtained a confesson. Therefore, we affirm the trid judge s ruling.
(5) Court’s Comments to the Jury

129. Bougon dlegesthat the trid court erred in denying his motion for amistria based on a comment
made by the court to thejury. He clamsthat the judge s remark |eft the jury with the impression that the
court would not dlow amigtrid and that thejury would beforced to deliberate until they reached averdict.
130.  Thejury began ddiberations around 10:50 am. after more than seven days of trid. Around 3:50

p.m. on the first day of ddiberation, the jury sgnded it could not reach a unanimous decision, being salit
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seven for mandaughter and five for not guilty. The jury was told to continue to ddiberate. At
goproximately 8:55 p.m., the jury again indicated that it had been unable to reach a unanimous verdict,
being split eight for mandaughter and four for not guilty. The spokesperson for the jury stated that she did
not think that further deliberations would be helpful. The court dismissed the jury for the night with
indructions to return for further deliberationsat 9:00 am. thenext day. 31.  On the falowing morning
the court gave the Sharplin charge® and ingtructed the jury to continue deliberationsin order to try and
reachaunanimousverdict. At goproximately 11:58 am., thejury was brought into the courtroom, and the
court inquired if the jury was dill divided dong the same numericd lines and if the jury thought further
deliberations would be helpful. The spokesperson advised that the division remained the same but that she
thought further deliberationswould be helpful. The court then returned the jury to the jury room for further
deliberations. At gpproximately 2:15 p.m., thejury sent anote that it was "hung, ten guilty, two not guilty."
The trid judge had the jury returned to the jury box, and the record reflects that the following transpired:
THE COURT: And | have had a communication from you whichwould indicate
just on the face of what you have told the Court -- what the jury
has told the Court, there has been some movement.
JUROR KATHY LAND: Yes, gr.
THE COURT: My question would be whether, based on that, do you fed that
further deliberation would tend to enable the jury to reach a
verdict?
JUROR KATHY LAND: No, sir, | do not.

THE COURT: I'm going to let you dl return to the jury room and continue
deliberation.

JUROR KATHY LAND: Yes, gr.

3 See Sharplin v. State, 330 So. 2d 591, 596 (Miss. 1976) for the text of the instruction.
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THE COURT: Beretired.

WHEREUPON, AT 2:22 PM., THE JURY WAS RETIRED TO THE JURY ROOM,

AND THE FOLLOWING PROCEEDINGSWERE HAD OUT OF THE PRESENCE

OF THE JURY:

THE COURT: Court will bein recessto await the verdict of the jury.*
132.  At4:00 p.m., thejury wasreturned to the jury box, and the court inquired if the numerica split had
changed. The spokesperson responded that it had not but thet the jury felt that further ddliberation would
enable it toreturnaunanimousverdict. Thetrid jury wasreturned to thejury room for further ddiberations
and, a 4:20 p.m., reported that it had reached a unanimous verdict of guilty.
133.  Fallowing the court'sinquiry of the jury which occurred a 2:15 p.m., Bougon made amotion for
amidrid, dleging that the comment, which was dlegedly made in the presence of the jury, wasimproper
because “the judge s Satement seemed to have the effect of diminating the option of the jury to return a
hung verdict.” Thejudge denied Bougon’s mation, reasoning that his statement was not so prejudicia as
toriseto thelevel of midridl.
134. Weagreewiththejudgethat hisremarkswerenot prgudicid to Bougon. Thejudge smply stated
that the court would be in recess until averdict was returned, and areview of the statement in the context
in which it was made reveds that one could not reasonably interpret it to mean that a mistrid or hung
verdict was not an option. In fact, the jury reported approximately an hour and a half after the comment

was made that it was gill divided dong the same numerica plit as it had been before the comment was

made. Surdly, if the jury had understood or believed that the court was directing it to go out and return a

4 Bougon statesin his appellate brief that this satement was made in the presence of thejury, that
the court reporter made the correction but that for some unexplained reason, the correction was not
included in the appdlate record. The State makes no contention that this is not an accurate statement of
what actually transpired; therefore, we accept the accuracy of the representation.
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verdict of guilty, it would not have taken two hours to do so. For the forgoing reasons, wefind that the
judge did not abuse hisdiscretionin denying Bougon’ smotion for amigtrid; therefore, weaffirmthejudge’ s
denid of the motion for amidrid.

(6) Remarks of Prosecutor
1135.  During the defense's cross examination of State€'s witness, Eric Fulton, the prosecutor made the
following objection:

Y our Honor--excuse me. If it please the court, | have been waiting to make this objection trying
to decide what appropriate time. But, if the defense of the defendant is alibi--

Bougon’s defense atorney immediately objected and moved for amidrid. Thetrid judge ruled that the
comment was not fatal and denied the motion. Bougon contends that the trid court erred in denying his
motion because the comment impermissibly conveyed to the jury that he was obligated to put on adefense
in his behaf and would be forced to tedtify.

136. The State correctly notes that, on issues of comments concerning a defendant’ s failure to tetify,
each case shdl be consdered on an individual bass. Weeks 804 So. 2d at 993 (143). Further, the
intention of the prosecutor isimmaterid; the test is whether the language can be reasonably construed to
be a comment upon the failure of the defendant to take the stand. 1d.

137.  Wefind no abuse of discretion here. Thejudgewaswell within hisdiscretion in denying Bougon's
moation for migrid. Nothingin the record suggeststhat the satement inissuedirectly or indirectly referred
to Bougon'sright to testify or take the stand, and the statement cannot be construed reasonably to mean
what Bougon aleges. Further, our review of the record indicates that the notion of an aibi was first
introduced by the defense and not the State. In his opening statements, Bougon's attorney argued that

“And I’'m going to tell you that through that date-- through that day of the 19th there was about an hour or

14



two that morning when he was done. The rest of the time there was somebody with him and thus the
defense has an dibi.” As the State points out, Snce this information regarding Bougon's defense had
aready been placed before the jury during opening statements, he cannot clam prgjudice. Additiondly,
Bougon did in fact take the sand and testify in his own defense. Thisissue lacks merit.
(7) Court’s Comment
1138.  During the State’ sredirect of its witness, Calvin Fulton, the following exchange occurred:
Q: And apparently he had the net on when he was shot?
A. Apparently so.
DEFENSE ATTORNEY : Object to leading and speculation, your honor.
THE COURT: All right. I'm going to overrule the objection with this comment.
It may be early akin to leading. But, in light of the broad cross-
examingion on the issue of hunter safety and in the interest of
time, | think it’ sproper to dlow Mr. Turner to get to the particular
points about refuting what you sought to develop. So objection
isoverruled. Go ahead.
The defense then moved for amigtrid on the basisthat the court had strongly suggested to thejury that the
defense’ s cross-examination of the witness was unusud in that it was more thorough and broader than an
ordinary cross-examination. Defense counsd further argued that “theimplication of that to thisjury isthat
he [attorney for the State] can refute thingsthat | developed on cross-examination of thiswitness, and that
the court expectshimto refute thingswhich were brought out on cross-examination.” Defense counsd now
maintains that this was an improper comment on the evidence.
1139.  The court denied Bougon's mation, sating that “it was not the intent of the court toinfer anything

to the jury that the court was leaning aparticular way. It wassmply just to in the interest of time dert the

parties that | was going to alow the State reasonable latitude as far asits redirect.” The court further
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stated that the remark was not intended to be prgjudicia and then offered to admonish thejury. Bougon,
however, never requested that the court warn the jury about the comment.
140. The State properly advancesthat tria judges may explain their rulings on evidentiary objections so
long as they do not comment upon the evidenceinaprgudicia manner. Wellsv. State, 698 So. 2d 497,
510 (Miss. 1997).
141.  Wefind that the judge did not err in denying Bougon's mation for amigtrid. We further find that
his statement was not an improper comment on the evidence nor an attempt to influence thejury’ sverdict.
(8) Jury Instruction
42.  Bougon submitted a lengthy jury ingtruction outlining the various degrees of culpable negligence,
and the court amended the ingtruction before giving it to the jury. As aresult, Bougon now asserts that
because the jury was not ingtructed on the theories and degrees of negligence, hisright to afarr trid and
just verdict wasdenied. Hemaintainsthat thetrid court falled to insure that the jury wasfully and properly
ingtructed. He dleges that since the jury was left to speculate as to what actions congtituted culpable
negligence, his conviction must be overturned.
43.  When determining whether error lies in the granting or refusa of various ingtructions, we must
congder dl the ingructions given as awhole. Smmons v. State, 805 So. 2d 452, 476 (137) (Miss.
2001). “When s0 read, if the ingtructions fairly announce the law of the case and create no injustice, no
reversble error will befound.” 1d.
44.  Bougon directs this Court to Edwards v. State, 755 So. 2d 443 (Miss. Ct. App. 1999). In
Edwards, a child drowned while on a camping trip with hisfamily. 1d. at 445 (f2). The parents were
indicted for culpable negligence mandaughter. 1d. at 445 (13). This Court found that the failure of the

State to specify, in the jury ingtructions, what actions or inactions by the defendants condtituted crimind
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negligence on their part left the jury to "the wildest fidd of speculation.” 1d. at 447 (13). We concluded
that theingtructionswere o defective asto deny the defendantsafundamentdly fair trid. 1d. Wereversed
and rendered, but we did so because of the insufficiency of the evidence rather than the defective jury
ingructions. 1d. at 448 (20). Wedid, however, conclude that the deficient jury ingtructionswould require
reversd. Id. at 447 (115).
145.  Inthe present case, unlike in Edwards, it is gpparent from the record that there was abundant
evidence presented during the tria to support Bougon's conviction. Further, we find that the amended
verson of jury ingruction D-22 setsforth acorrect Satement of thelaw, and it properly instructed thejury,
in aconcise manner, regarding the various degrees of negligence. The amended version of theingruction
is subgtantialy smilar to the origind verson and isless confusing.  For the forgoing reasons, this issue is
without merit.

(9) Cumulative Effect of Errors
146.  Bougon findly contends that the cumulative effect of errors a his trid denied him afair trid. He
maintains that these errors were not harmless and have resulted in prgudice to him.
147.  Individud errors, not reversibleinthemsdves, may combinewith other errorsto makeup reversible
error. Weeks 804 So. 2d at 998 (170), citing Wilburn v. State, 608 So. 2d 702, 705 (Miss. 1992).
However, if there are no reversible individua errors, it stands to reason that there can be no cumulative
error. After athorough review of the record, we have found no reversble error asto each individud issue.
Therefore, it followsthat wefind no cumulaivereversbleerror. Weare satisfied that Bougon wasafforded
afundamentaly fair and impartid trid even though it may not have been aperfect trid. However, aperfect

trid is not condtitutiondly required, as such would be dmost impossible to obtain.
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148. THE JUDGMENT OF THE CIRCUIT COURT OF NESHOBA COUNTY OF
CONVICTION OF CULPABLE MANSLAUGHTER AND SENTENCE OF TWENTY YEARS
INTHECUSTODY OF THEMISSISS PPl DEPARTMENT OF CORRECTIONS, WITH ONE
YEAR SUSPENDED AND ONE YEAR OF POST-REL EASE SUPERVISION, I SAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO NESHOBA COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.
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