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GRIFFIS, J., FOR THE COURT:
1. The Appeleg smoation for rehearing isdenied. Theorigind opinion iswithdrawn, and thisopinion
is substituted.
12. WillieE. Smith, Jr. sought hurt-on-the-job disability benefitsfrom the Public EmployeesRetirement
System (“PERS’). The Medica Board denied the clam and the denid was upheld by the Disability
Appeds Committee and the Board of Trustees affirmed the denid. Smith then appeded to the Circuit

Court of Hinds County. Thecircuit court reversed the order of the PERS Board and granted hurt-on-the-

job disahility benefitsto Smith. PERS gppedls this decison.



113. On apped, PERS arguesthat the circuit court erred in reweighing the evidence and subdtituting its
judgment for that of the adminigtrative agency. PERS contends that there was substantial evidence to
support PERS sdetermination that Smith was not disabled asthe direct result of an on-the-job injury. We
agree. Therefore, we reverse and render the judgment of the circuit court, and we reingate the PERS
order denying disability benefits to Smith.

FACTS
14. Smith began work as alaundry worker at the Missssppi State Hospitd in Whitfield, Missssppi
on October 1, 1992. Smith's podition as a laundry worker required bending over and lifting with no
soecific weight requirementslisted. Smith daimsthat whilelifting laundry on duty on November 11, 1992,
he fet asharp pain in his back and reported this to his supervisor.
5. Smithwent to the MEA Clinic where he wastreated for a"pulled muscle” Later, a thedirection
of some his co-workers, Smith went to Dr. John Frenz, a neurosurgeon, who diagnosed him with chronic
low back syndrome and disc displacement herniation. On March 3, 1993, Dr. Frenz performed alumbar
exploration, right laminectomy and right radica diskectomy on Smith. A detalled review of Smith’ smedicd
history and treatment, both before and after, is discussed below.
96. Theinjury at the State Hospital, in November of 1992, was neither Smith'sfirst nor hisonly back
injury. Smith had previoudy worked for the Missssppi Far Commission and hurt his back while lifting
stedl horse stables. Smith was treated by orthopedic surgeon Dr. Pat Barrett, who performed an anterior
interbody fusonin 1990 and released himin 1991 with athirty percent whole body impairment and athirty
pound lifting restriction. Smith aso injured himsdlf in November of 1991 when he fell out of bed. He

complained of pain in his back for much of that year. Smith also dipped and fdl in a store prior to the

The date is sometimes given as November 4, 1992,
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November 1992 incident in question. Smith was aso involved in an automobile accident sometimelater,
but whether he recaived any injury is not noted by any of histreating physcians.

q7. On March 24, 1994, Smith gpplied to PERS for hurt-on-the job disability benefits, pursuant to
Missssppi Code Annotated 25-11-114(6), claming that he was injured at the State Hospital on
November 11, 1992. By then, Smith had aso applied for but had not been approved for Social Security
disability benefits. He was approved for Social Security disability benefits on March 31, 1995, with a
disability onset date of December 3, 1992.

18.  After hisdisability application was denied by the PERS Medica Board, Smith requested ahearing
before the Disability Appedls Committee. At hishearing, Smith testified that he wasinjured on November
11, 1992, while pulling sheets from atub a the Missssppi State Hospitd.

T9. During a supplementa hearing held before the Disability Appeals Committee, Smith introduced
additiona medica recordsand documentationfrom Dr. Frenz. TheDisability AppedsCommitteedeferred
a decison and ordered Smith to undergo a functiond capacity evauation. The evauation indicated that
Smith's "ahilities did not match the job requirements of laundry worker."

910. The Disability Appeds Committee found insufficient evidence to establish that Smith was
"permanently and totdly disabled as a result of the on the job injury a the Medicd Hospitd."
Subsequently, Smith filed two separate " Request for Judicial Notice' sating that from 1986 to 1995 PERS
had apolicy of accepting the determination of the Socia Security Disability asautomatic proof of digibility
for PERS disability benefits.

11.  On appedl, the circuit court reversed PERS and concluded that "[t]he overwhelming medical

evidence supports aclam of hurt-on-the-job disability that precludes Smith from performing hisduties as



Laundry Worker." Thecircuit court noted itsreliance on thefinding that Smith had been awarded disability
benefits by the Socid Security Administration.

STANDARD OF REVIEW
112.  Judicid review of an adminidrative agency’ sdecisonis severdy limited. Aslong asthereviewing
court finds that the board's decision was supported by evidence and absent of fraud, they shdl render the
board's decison conclusve. Shannon Eng. & Constr. v. Emp. Sec. Comm'n, 549 So.2d 446, 449
(Miss. 1989). Moreover, a court may only overturn a board's decision if it was (1) unsupported by
subgtantiad evidence, (2) arbitrary and capricious, (3) beyond the agency's authority to make, or (4) in
violationof agtatutory or congtitutiona right of the gpplicant. Pub. Employees Ret. Sys. v. Dearman, 846
So. 2d 1014, 1018 (1 13) (Miss. 2003); Pub. Employees' Ret. Sys. v. Dishmon, 797 So. 2d 888, 891
(1 8) (Miss. 2001).
113. "Thereisa rebuttable presumption in favor of a PERS ruling. Nether this Court nor the circuit
court is entitled to subgtitute their judgment for that of PERS, and it isimpermissible for areviewing court
toreweighthefactsof thecase" Id. at (1 9) (citations omitted). When reviewing an adminidtrative agency's
decison, the circuit court must look at the full record before it in deciding whether the agency's findings
were supported by substantia evidence.Miss. State Bd. of Exam'rsfor Social Workers& Marriageand
Family Therapistsv. Anderson, 757 So.2d 1079, 1084 (1 15) (Miss. Ct. App. 2000). Whilethecircuit
court performs limited gppellate review, “it is not relegated to wearing blinders.” Id.

ANALYSS

114. There are two categories of disability benefits available to state employees: (1) regular disability
benefits, pursuant to Mississippi Code Annotated Section 25-11-113(1)(a); and (2) hurt-on-the-job

disability benefits, pursuant to Missssppi Code Annotated Section 25-11-114(6). Both categories use



the same definition of “disability,” i.e., whether aclamant has the ability to perform the usua duties of the
employment or lesser duties assigned.
115. Tobedigiblefor regular disability benefits, the Sate employee must haveat least four yearsof Sate
service. If digible, disability benefits would be paid based solely on the definition of disability and
regardless of whether theinjuries occurred asaresult of work-related activities. Smith wasnot digiblefor
regular disability benefits because he had less than one year Sate service.
116.  Smith, however, was dligible for hurt-on-the-job benefits. Mississppi Code Annotated Section
25-11-114(6) (Rev. 2003) provides that:

Regardless of the number of years of creditable service upon the gpplication of amember

or employer, any active member who becomesdisabled asa direct result of an accident

or traumatic event resulting ina physical injury occurring in theline of performance

of duty, provided the medical board or other designated governmenta agency after a

medi cal examination certifiesthat themember ismentally or physcaly incapacitated for the

further performance of duty and such incapacity islikely to be permanent, may be retired

by the board of trustees. . . .
(emphasis added).
17. Toedablishhisclamfor hurt-on-the-job disability benefits, Smith must provetwo eements. Fird,
was Smith disabled as defined by Mississippi Code Annotated Section 25-11-113(1)(a)? Second, if he
was disabled, did Smith become disabled as the direct result of an on-the-job injury as required by
Mississippi Code Annotated Section 25-11-114(6)?
118. PERS determined that the second element was the ultimate issue to be decided. PERS weighed
the evidence and held that Smith's disability was not the direct result of an on-the-job injury. Adopting the
Disability Appedls Committee s findings, PERS concluded:

A great dedl of the medica record indicates that Mr. Smith’s complaints are subjective,

rather than objective. There are no objective measurements of pain, such as increased
heart rate, other than subjective complaints of pain by Mr. Smith. Further, all of the



medical documentation reviewed does not indicate that Mr. Smith sustained a hurt-
on-the-job injury resulting inadisability. Mr. Smith has suffered back problemsfor
several years from several accidents and there is no indication that the incident at
the State Hospital istheinjury he contends now rendershimdisabled. The Disability
Appeals Committee finds that thereis not sufficient evidenceto show that Mr. Smith
is permanently and totally disabled as the result of a reported on-the-job injury at
the Medical Hospital.
(emphasis added.)

1 Whether Smith presented substantial evidence that he was disabled
pursuant to Mississippi Code Annotated Section 25-11-113(1)(a).

119.  The circuit court reversed PERS based on the finding that there is little dispute that Smith was
disabled and unable to performhisformer job asalaundry worker. Whether Smith was disabled was not
the soleissue of hisclaim. Asindicated above, PERS s decision was not based on whether Smith met the
Section 25-11-113(1)(a) definition of disability; rather, PERS concluded that Smith’'s disability did not
directly result from his on-the-job injury.
2. Whether Smith’s disability was the result of an on-the-job injury so

as to meet the requirement of Mississippi Code Annotated Section

25-11-114(6).
720.  Smith*hasthe burden of proving to the Medical Board and to the Appeals Committee that he or
sheisin fact disabled” to obtain disability benefits. Pub. Employees’ Ret. Sys. v. Dishmon, 797 So. 2d
888, 893 (1115) (Miss. 2001). Likewise, Smith hasthe burden of proving that he was disabled asadirect
result of an on-the-job injury. Miss. Code Ann. § 25-11-114(6) (Rev. 2003).
721. Thedecison to deny Smith disability benefits was made by PERS through its Medica Board and

Disability Appeals Committee, which congist of five medica doctors. These doctors review medical

records, testimony and other evidence to determine, based on their professiona medica opinion, whether



the statutory requirements have been met. In Public Employees’ Retirement System v. Howard, 2001-
CC-01543 (1123) (Miss. Dec. 4, 2003), the Mississippi Supreme Court held:
Sorting through voluminousand contradi ctory medical records, then determinating whether
anindividua ispermanently disabled isbetter |eft to physicians, not judges. Thisistheidea
behind the creation and expanson of adminidrative agencies. “The exisence within
government of discreteareas of quasi-legidative, quasi-executive, quasi-judicid regulatory
activity in need of expertiseistheraison d'etre of the adminigtrative agency.” McGowan
v. Mississippi StateQil & GasBd., 604 So.2d 312, 323 (Miss.1992). “Because of their
expertise and the faith we vest in it, we limit our scope of judicid review.” Id.
(citations omitted.)
PERS, through its medica doctors, wasin afar better podtion to evauate Smith’ smedicd history and the
evidence presented to decide whether there was adirect causal connection between Smith’ sdisability and
the incident on November 11, 1992, a the State Hospital.
922.  InBrinstonv. Public Employees Retirement System, 706 So. 2d 258, 259 (114) (Miss. Ct. App.
1998), the claimant was denied disability benefits under Mississppi Code Annotated Section 25-11-114
on the basis that the disability was not the direct result of work- related activity. Brinston was employed
at the Ellisville State School, and she was diagnosed with bilaterd carpd tunnd syndrome. The diagnosis
predated the accident and injury in question. Id. at 259 (2). Brinstonwasinjured on May 7, 1993, when
apaient shoved her againgt awall, and she fell againgt her shoulder. At that time, Brington had two years
of sarvice. Brington claimed an on-the-jobinjury from her fal. Sheasserted that her condition deteriorated
ater thefdl. She admitted, however, that she had medica problems with her hands before the incident.
Id. at 259 (13).
923.  Brington'sclam for hurt-on-the-job disability benefits was denied by PERS * due to insufficiency

of medical evidence to support the assertion that Brington's disability was the direct result of an accident

or traumatic event occurring in theline of performance of duty.” Id. a 259 (14). The evidence indicated



that Brington had a preexigting injury and that the fall may have aggravated her condition. Id. at 260 (18).
PERS concluded “ that therewasinsufficient evidenceto support afinding that Brinston sustained adisability
asadirect result of an accident or traumatic event occurring in theline of performance of duty issupported
by subgtantia evidence. It is clear that there were many other factors which may have contributed to or
caused Brington'scondition and disability.” 1d. at 260 (119). This Court gtrictly interpreted the language of
Mississippi Code Annotated Section 25-11-114(6) and held:

[T]his Court may only gpply the law asit is written, and the satute cdls for the disability

to be the direct result of the accident or traumatic event. Thedisability in question evolved

over a period of time and events. There was not one accident or traumatic event which

caused Brington's disability. We therefore hold that the circuit court did not er in finding

that the order and opinion of the Board was not in violation of the statute.
Id. at 260 (T11).
924. Just asinBrinston, there was not one accident or traumeatic event which caused Smith’ sdisability.
Smith did not just have one back injury. Indeed, he had a sgnificant history of multiple back injuries,
accidentsand medical treatment, both prior and subsequent to the November 11, 1992 incident at the State
Hospitd. Indeed, hewas classified asdisabled before he began work at the State Hospital. Smith’ sburden
was to prove that the disability he clamed was the direct result of the injury that occurred at the State
Hospitd.
125. Here, PERS determined that Smith failed to meet this burden of proof. PERS concluded that “dl
of themedica documentation reviewed does not indicate that Mr. Smith sustained a hurt-on-the-job injury
resultingin adisability. Mr. Smith has suffered back problemsfor severd yearsfrom severa accidentsand

there is no indication that the incident at the State Hospital is the injury he contends now renders him

dissbled.”



926. The circuit court, however, reied on the Socid Security Adminigtration (“SSA”) determination
|etter as persuasive evidence for its decison to reverse PERS and grant Smith disability benefits. Indoing
30, the circuit court concluded that the Disability Appeals Committegs omission of the SSA's finding of
disability suggests that PERS acted in an arbitrary and capricious manner. We disagree.

127.  In essence, the circuit court reasoned that PERS erred because it did not consider the SSA
disability determination. Thisis contrary to Mississppi Code Annotated Section 25-11-113(1)(8)(Rev.
2003), which provides that “the board of trustees may accept a disability determination from the Socid
Security Adminigtration in lieu of a certification of amedicd board.” Appdlate courts of this sate have
uniformly held that an SSA determination of disability is not binding on PERS. See Doyle v. Pub.
Employees Ret. Sys., 808 So.2d 902, 907 (116) (Miss. 2002); Dishmon, 797 So. 2d at 895-96 (129);
Pub. Employees Ret. Sys. v. Waid, 823 So. 2d 595, 596 n.1 (Miss. Ct. App. 2002); Pub. Employees

Ret. Sys. v. Thomas, 809 So. 2d 690, 694 (T15) (Miss. Ct. App. 2001).

728. Infact, the SSA determination | etter contradicts Smith’ sclaim that hisdisability wasthedirect result
of an on-the-job injury. The SSA determination was rendered by the SSA adminigtrative law judge on
March 31, 1995. The SSA granted socid security benefits and made the following detailed findings of

Smith’s extensve medicd higtory:

The medica findings show that the daimant sustained an on-the-job injury to hisback on
March 21, 1989 which was diagnosed initidly aslumbar srain. In March of 1990 aCT
scanof thelumbosacra spinereveded centrd disc herniationat theL3-4. X-raysreveaed
narrowing of the L5-S1 disc space. The claimant was diagnosed as having herniated
nudeus pul posus and underwent alaminectomy and interbody fuson of the L4-5. In April
of 1990, the claimant was admitted to the hospita for possible thrombosis of the left leg.
It was determined that he had pain and irritation possibly secondary to the femord nerve
from the activity with continued use of his brace (Exhibit #16). In November of 1990,
after aCT scan reved ed probable pseudarthrosisat L5-S1, the claimant was admitted for
a myelogram of the lumbar and cervical areas due to continued cervical spasm. The
myelogram was negative (Exhibit #18). 1n January of 1991 the claimant was admitted to

9



the hospitd for a poderior laerd fuson and insrumentation after developing
pseudoarthrosis of the fusion area (Exhibit #19). On November 12, 1991, the claimant

was conddered to have reached maximum medica improvement and was given a 15
percent partid permanent impairment secondary to the pain and diffness. he was
restricted to lifting 30 pounds and to stand or St for no longer than one hour a atime. In
February of 1992, clamant re-injured hisback inadip and fdl accident in astore (Exhibit

#20). A physical examination in January of 1993 reveded that the clamant had a
markedly positive straight leg raising test a 20 degrees on theright, 60 degrees on the lft.

Lumbar motion was up to a maximum of 30% of the expected normd in any of the 6
directions. Claimant had decreased sensation over the L5-S1 dermatome on theright and

apogtive jugular compression test. He had pain and spasm in attempting to hedl and toe
walk. He was unable to squat for more than alittle ways and had weakness of the right

foot dorsflexor and knee extensor dong with diminished medid hamstring and deep
tendon reflex on the right. Hewas diagnosed as having chronic low back pain syndrome;

lumbar radiculopathy secondary to his third back injury and intervertebrd disc
displacement - herniation (Exhibit #21). In March of 1993, claimant wasadmitted to the
hospital for lumbar exploration with L3, 4 and L4, 5 right laminotomy and radica

diskectomy after he was diagnosed as having lumbar disc herniation, nerve root

compression syndrome with radiculopathy (Exhibit #22). Subsequent to this surgery the
clamant began treatment a the Pain Clinic of Mississippi. He was depressed and cried

often aswell as drug rdiant (Exhibit #23).

129. According to the SSA, Smith was hurt on-the-job in March of 1989, which resulted in severd
medica proceduresthrough November of 1991. Smith washurt again when hedipped and fell in February
of 1992. SSA’s finding on Smith’s medica history cites each of the medica procedures performed in

1993, but it doesnot refer to any accident or injury that occurred in November 1992 at the State Hospital.
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930. In addition, the SSA applied the Socia Security Act definition of “disability.”> The SSA's
adminigrative law judge was not concerned with “how” Smith wasinjured, but instead was concerned with
how long Smith would be unableto engagein any substantia gainful activity dueto theimpairment. If Smith
was unable to engage in any substantia gainful activity for at leest ayear, regardless of the cause, then he
would be entitled to Sociad Security benefits. Thus, the SSA determination focused solely on Smith's

overal medicd condition.

131. PERS sandysswasdifferent. Unlikethe SSA, PERS cons dered whether Smith became* disabled
as adirect result of an accident or traumatic event resulting in a physical injury occurring in the line of
performance of duty,” which was required by Mississippi Code Annotated Section 25-11-114(6). The
arcuit court erred by relying on the SSA determination |etter as evidence to support afinding of disability;
instead, it was evidence that the SSA concluded that the November 1992 incident was not relevant to

Smith’s medicd history and the SSA determination to grant disability benefits.

132. Thepivotd question in this caseiswhether Smith’ s disability occurred asadirect result of the on-
the-job injury. Thus, in our review to determine whether the PERS decision was based on subgtantia

evidence, we review the medicd information available to PERS.

?PERS a0 points to other valid reasons it had for not considering the SSA letter as conclusive
evidencein this case. Under PERSSs rules, three physicians made the initial decison. At the SSA, lay
personnd using a code book make theinitid determination. The SSA alows the admission of non-
medica evidence, e.g., an gpplicant’s statement of pain that is not substantiated by objective medica
evidence. Indeed, there were sufficient reasons and protections in place to substantiate PERS's
decision not to rely upon the SSA decison. PERS s decision to disregard the SSA decison was
neither arbitrary nor capricious.

11



133.  Smith'sfirst back injury occurred in 1989 when he was employed by the Mississppi State Fair
Commisson. According to a CAT scan and x-rays, Smith’s back gppeared norma. By July of 1989,

Smith was released to full duty.

134. By September of 1989, Smith was noted to have disruption of adiscinhisspine. 1n 1990, surgery
was discussed, and Dr. Pat Barrett told Smith that the procedure would have afifty percent chance of
helping significantly and a ten percent chance of making it worse.  Smith underwent the surgery in early

1990.

135. InMay of 1990, Smith injured himsdf when hefdl out of bed. He complained of painin hisback

for much of that year.

136.  In November of 1991, Dr. Barrett opined that Smith reached “probably maximum benefit” and
concluded that Smith had a fifteen percent partia permanent impairment to the arthrodesis and a fifteen
percent partid permanent impairment to the pain and iffness. Dr. Barrett concluded that Smith was |eft
with a“thirty percent imparment to thewhole man.” Dr. Barrett imposed a thirty pound lifting restriction

and alimit of standing or Sitting for one hour without a bresk.

137.  Theredfter, but prior to the incident a the State Hospital, Smith dipped and fell in astore. Asa
result of thisinjury, he complained of low back pain. In March of 1992, Smith wasreleased by Dr. Barrett

to limited duty and to perform light lifting.

138.  Prior to hisemployment with the State Hospital, Smith listed his occupation as“disabled” ona S

Dominic' s medicd form.

139. Notwithgtanding Dr. Barrett’ srestriction, Smith went to work for the State Hospital in October of

1992. One month later, on November 11, 1992, Smith claimed that he was injured while at work.
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However, severd days passed before Smith sought medicd trestment. When he did, Smith went to the
MEA Clinic and wastreated for a* pulled muscle” Therewas no evidence of any further trestment by the
MEA Clinic. There was no evidence that the MEA Clinic physician(s) referred Smith to Dr. Frenz.
Instead, the evidence clearly indicated that Smith went to Dr. Frenz & the direction of some of his co-

workers.

140. AttheMissssppi PainClinicin 1993, Smith was ableto walk threelgps on the track and he stood
for more or |ess than twenty minutes attempting to play volleybdl. Smith dso daimed that he injured his
back inthe Pain Clinic’spool. ThePain Clinic noted that Smith “said hispain level was 9.0 & [he] became

defensive when questioned about intensity when he had just been outside talking & smoking.”

41. Additiondly, Smith was involved in an automobile accident - a fact the circuit court failed to
discuss, despite the automobile accident occurring during the time that Smith was being treated by Dr.

Winkd mann.

142. InApril of 1996, Dr. Winkelmann noted that “| fedl that heis probably most reluctant to return to

any gainful employment.” In May of 1996, Dr. Winkelmann noted:

| feel a lot of his complaints are augmented. | do not fed that physical therapy is
indicated for him and frankly of the same opinion aslast time, that | do not fed that heis
returning to work whatever we do. An MMPI may be an indicated test in order to clarify
possibility of maingering. At thispoint however | am not scheduling him for any return visit
and have discussed the case with Dr. Summers. Incidentally when the patient left the
clinic he was walking with antalgic gait and getting up out of the chair extremely
cautiously, complaining of pain. When however getting in to his car and walking
outside, we observed him walking without antalgic gait, and getting right into the
car without any signs of discomfort, which only substantiates our concerns.

13



(emphasis added). The circuit court interpreted Dr. Winkelmann's note to mean that “ Smithwould have
difficulty returning to work.” However, Dr. Winkemann's notes clearly illustrated his medicad judgment

that casts doubt on the severity and nature of Smith's claimed injury and associated pain.

143. Dr. Winkdmann's initid conclusion that Smith's complaints are “augmented” can only be
interpreted to mean that, in his medica opinion, Dr. Winkemann believed that Smith was enlarging or
exaggerating his condition. Dr. Winkelmann's notation of his observation of Smith leaving the dinic can
only be interpreted as evidence that Dr. Winkelmann was skeptical of Smith's clam of injury and
associated pain.

44. PERSrdied onamedicd review of Smith’sextensve medica higory of back pain, together with
Dr. Winkemann's assessment, to makeits concluson. The PERS doctors denied Smith’ sdisability clam
because they determined that Smith’'s medica history and the medica evidence sufficiently discredited
Smith's alegation that his disability was the direct result of the November 1992 incident at the State
Hospital.

145. At the PERS hearing in 1999, James Fentress, a rehabilitation counsdor, testified on behaf of
Smith. Fentress became involved in the case just before the hearing, approximately seven years after the
incident, and he did not see Smith until the day of the hearing. Thesefactscast seriousdoubt on Dr. Frenz's
affidavit of September 17, 1998, stating that it was hisopinion "to amedica degree of probability that Mr.
Smith's resulting back injury resulting in my trestment of him directly resulted from the traumetic event he
suffered on November 11, 1992, whiledoing hisjob asalaundry worker at the Missssippi State Hospitd ."
Fentress aso tedtified that “according to the Dictionary of Occupational Titles laundry worker is

described as medium work.”
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146.  After Smith'sfirst surgery, Dr. Barrett rleased him to return to light duty work not medium duty
work, which according to Fentress was the type work Smith sought and accepted at the State Hospital.
Prior to Smith'saccepting the State Hospital employment, in April of 1992, Dr. Barrett had determined that
Smith’'s back was not well, had restricted his work and had opined that he had a thirty percent disability
to the whole man. Smith could not recall what happened to hisback during the time period between April

and October, when he accepted the position with the State Hospital.

147.  Evenafter theNovember 1992 incident, Dr. Frenz' s post-incident assessment of Smith’ scondition
did not contradict Dr. Barrett’s pre-incident assessment. In 1993, Dr. Frenz opined that Smith had an

“impairment, to the body asawhole, approximately 25 percent (25%) duetoinjuriessustained 11/11/92.”

148. Dr. Frenz sconclusion that theimparment was dueto theinjuries sustained in the November 1992
incident isthe only evidence that provides any causal connection. However, Dr. Frenz does not explain
his concluson. Dr. FrenzZ's notes, dated December 7, 1992, also stated that Smith’s “ symptoms were
gmilar to those he experienced on prior occasions of low back trouble for which he had two lumbar

surgical procedures [in] March 1990 and January 1991 by Dr. Pat Barrett.”

149. Dr. Frenz's concluson does not obligate PERS's medical doctors to disregard their own
professional opinionsand accept Dr. Frenz's statement as conclusive evidence of acausa connection. Just
asin Brinston, there was subgtantid evidence for PERS to determine that Smith's “ disability in question
evolved over a period of time and events. There was not one accident or traumeatic event which caused

[Smith'g disshility.” Brinston, 706 So.2d at 260 (Y11).
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150.  The dissent contends that Smith’s workers compensation settlement is substantia evidence that
Smithwas hurt-on-the-job. Although the State Hospital paid benefits and reached a settlement with Smith
over the injury, the settlement does not support a conclusion that Smith's disabling injury occurred on
November 11. The workers compensation settlement between Smith and his employer was not an
admisson of liability by Smith’'semployer. Neither the circuit court nor this Court can or should treet it as
such. Indeed, such afinding would be contrary to the express terms of the settlement. Smith’semployer
joined Smith's petition of find compromise settlement, before the Missssppi Workers Compensation

Commisson, with the following language:

Without any admission of ligbility whatsoever, thisemployer joinsin the foregoing Petition
and prayer thereof for the specific and only purpose of concluding and compromising this
disputed claim.

Theworkers compensation settlement between Smith and hisemployer waswithout admission of ligbility.

Therefore, it may not berdlied onin aseparate proceeding asan admission of liability by Smith’ semployer.

151.  Wefind that there was substantia evidence to support PERS sfinding that Smith’ s disability was
not the direct result of the November 1992 incident at the State Hospital. Accordingly, wefind thet there
was substantial medical evidence to support the PERS s denid of retirement benefits. We reverse and

render the judgment of the circuit court and reingtate the PERS s order.

152. THE JUDGMENT OF THE CIRCUIT COURT OF HINDSCOUNTY ISREVERSED
AND RENDERED AND THE PUBLIC EMPLOYEES RETIREMENT SYSTEM’'SORDER
DENYING BENEFITS ISREINSTATED. COSTS OF THISAPPEAL ARE ASSESSED TO
THE APPELLEE.

McMILLIN, CJ., AND SOUTHWICK, PJ., BRIDGES, THOMAS, LEE, AND
CHANDLER, JJ., CONCUR. KING, P.J., DISSENTS WITH SEPARATE WRITTEN
OPINION JOINED BY IRVING AND MYERS, JJ.

KING, P.J., DISSENTING:
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153. | dissent from the mgority opinion herein.
1. Proof of Disability

f54.  After hisinjury on November 11, 1992, Smith went to the MEA dlinic® Helater went to Brandon
neurosurgeon Dr. John Frenz on December 3, 1992, who diagnosed him with chronic low back syndrome
and disc herniaion. Dr. Frenz later performed a lumbar exploration, right laminectomy and radica

diskectomy on March 5, 1993.

155.  Pan Clinic Director Dr. Ann Myersdischarged Smith with little progressin contralling his pain and
reported that Smith was "a poor candidate for return to previous employment™ on May 5, 1993.

156.  Consulting orthopaedic surgeon Dr. Sidney Berry examined Smith on September 30, 1993, and
found that Smith had failed back syndrome with chronic pain and assessed a 10% permanent impairment.
757. Universty Medicd Center pain management physician Dr. Jeff Summers found on March 15,
1994, that Smith's back was "very sgnificant” and recommended epidurd injections.

158. OnApril 18, 1994, University Medica Center orthopaedic surgeon Dr. R. A. McGuirefound that
Smith was suffering from epidurd fibrogs that was chronic, severe and of poor prognoss. He dso found

that Smith suffered from failed back syndrome with epidurad scarring. Dr. McGuire stated that he

consdered the disability to be permanent.

159.  OnApril 29, 1994, Dr. Frenz reported that Smith had a 25% permanent impairment to the body

as awhole and could lift no more than 15-20 pounds.

3Smith's medica records from MEA could not be found at the time he presented his claim for
disability. Contrary to the pogition taken by PERS, this was not evidence that Smith was never treated.
Dr. Frenz's medica records show that he received medica X-rays from Smith's vigit to the MEA dlinic.
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160.  Dr. Summersreported on June 2, 1994, that he had "nothing moreto offer thispatient . . . . He il

has too much pain to be considered a good candidate for spina cord stimulation.”

161. On June 29, 1994, Smith and the Department of Menta Hedth entered into a workers

compensation settlement for the injury that Smith suffered on November 11, 1992.

162. OnMarch 31, 1995, the Socid Security Adminigtration rendered itsopinion finding Smith disabled
beginning December 3, 1992.

63. On March 15, 1996, Dr. Michad Winkdmann saw Smith on referra from Dr. Summers. Dr.
Winkdmann stated, "I do not fed he is returning to work whatever we do." In his April 25, 1996
evauation, Dr. Winkelmann described Smith as"a 37 year old black gentleman who isdisabled secondary
to alow back injury.” Dr. Winkedmann also wrote, "I fed that heis probably most reluctant to return to

any gainful employment but believe that he does have a degree of pain.”

164. InhisApril 30, 1996 letter to Dr. Summers, Dr. Sdil Tiwari described Smith as "a 37 year old
right-handed maewho isdisabled and presentsto my officewith low back pain.” In hishistory, Dr. Tiwari
states that Smith "was doing well until asecond injury in 1992. At that time the patient wasin extreme pain
and he went to see Dr. Frenz. Dr. Frenz reoperated on him. Unfortunately, the patient did not improve

and in fact becameworse” Dr. Tiwari stated he would recommend nonsurgical pain management only.

65. InhisMay 15, 1996 dlinic notes, Dr. Winkedmann noted that Smith had been in an automobile

accident "that exacerbated his pain complaints' but he did not see any change in Smith's physical exam.

Dr. Winkdmann stated that "frankly | am of the same opinion as last time, that | do not fed that he is
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returning to work whatever we do." He suggested that Smith might need to be tested "in order to darify
posshbility of mdingering.”

166. Smith tedtified at his firgt hearing on October 20, 1997, that he had pain every day and took three
prescription drugs to help him with the pain. Also testifying at the hearing was vocationd expert James
Fentress that Smith's job as alaundry worker was a medium duty job and that Smith could not return to

that job based on the restrictions imposed by Dr. Frenz, to lift no more than 15-20 pounds.

167. The functiona capacity evaluation that Smith was ordered to undergo at the October 27, 1997
hearing and which was conducted on January 7, 1999, found that “the clientsabilities do not match the job
requirements of laundry worker. Specificaly the PDC level of Medium and the ability to frequently bend

or stoop to perform job demands is not established.”

168. Dr. Frenz again saw Smith on January 18, 1999, and found Smith to suffer continued low back
pain, lumbar radiculopathy, and possible nerve impingement.

169. Indenying the disahility clam, the Claims Appeal Committee Stated: "A greet ded of the medical
records indicates that Mr. Smith's complaints are subjective rather than objective.” The court in Public
Employees Retirement System v. Marquez, 774 So. 2d 421, 427 (1122) (Miss. 2000) rejected asimilar
agument from PERS dating that "[i]f medica diagnoses by licensed physicians are to be labeled
'subjective’ evidence of medica alments, it is unclear what PERS would consider to be 'objective

evidence"

70. Based onthe record before this Court, there seemslittle dispute that Smith is disabled and unable
to perform his former job as laundry worker. While this Court and the circuit court must defer to the

decison of the agency where it is supported by substantial evidence, that is not the case here. "If an
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adminigrative agency'sdecisionisnot based on substantia evidence, it necessarily followsthat thedecision
isarbitrary and capricious.” 1d. at 430 (1 35). Substantia evidence has beendefined as"something more
than a'merescintilla or suspicion.” 1d. at 425 (1113). It hasaso "been defined as 'such relevant evidence
as reasonable minds might accept asadequateto support aconcluson.” 1d. Herethereis not substantia

evidence to support PERSs decision.
2. Social Security Disability
71. Asapatof PERSassgnment of error, the agency arguesthat the circuit court erred in finding the

decison of the Socid Security Adminigtration persuasive.

72.  Asnoted by thecircuit court, between 1986 and 1995, PERS accepted afavorable determination
by the Socid Security Administration asautomatic proof of digibility for disability under PERS. Missssppi
Code Annotated Section 25-11-113 (&) (Rev. 2003) provides that "the board of trustees may accept a
disability medicd determination from the Socia Security Adminigration in lieu of a certification from the
medica board." The circuit court correctly found that "[w]hile Smith was not entitled to an automatic
determination of digibility for disability under PERS, the fact that he received a favorable determination
from SSA is certainly persuasive. . . ." However, when Smith filed hisdaim, it wasthe policy of PERSto
accept the SSA determination of disability. This policy was changed after Smith’sclamwasfiled. If PERS
chose to disregard its policy with respect to Smith’'s clam, it had the burden of explaining the
appropriateness of that decision. The fallure to do so, would be indicative of an arbitrary and capricious

action.
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173. Itistherefore curious that the opinion of the Disability Appeds Committee makes no mention of
the determination by the Socid Security Adminigtration. Whileitistruethat PERSisnot required to adopt

the findings of the Socid Security Adminidration, it is not required to ignore them ather.

74.  On appeal, PERS tries to discredit the finding by the Socid Security Adminigtration by noting that
a different date was used for the onset of disability. The date used was December 2, 1992, the date of

Smith'sfirg vigit with Dr. Frenz, less than amonth after the November 11, 1992 injury.

75.  Thefindings and decison of the Socid Security Adminigtration are set forth below.

FINDINGS

After careful consderation of the entire record, the Administrative Law Judge
meakes the following findings

1. The damant met the disability insured status requirements of
the Act on December 3, 1992, the date the claimant stated he became
unable to work, and has not engaged in subgtantid gainful activity since
that date.

2. Themedica evidence establishes that the claimant has, which
conditute () a severe impairment, but does not have an impairment or
combination of impairments listed in, or medicaly equa to one listed in
Appendix 1, Subpart P, regulation No. 4.

3. The damant's complaints of symptoms and limitetions are
credible.

4. The damant lacksthe residua functiona capacity to perform
sudtained activity a any exertiond levdl.

5. Theclamant isunableto perform past relevant work asaauto
detailer, janitor, car ddiverer, laundry or dry wall finisher-rock sheet
worker.
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6. The damant is 36 years old, which is defined as a younger
individud, and has alimited education.

7. The clamant does not have any transferable skills to perform
other work within his physica and mentd resdud functiona capacity.

8. Based upon the claimant's residua functional capacity and
vocationd factors, there are no jobs exigting in significant numbers which
he can perform. This finding is based upon Section 202.00(h) of the
Medical-Vocationad Guiddines.

9. The damant has been under a "disability,” as defined in the
Social Security Act, since December 3, 1992. (20 CFR 404.1520(F)).

DECISION

Itisthe decison of the Adminigtrativelaw Judgethat, based on theapplicationfiled
on January 4, 1994, the clamant is entitled to a period of disability commencing on
December 3, 1992, and to disability insurance benefits under Section 216(i) and 223,
respectively, of the Socia Security Act.

76.  These findings are consastent with the claim of a November 1992 injury, rather than a February
1992 dip and fdll.

77.  Evenwithout the Socid Security Adminigration'sfindings, the overwhelming medica evidencedill
supports the concluson that Smith was disabled. PERS points to no specific evidence to the contrary.

3. Proof of On-the-job Injury

178.  On September 17, 1998, Dr. Frenz gave an affidavit that it was his opinion "to amedica degree
of probability that Mr. Smith's resulting back injury resulting in my trestment of him directly resulted from
the traumatic event he suffered on November 11, 1992, while doing his job as a laundry worker at the

Missssippi State Hospitd."
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179. Smithtedtified at his hearing that he was injured on the job pulling linen sheets from a tub on

November 11, 1992, at the Missssippi State Hospital and reported thisto his supervisor.

180. Consgent with the postion taken by the employer in the workers compensation settlement
reached with Smith, the representative of the Missssppi State Hospitd stated in a document filed with
PERS that he was unable to certify whether Smith was injured on the job. Somehow PERSwantsthisto
be read asadenid that the injury occurred, whichitisnot. Nevertheless, the employer paid benefits and
reached asettlement with Smith over theinjury. At best, the settlement with the employer supports Smith's
position that a disabling injury occurred on November 11. At word, it merely represents adeclaration of

lack of knowledge by the employer.

181. Intheabsenceof other evidence, the only conclusionisthat therewassufficient proof of an on-the-

jobinjury. PERS has not shown otherwise.

4. PERS Procedure

182.  Atthefirst apped hearing before the Disability Appeals Committee on October 20, 1997, Smith's
counsel asked for the names of the members of the Medical Review Board which had initidly reviewed and
denied Smith'sdisability clam. PERSs counsdl objected, and no one present at the hearing could answer
the question. Subsequently, Smith's counsel was able to obtain an unsigned document showing thet the
doctors on the Medica Review Board were Drs. Pearrin L. Berry, Raul VVohra, and Michadl Winkemann.
Drs. Vohra and Winkemann were in a business practice together a the Inditute of Physical Medicine.
Also in that practice was Dr. David Coallip, who initidly served as a member of the Disability Appedls
Committee, which reviewed the Medicd Review Board's denid of Smith's disability clam. Dir.

Winkelmann was dso atreating physcian of Smith.
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183.  Smith's counsd filed aletter with the hearing officer of the Appeals Committee dleging a conflict
of interest in Dr. Collip'sstting on the Appeds Committee. Dr. Collip did not St at the subsequent hearings

before the Appeds Committee.

84. Inaseiesof cases, this Court and the Mississippi Supreme Court found that it was error for a
member of the Medicd Board to St on the Appeals Committee. Pub. Employees Ret. Sys. v. Dishmon,
797 So. 2d 888 (Miss. 2001); Byrd v. Pub. Employees Ret. Sys., 774 So. 2d 434 (Miss. 2000); Dean
v. Pub. Employees Ret. Sys., 797 So. 2d 830 (Miss. 2000); Pub. Employees Ret. Sys. v. Allen, 834
So.2d 50 (Miss. Ct. App. 2002); Flowers v. Pub. Employees Ret. Sys. 748 So.2d 178 (Miss. Ct.
App.1999). The present case does not involve the same situation, but does involve the same Dr.
Winkdmann and casts serious doubts asto theintegrity of the processby which PERSreviewsitsdisability
cdams. Wedso notethat the opinions of Dr. Winkemann had aprominencein the opinion of the Disability

Apped's Committee which seem disproportionate to his role in the treatment of Smith.

185. A rebuttable presumption exists in favor of PERS'S decision and the burden of proving to the
contrary is on the damant, here Willie Smith. Dishmon, 797 So. 2d at 891 (19). Inthiscase, thecircuit
court correctly found that Smith had carried his burden of proof, and that PERS's decision was arbitrary

and capricious and not supported by substantial evidence. The evidence presented clearly shows that

Smith was disabled as the result of an on-the-job injury. | would therefore affirm.

IRVING AND MYERS, JJ., JOIN THIS OPINION.
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