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SOUTHWICK, PJ., FOR THE COURT:

1. Therearetwo broad and important categories of issuesin thisworkers compensation case, neither
of which should detract from the other. Oneisaset of procedural matters arising from the assstance that
acommissoner provided to the adminigtrative judge who was evauating thisclam. The other isthe merits
of the resolution of the claim by the Workers Compensation Commission. We find no error arising from

the role that one of the commissoners assumed. We conclude, though, that the issue of permanent



disability has not yet been properly resolved. The judgment is therefore reversed and the cause is
remanded to the Commission for further proceedings.

FACTS
92. VernonKitchenswasemployed by Jerry Vowd | Logging, acompany that cutstimber and provides
the logs to International Paper Company. Kitchenswas atruck driver who injured his back in February
1999. The employer Vowel admitted the injury and its compensability but did not accept that its effects
were permanent.
113. Kitchens was about forty years old at the time of his 1999 injury. He has an eighth grade
education. His background included employment in automobile body repair and as a driver of tractor-
traller rigs. According to his testimony, his work as a driver for logging companies required him
occasondly to lift more than fifty pounds, to use a chainsaw to trim loads, and to wrap and secure thirty-
pound chainsaround theloads. Kitchensaso stated that the job required that he it in histruck for aslong
as Sxteen hours on some especidly busy workdays.
14. The 1999 injury occurred when Kitchens attempted to jump onto alarge logging vehicle cdled a
"skidder." One of the skidder doors struck him across his lower back. He was treated first at a hospital
and then a anumber of clinicsto which hewasreferred. Early inthetreatment Kitchens degenerativedisc
disease was diagnosed.  The utility of surgery was initialy doubted. Kitchens was referred for pain
management treatment. Injuries to both of Kitchens shoulders were discovered; an arthroscopic surgical
procedure was performed.
5. Management of Kitchens back problems proved difficult. Eventudly a neurosurgeon eva uated
his condition and recommended treatment by Dr. Howard Katz, who is arehabilitation specidist cdled a

"phydatrigt.” Dr. Katz provided the testimony that the Commission found especidly enlightening and on



which it largely relied. We will review that and the other evidence when we andyze the merits of the
Commisson'sdecison. Vowdl Logging offered torehireKitchensat hisformer job at the samewage, with
accommodations for certain work restrictions.
T6. The hearing before the administrative judge occurred in February 2002. Her decison was not
rendered until October 2002. She found that Kitchens had suffered no loss of wage earning capacity as
aresult of hisinjury while employed by Vowdl Logging. That decison was affirmed by a 2-0 vote of the
Commisson. Commissioner Lydia Quarles did not participate in the appellate decison for reasons that
we will andyze. The Attada County Circuit Court affirmed on the first level gppellate review. Kitchens
further appeal has been deflected to this Court.
DISCUSSION

I. Commissioner's assistance to administrative judge
q7. Just prior to ord argument on this apped, the clamant moved to supplement the record with a
November 18, 2003 report prepared by the Joint Legidative Committee on Performance Evauation and
Expenditure Review, Mississppi's so-cdled "PEER Committee.” PEER reported on someof the activities
of the Workers Compensation Commisson that gppeared to affect this case. The report indicated that
a commissioner had asssted an adminigrative judge who was having workload problems on sx of her
cases. One of the identified cases was the present one.
T18. The PEER Committee gave its opinion about the vdidity of that assstance, alegd opinion that is
not binding on the judiciary. Thefact of the assstance, though, had been raised. We determined thet the
record should be supplemented. We are authorized to require a supplementation of the record so that it
"truly discloseswhat occurred” and will "convey afair, accurate, and complete account of what transpired”

in the lower tribund. M.RA.P. 10 () & (f). The posshility that the administrative judge's rolein making



the initial decison in the case may not have been what the record indicated, is what caused the order for
upplementation.

T9. The Commission responded by order of February 23, 2004. The agency took issue with our
requiring the supplementation and smply presented a legd objection. Fortunately, Commissioner Lydia
Quarles, whose role in certain cases has been questioned, was forthcoming. As a concurring opinion to
the Commission order, she presented her explanation of events. Thisisthe relevant factud portion of her
opinion, with most footnotes omitted:

| took documentary evidence (generally medica records, medical depostions,
vocationd reports, average weekly wage sheets and/or job search lists) and prepared a
synopsis for [Adminigrative] Judge [Cindy] Wilson to utilize in her orders as she wished.
As such, | have no independent recollection of the cases about which | asssted Judge
Wilson; | only recall thet | asssted her over the long 4th of July weekend in 2002. | kept
no records or copies of my work product. | merely put the information on a floppy disk
and ddivered it to Judge Wilson. Judge Wilsonidentified the ordersin questionfor PEER's
investigator, as | was unable to do so. The Kitchens order in particular is, according to
Judge Wilson, one of the orders for which | provided her an evidentiary synopss. That
may be so0. But | neither drafted nor wrote the Kitchens order for Judge Wilson. Nor did
| take any part in Judge Wilson's decison-making process. Actudly, | cannot even say
affirmatively to the Court that Judge Wilson utilized my materid in whole or in part in the
Kitchens order because she has never told meto what extent sherelied on my assstance.

The PEER's report reflects that Judge Wilson had fallen substantialy behind in
releasing orders. Thisistrue. There are complicating explanationswhich caused the dday,
but no excusesfor it.® It had become apparent in the spring of 2002 that Judge Wilson was
behind. However, the Commissioners were aware of the various complications of her
Stuationand werewilling to "work™ with Judge Wilson. On various occasions, | suggested
that the Commissioners do something to assst Judge Wilson. In the past, the Commission

® [Footnote by Commissioner Quarles] Obvioudly, in such asituation there is no "good case
scenario.” In the past, the Commission has handled an Adminidrative Judge's problems of delinquency
in the issuance of ordersin severa ways. (1) the "higtorica” cure, which isto take the Judgewho is
delinquent "off the road", i.e., cancd hearings for this Judge until s’heis caught up; (2) request other
Adminigrative Judges to write a couple of the ddinquent judge's ordersin effort to get hinvher caught
up, which routingly occurs when an Adminigrative Judge resgns or retires from the Commission with
outstanding orders pending; or (3) requesting the Commission's saff attorneysto lend a hand.
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110.

has handled these problemsin the various ways explained in note 5, and | explained these
various ways to Chairman [Ben Barrett] Smith. However, no action was taken for over
three months after the Commissioners redized that the problem had become acute. Thus,
there existed an exceptiona period of delay with regard to certain claimswhich had been
heard by Judge Wilson, but not yet decided. Therefore, | determined to assist Judge
Wilson. We discussed her problems and our goa became to have Judge Wilson "caught
up" before she left for the bar convention on July 7, 2002. | am happy to say that wedid
precisdy that. Judge Wilson undertook an enormous workload during the month of June,
2002, and | helped her by serving asalaw clerk and typist. . . .

Knowing that delay has a devagtating impact on aclaimant who isinjured and out
of work, and redlizing that delay may aso prgudice the employer and carrier by
exacerbating the amount of pendtiesand interest which may haveto be paid under Satute,
| believed then and believe now that it was the Commission's duty to take action and, that
my actionsin this regard were proper.

After recaiving this response to our order, we requested supplementd briefing from the parties so

that we would have the benefit of their andyds. Both parties responded.

11.
reveals what occurred in the lower tribunal. M.R.A.P. 10(e) & (f). Wefound relevanceto the possbility
that one of the principa orders of the lower tribund may not reflect the decison-making of the individua
whose order it purportsto be. More common examples of assistance with ordersare when ajudge adopts
verbatim the work of one of the parties. In that Stuation, which is an undersandable redity of the heavy
work-load of judicid officers at the fact-finding levd, the appdlate standard of deference is relaxed and
amore searching review ismade. Brooks v. Brooks 652 So. 2d 1113, 1118 (Miss. 1995). This has

been gpplied to decisons of adminigrative judges aswell. Greenwood Utilities v. Williams, 801 So.

a. Propriety of supplementation of the record

We have dready referred to the rules that allow us to assure that the appellate record accurately

2d 783, 788 (Miss. Ct. App. 2001).



12. What was dleged in the PEER Committee report was a variaion on that theme. We sought
explanation of the nature of the commissoner'srole. We needed to know those circumstances at least in
generd contours before we could determine the effect of acommissoner's involvement.
113.  What we may not seek to have explained are the thought processes behind a judgment. "A
judgment is a solemn record. Parties have aright to rely upon it. It should not lightly be disturbed, and
ought never to be overthrown or limited by the oral testimony of ajudge or juror of what he had in mind
at thetimeof thedecison." Fayerweather v. Ritch, 195 U.S. 276, 307 (1904), quotedin Munnv. SF.
Bowser & Co., 114 Miss. 500, 75 So. 372, 373 (1917). That iswhy ajudgment must "spesk for itsalf.”
This rule has been gpplied to agency decison-making as well:
Much was made of his disregard of a memorandum from one of his officids who, on
reading the proposed order, urged considerations favorable to the market agencies. But
the short of the business is that the Secretary should never have been subjected to this
examination. The proceeding before the Secretary "has a quality resembling that of a
judicid proceeding.” Such an examination of a judge would be destructive of judicid
responghility. We have explicitly hed in this very litigation thet it was not the function of
the court to probe the mental processes of the Secretary.” Just as a judge cannot be
subjected to such a scrutiny, so the integrity of the adminigtrative process must be equdly
respected.
United States v. Morgan, 313 U.S. 409, 422 (1941) (citations omitted). Inquiry may be had, though,
"as to relevant matters of fact as long as the factual matters do not probe into the menta processes
employed in formulating the decison.” Western Elec. Co., Inc. v. Piezo Tech., Inc., 860 F.2d 428,
431-32 (Fed. Cir.1988). We have maintained this distinction by not seeking knowledge of the decision-
maker's thoughts but only of someone else's actions.
14. Becauseof theissuesthat vdidly can arisein gppdlatereview of an order that ismore, or less, than

just the findings and conclusions of the person whose role it was to reach tha decison, the limited

supplementation that we ordered was appropriate.



b. Respective roles of administrative judges and commissioners

115. The Workers Compensation Commissionisled by three individuas appointed by the governor.
Miss. Code Ann. § 71-3-85 (Rev. 2000). The Commission itsdlf has the authority to investigate and
determine clamsfor compensation. Miss. Code Ann. § 71-3-47 (Rev. 2000). That section alludesto the
practice of usng adminigrative judgesin the initid stages of the process

Informa conferences and hearings in contested cases may be conducted by a duly

authorized representative of the commission. Upon the conclusion of any such hearing, the

commission'srepresentative shall make or deny an award, and filethe decisonintheoffice

of the commission.
Id. The Commisson may gppoint not more than eight administrative judges, when the judges are
"conducting such hearings and making decisons upon clams,” they "shal have the authority of a
commissioner.” Miss. Code Ann. § 71-3-93 (Rev. 2000).
716. What these provisons are dlowing us to gain is an gppreciation of the role of an adminidrative
judge. By delegation, the judge receives the authority of a commissioner over a case. That is a little
mideading, as a sngle commissoner has no authority to resolve adam. Whatever dse the language in
section 71-3-93 might mean, weinterpret it asarecognition that when an adminigtrative judge is del egated
respongbility for aclaim, that person receivesthe full power of the Commission itsdf. When an gpped is
resolved by the Commission, theadminigtrativejudge's decision becomemoot. Procedura ruleshavebeen
adopted by the Commission to structure the initia review and the appeals. Miss. WORKERS COMP.
CoMM'N PROC. RULES 1-23.
917.  The Supreme Court hasrdevantly interpreted the effect of an administrativejudgesfindings of fact

upon review by the Commisson. The Court has found that the Commission may accept entirdy, only in

part, or totaly reect those fact-findings, even though the Commission itself dmost never has a separate



evidentiary hearing and rdlies solely ontherecord and briefspresented toit. Walker Mfg. Co. v. Cantrell,
577 So. 2d 1243, 1245 (Miss. 1991); see M1SS. WORKERS ComMP.COMM'N PROC. RULE 9 (Commission
may receive evidence). There may be substantid evidence to support the adminidrative judges findings,
but s0 long as there dso is substantia evidence to support the Commission's contrary findings, the latter
will be upheld. Day-Brite Lighting v. Cummings, 419 So. 2d 211, 213 (Miss. 1982). The premier
andydts of Missssppi workerss compensation law have explained what this means:

It isthe duty of the Commissonto determine the effect of the weight of the evidence and

give effect to the preponderance of the evidence. The Commission isnot an appeals court

gttinginreview of theadminigrativejudgeastrid court; the Commissonistheorigind fact

finder.
Bradley & Thompson, Workers Compensation Law §76:145,in 9 ENCYCLOPEDIA OFMISSISSIPPI LAW
(Jackson & Miller ed. 2002), at 329 (footnotes omitted); see also § 76:167.
718. By datute, the judge is the "representative” of the Commission, its agent, and its employee in the
exercise of the Commisson's clam-resolving authority. The adminidrative judge is not an independent
arbiter entitled to deferentia review by the Commission, as atrid judge is independent of her reviewing
appellate court.
119. What this dstatutory review highlights is that the Missssppi Workers Compensation Act is
consgtent with the usud practice for agencies. Adminidtrative procedures are not analogous to those for
the judicid processng of dams. At the most basic, an adminigtrative agency may have a combination of
powersthat ook like those of each of the three branches of government: enforcement power that issmilar
to that of the executive branch, rulemaking authority that is quasi-legidative in nature, and dispute

resolutionjurisdiction likethat of thejudiciary. Courtserr when they ingst on agency procedures modeling

themselves on the traditional view of the separation of powers. See, Dean v. Public Employee



Retirement System, 98-CA-0033-COA (Miss. Ct. App. Apr. 20, 1999), rev'd 797 So. 2d 830, 837
(Miss. 2000) (Supreme Court held that agency could merge investigatory and adjudicatory functions on
dams so long as consstent with statute); Withrow v. Larkin, 421 U.S. 35 (1975) (agency adjudicators
may properly have earlier participated in an investigation).

920.  The Commission has oversght and ultimate responghility for what occurs within that body. The
need for thisagency to respond to a perceived workload problem with one of itsadministrative judgeswas
not aunique occurrence. Whether the response was gppropriate, or at least whether it invaidated the fina
ruling by the Commisson itsdf, can be helpfully measured with the yardgtick of other Stuaions in which
agencies have prodded their administrative judges.

921. Oneof the Stuations that has drawn the most scholarly comment was a serious clams workload
problem in the 1980'sin the United States Socia Security Adminigtration (SSA).

The SSA handles 1.2 million disability applications ayear . . . . Approximately
seventy-five percent of SSA adjudicationsterminateat theagency level, after consderation
of written documents from doctors, hospital's, and gpplicants. A dissatisfied gpplicant has
aright to appeal a denia of benefits to an SSA adminidrative law judge, who makes an
independent determination of disability after conducting an ora evidentiary hearing. The
SSA's seven hundred AL Js adjudicate over 280,000 cases per year. . . . Applicants
dissatisfied with an ALJs decison can apped to the SSA's Appeals Council and, if ill
disstisfied, to afederd didtrict court.

When the SSA examined the causes of dday in its disability decisonmaking,
variation in the work habits and productivity of its 700 ALJs emerged as a clear culprit.
The average AL J decides 432 cases per year, but the productivity variance among ALJs
is enormous. Individua AL Jsdecideasmany as 1440 and asfew as 120. Sincecasesare
assigned to AL Jsrandomly, differencesin the mix of assigned cases cannot explain more
than atiny fraction of this variation in output.

Once the SSA detected this large productivity differentid, it began looking for
differences in work habits that could explain the variance. It identified at least one
explanatory factor. Some AL Jswrite their own opinions, while others delegate this task
to staff attorneys, AL Jswho delegate opinion writing decide up to twice as many casesas
ALJswho refuse to delegate the task.



The SSA addressed this source of delay in two ways: it strongly urged ALJsto
delegate opinion writing to staff attorneys, and it informed ALJsthat it had established a
productivity goal of 338 decisions per ALJ per year. The SSA expressed particular
concern about AL Js who decide fewer than 240 cases per year. It communicated with
individud ALJsin this category, urging them to increase their productivity and suggesting
methods of doing so. It also mandated specid training programs for those who remained
in the low productivity category, and, when al ese faled, it notified conagtently low
productivity judges that if productivity did not improve, "for cause' remova proceedings
would be initiated before the Merit Systems Protection Board . . . .

Richard J. Ferce, J., "Political Control Versus Impermissible Bias in Agency Decisonmaking: Lessons
From Chevron and Mistretta,” 57 U. CHI. L. Rev. 481, 501-504 (1990) (footnotes omitted).

922.  Some courts questioned the use of gatistical information on productivity as the source of qudity
review, but Professor Pierce found "that SSA's methods of control were entirely proper and would be
affirmed by the Supreme Court." 1d. at 483-84; see also RICHARD J. PIERCE, JR., || ADMINISTRATIVE
LAW TREATISE § 9.10 (4th ed. 2002), at 693-701. Theimportant mattersfor usin this SSA exampleare
the obligation of agencies to oversee the work of adminidrative judges employed by the agency, and the
discretion in choosing the means of doing so.

923.  Adminigraive judgeswho are employees and agents of their agency do not have theindependence
of traditional judges. That istrue as amatter of fact, but dso as amatter of law.

What are the duties of the [adminigtrative law judge]? The ALJ is charged with
furtherance of agency policy and must remain oriented to agency policy in adjudicating.
Further, the ALJ has a narrower jurisdiction or focus, she is a specidist as distinguished
fromagenerdist decision maker. AL Jsoperating in connection with different agencieshave
widdy diverse and varied satutory tasks. Unlike Article 111 judges, ALJs exist within a
bureaucratic structure; they areemployeesover whomthereisactua or apparent executive
authority. Even where there are in effect provisons for internd ALJindependence, there

is an inherent conflict between the perceived need for independence and the need to
evauate and to make the performance of AL Jsuniform and consstent with agency policy.
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JohnL. Gedid, "ALJEthics: Conundrums, Dilemmas, and Paradoxes," 11 WIDENERJ. PUB. L. 33 (2002).
Adminigtrative judges employed by their agency need to be neutrd and unbiased as to the parties before
them, but they are not Smilar to common law judges such that impropriety exists when they respond to
policy directives from others, namely, those in charge of their agency. "Judge’ may not even be the best
labe for this postion. Theseindividuds definitdy are dispute-resolving instruments of the agency, but the
judicid imageistoo redtrictive. Judges are not agents, but adminidtrative judges employed by their agency
are. We know that as to the Workers Compensation Commission because the statute cals them
"representatives’ and staff members.
924.  We now turn to the specific acts raised in this case to determine whether the assistance given by
acommissoner to an adminidrative judge invaidated the agency action that is under review.
c. Commissioner assistance to administrative judge

7125. Commissoner Quarles hasinformed usthat she prepared factud summariesfor the adminigrative
judge in order to relieve that judge's backlog. The Workers Compensation Act recognizes that the
Commission has ultimate responsibility to administer the Act and to oversee the staff needed for that
misson. Miss. Code Ann. § 71-3-93 (Rev. 2000). Oversight of the staff may uncover problemsthat the
Commissoninitsdiscretion should address. The problem facing the Commisson when the assstancewas
provided to the adminigrative judge in this case was one of timely processing of clams.
926. The following dements of the reationship between the adminigrative judge and the Commission
appear relevant in the andysis:

1. Theadminigrativejudgesdecision, if gopeded asthisonewas, has no independent weight and
can be rgected even on findings of fact so long as there is substantia evidence to support the

Commisson's decison.
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2. The adminidrative judge is the agent of the Commisson. Statutorily at leedt, it isonly at the
discretion of the Commission thet the judge asssts in the deciding of dams  the Commisson has "full
power and authority to determine al questions reating to the payment of clamsfor compensation.” Miss.
Code Ann. § 71-3-47 (Rev. 2000).

927.  Theindividud entitled to make adecisonthat will becomefind if not appeded, but whosedecison
will have no legd weight at dl once the Commission acts on an appedl, had assistance from one of those
who usudly reviewsthe decison. Though the satutes seemingly make the use of an adminidtrative judge
to conduct the initid hearing just an option, the Commission rules do not recognize a procedure for the
Commission to retain a case or retrieve it once assigned in order to reach the initia decison. Miss.
WORKERS CoMP. COMM'N PROC. RULE 7. In addition, the rules and statutes do not provide for a
decison to be made by a single commissioner and then for an gpped to the other commissoners. The
record before us does not reved that kind of appropriation of decison-making authority by a
commissioner. We examine for whether what did occur still resulted in a digtortion of the necessary
process.

928.  What occurred here needs to be reviewed within the context of the Commisson's respongbility
to overseeits gaff. Additiond staff might be provided to judges who fall behind. Budgetary problems,
though, may prevent the Commisson from pursuing what the Socid Security Adminigtration did in the
backlog problems that we discussed, namdly, providing staff attorneys to write drafts of opinions.
Alternatively or additiondly, various forms of mentoring of adminidrative judges by commissioners could
be offered. Here those options were merged. There was no extra lega saff a the Commission, so the
legd knowledge of one of the commissionerswas offered. Of course, acommissoner isnot just another

attorney sent to help.
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929.  We find nothing in Commissioner Quarles description of eventsto indicate that she took charge
of the adminigtrative judge's decisonmaking. The commissioner prepared a factud summary -- which
admittedly may channel the course of the conclusons. The adminigrative judge then engaged in the level
of independent contemplation that she felt was needed and wrote the fact-findings and legd conclusons.
Just as with assstance through sample findings and conclusions offered by each party, or by the drafting
of an opinion by a gt&ff atorney or law clerk, assstance from an agency officid does not void the judicid
ddiberations. The decison reached was one which the judge was willing by her Sgnature to endorse as
her own. The form of assstance may beunusud, but it fill wasjust assstance. Evenif thejudgesthought
process was somehow affected, that is beyond the reach of proper inquiry. Morgan, 313 U.S. at 422.
130.  Therewould have been amore destabilizing set of factsif the commissioner had participated inthe
appellate review of the decison. The arbiter who renders the initid decison on an adjudicated matter
should not then participatein areview of her owndecison. Dean, 797 So. 2d at 837 (decided as a matter
of statutory congtruction, which avoided the due processissue). Commissioner Quarles, however, recused
hersdf from the de novo review by the Commisson itsdf.

131. The unusud facts of this case necessitate some care in our review of the nature of administretive
processing of dams. In summary, an administrativejudgewithin the Workers Compensation Commission
is the agent of the Commission; her decision is discardable entirely by the Commission even if supported
by subgtantid evidence. In this case, the adminigtrative judge issued the actud decision and on agency
appeal the asssting commissioner did not participate. Accordingly, wefind no procedurd invaidity to the
Commisson's resolution of this case.

132.  Weexpect that workload problemswill arisein thefuture at this Commisson and at other agencies

who employ adminigtrative judges. Transparency of the gpproach taken to relieve those problems, at least
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whentherdief isin theform of agency superiors assstanceto lower-level decison-makers, would remove
some of the concerns that arise.

[1. Merits of Commission's final judgment
133.  The Commission adopted the decison of the adminigtrative judge that disallowed any benefits
based on apermanent loss of wage earning capacity. That decison largely relied on the evidence provided
by Dr. Howard Katz. He testified in a deposition that was introduced into evidence that Kitchens could
continue to perform the essentia tasks of alogging truck driver. We will review some of the trestment
history as we summarize the evidence.
134. Dr. Katz believed that Kitchens was exaggerating his symptoms. Lon Alexander was the
neurosurgeonwho had sent Kitchensto Katz. After Dr. Katz referred the claimant back to Dr. Alexander,
the latter physician determined that Kitchens likely needed surgery. A second doctor concurred. In
January 2001, alumbar diskectomy was performed.
1135. A functiond capacity examination report was prepared on March 15, 2001. Thisreport stated that
Kitchens could only work at the sedentary level as defined in the Dictionary of Occupationd Titles. He
could not St for more than athird of an eight-hour day, or stand at al during the workday.
1136.  Eleven days after this functiond capacity exam, Dr. Katz again examined Kitchens. He did not
agree that the cdlamant was so limited. Kitchens had been complaining of pan after the January
diskectomy. He returned to Dr. Katz for evaluation. Dr. Katz found that Kitchens had on the day of the
examination, March 26, 2001, reached maximum medica improvement. Asaresult of the March exam,
Dr. Katz determined that Kitchens had persstent lumbago and degenerative disc disease, which resulted
in an impairment rating of eight percent. Light duty work was possble. Continuing pain and physica

limitations existed, but Dr. Katz dated that it was his "gut feding” that these "work restrictions and his
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permanent impairment” were "not atributable to atraumatic cause. Instead, the preexisting degenerative
disc disease was the most likely basis of the problems.

137. Dr. Katz found that Kitchens suffered from depression, that no objective findings from his
examinationsupported the problemsthat Kitchens sayshe had, that hewas quite overweight, and that "he's
just achronic pain patient.”" Dr. Katz thought light duty work that Kitchens could perform included driving
atruck such as he had been doing a the time of injury.

138.  On Jduly 18, 2001, Kitchens was given a Mississppi Department of Transportation physica
examination. Kitchenstedtified that he went to the doctor who conducted the examination because of his
high blood pressure. The only document from this exam that isin the record is a one-page form used to
note the results of different tets.  The section for comments stated that Kitchens was unable to St for
prolonged periodsand could not lift morethan 25 pounds. The only specific referenceto the requirements
for getting a commercid drivers license was that Kitchens blood pressure was "out of DOT range for
passng exam." Kitchens license was not then subject to being renewed, and gpparently this particular
physica exam had no effect on his license. There has never been any evidence offered that Kitchens
hypertenson was in anyway caused by his employment.

139. Additiond evidence a the adminidrative hearing came from a vocationd and rehabilitation
specidist, who testified about alabor market survey. He stated that Vowell Logging had offered Kitchens
atruck driving job in which he would not need to throw chains around the logs or lift heavy objects. He
would only have to unfasten the chains and drive thetruck. That witness dso stated that he could not find
some of the employers that Kitchens said he had contacted and had refused him employment. Severd

employers in the area in which Kitchens lived were contacted and said that they were hiring people of
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Kitchens skillsand limitations. Kitchensat the hearing stated that he had not been aware of those potentia
employers and had not contacted them.

40. Dr.Katztedtified tha Kitchenshad apermanent injury, that he could perform light duty as defined
by the Dictionary of Occupationd Titles, and that he had an eght percent imparment rating to hiswhole
body. Light duty was described as being able to "stand and walk upwardsto and in excess of two-thirds
of an eight-hour workday. He does need to be alowed to take breaks as necessary in standing and/or
gtting." The doctor stated that driving atruck over long distances would be within Kitchens abilities for
light duty work. Thisconclusionwasincond stent was some of the other evidence, but it also was evidence
froma physician who had been directly involved with Kitchens treatment for an extended period of time.
41. There are two separate conclusions that might flow from the evidence to support the denid of
permanent benefits. Oneisthat Kitchens various physical limitationswere unrdlated to hisjob injury. The
clamant has avariety of almentsfor which hisemployer isnot respongble. But the adminigtrative judge's
findings adopted by the Commission did not sate that Kitchenswas physicaly impaired but then endorsed
Dr. Katz's "gut feding" of anon-traumatic origin of the impairment.

142.  The other possible evidentiary interpretation in support of the result is that Kitchens could return
to his customary duties as a logging truck driver and had no loss of wage earning capacity. The
adminigtrative judge in the opinion adopted by the Commission found that "damant may return to driving
atruck andsince thetestimony dicited a hearing by Mr. Vowd| reflectstha heiswilling to rehire clamant
with accommodations and at the same rate of pay,” the clamant failed to prove aloss of wage-earning
capacity. We find error in making that Smple causative link.

143. If infact Kitchens has a permanent, employment-caused disability -- and Dr. Katz gave him an

eight percent impairment rating -- thefact that hisformer employer iswilling to rehire him with adjusted job
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requirements a the same pay does not sustain the finding of no loss of wage-earning capacity.  Thereis
no guarantee of permanent future employment with that employer even assuming that Vowe |l Logging has
the best of intentions.
44.  What theworkers compensation rulesexamineisthelikeihood that the marketplacewould provide
someone inthe clamant's physical condition with the same wages as he had been making beforetheinjury.
If the clamant has been rehired at wages at least as high as before the injury, there is a rebuttable
presumptionthat thereisno loss of wage-earning capacity. Agee v. Bay Springs Forest Products, Inc.,
419 So. 2d 188, 189 (Miss. 1982). Thesmilar wageisrebutted as proof of no disability if itisbeing pad
a least in part for charitable purposes. Otherwise, a person entirdly pardyzed by an injury and no longer
able to perform hisjob at dl but who is being paid his former wage, would have no loss of wage earning
capacity. So-cdled "sympathy wages' do not prevent afinding of loss of wage earning capacity:

It is the contention of the claimant that athough the proof does show that he was earning

more than he made prior to his injury, the uncontradicted proof shows that prior to his

injury clamant was strong, in good hedlth, doing a job which required consderable

exertionand gtrain. Not only was he ableto perform hiswork well but aso ableto engage

indl activities of anormd, hedthy person including those requiring considerable strength

and physica ability. That hisinjuriesresulted in severe physicd limitationsin that he can no

longer do heavy lifting, heisshort of breeth, tireseaslly, hurtsat night after doing hiswork.

He cannot engage in any recregtiond activity that he could prior to hisinjury. The injury

moreover hasresulted in hislife being substantidly changed and dl hisactivities restricted.

Under these circumstances gppellant contends that it is obvious that his injuries have

resulted in a severe limitation on his job opportunities.
Cox v. Int'l Harvester Co., 221 So. 2d 924, 925 (Miss. 1969). What must be compared for workers
compensation benefits purposes are the actua wages before the injury and the earning capacity after the

injury. Any other gpproach to evauating the entitlement to benefits would ignore "the temporary and

unpredictable character of post-injury earnings” 1d. at 927.
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145.  Inthe present case, the proof does not show that Kitchens was in reasonably good hedlth before
the injury and suffered from physicd limitations only after thejob-related injury. Even so, thereisevidence
through the functiona capacity examination that Kitchens was not able to St for long periods or lift the
weight typicaly needed by alogging truck driver. That evidence might be found unpersuasive in light of
Dr. Katz's opinion. However, just because Kitchens former employer waswilling to accommodate those
problems, International Harvester indructs that this is not the same as saying his earning capacity
remained unchanged.

146. It could bethat the degenerative disc problem wasin fact the cauise of the newly recognized work
limitations. Instead, the workplace injury might have been the source. It aso could be that the injury and
the disease worked in combination. When a work injury and a pre-existing disease combine to cause
imparment, then thereisliability for benefits. Whether there is an gpportionment resulting from the causes
depends on whether before the injury the disease had caused aloss of some wage earning capacity. See
Suart'sInc. v. Brown, 543 So. 2d 649 (Miss. 1989); Bradley & Thompson, Workers' Compensation
Law 876:89, in 9 ENCYCLOPEDIA OF MisSISsIPPI LAW (Jackson & Miller ed. 2002), at 249-52.

47. TheCommissonistheultimatefact-finder. Wecannot determinefromthe Commission'sadoption
of the adminigtrative judge's findings, whether Kitchens limitationswere found to arise from hisworkplace
injury. The Commission accepted Dr. Katz's view that Kitchens could continue as a truck driver. But
whether his continuation was despite a new industrid disability was not addressed. The administrative
judge smply found that because the present wages were the same, there was no loss of wage earning
capacity. That finding was adopted by the Commission. Our review of the precedents causes us to
conclude that the adminigtrative judge and the Commission must dig more deeply into causation and work

capacity than smply relying on current wages.
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148. Weare not requiring afinding of a permanent loss of wage earning capacity. We are remanding
S0 these additiond issues will be consdered in the fact-findings and legd conclusions.

149. THEJUDGMENT OF THE CIRCUIT COURT OF ATTALA COUNTY AFFIRMING
THE DECISION OF THE WORKERS COMPENSATION COMMISSION ISREVERSED
AND THE CAUSE IS REMANDED TO THE COMMISSION FOR ADDITIONAL
PROCEEDINGS CONSISTENT WITH THISOPINION. ALL COSTSAREASSESSED TO
THE APPELLEES

KING, C.J.,BRIDGES, P.J., THOMAS, LEE, IRVING, MYERS, CHANDLER AND
GRIFFIS, JJ., CONCUR.
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