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1. Threeplantiffsfiled suitinthe Circuit Court of Holmes County for injuriesdlegedly sustained after
using the prescription drug OxyContin.  Jocdyn Heffner was a resident of Holmes County,* Jennifer
Burroughisaresdent of Y azoo County, and Edward Soffraisaresdent of Hancock County. They filed
qit agang nonresdent defendants Purdue Pharma? and Abbott®, the makers and marketers of
OxyContin. Plantiffs daimsagaing Purdue Pharmaand Abbatt indude srict liability in tort (defectively
designed, marketed and manufactured, unsafe for intended purpose, and unaccompanied by proper
wamnings); negligence (negligent design, manufacture, testing, ingecting, packaging, labding, distributing,

marketing and failure to warn); breach of express and implied warranty; fraudulent misrepresentation;

negligant misrepresentation; suppresson and concealment; and conspiracy. Plaintiffs dso named as a
defendant Dr. Wingon T. Capd, aresdent of Madison County, who trested Jennifer Burrough in Hinds
County. Mdpractice dams againg Dr. Cgpd induded negligence or wantonness in his presribing
OxyContin for Burrough, and in his dleged failure to warn her of the addictive neture of the drug. The
other two plantiffs sated in the complaint that each was prescribed OxyContin by an unnamed licensed
physdan.

2. Purdue Phamaremoved the caseto federd digtrict court, arguing that Dr. Cgpd wasfraudulently
joined. Ruling that a Missssappi sate court might find Dr. Capd properly joined, the federd court
remanded the case back to dircuit court. Back in state court, Purdue Pharma filed a Motion to Sever

and/or Trander Venue, whichwas denied by the Holmes County Circuit Court. Purdue Pharmapetitioned

! Heffner died after the commencement of the litigation, and her estate was later subgtituted. The
Egate of Heffner will heresfter be referred to as “Heffner.”

2 Purdue Pharma L.P., Purdue Pharma Inc., and The Purdue Frederick Co.

3 Abbott L aboratories and Abbott Laboratories, Inc.
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this Court for interlocutory gpped, which we granted. See M.RA.P. 5. Purdue Pharma sissues have
been combined and restated for conciseness
(1) Whether plaintiffswereimproperly joined under M.R.C.P. 20(a) and thetrid court eredin not severing
and trandfearring each plaintiff’s case to aproper venue.
(2) Whether M.R.C.P. 82(c) unconditutiondly aters a defendant’ s Satutory venuerights.
13.  Our recent caseof Janssen Pharmaceutica, I nc. v. Armond, 866 So.2d 1092 (Miss. 2004),
controls the disposition of this case based on improper joinder of parties. Because of this, we do not
addressissue two. Armond wasthefirg inaline of cases amilar to the present case in which diverse
plantffs have brought product liability daims generdly coupled with mapractice and other dams ina
dnge auit agang diverse defendants. In Armond, we held that daims againgt defendants with no
connectiontothenamedplaintiff Armond* must be severed, and theimproperly joined plaintiffs caseswere
to be tranderred to a venue in which each could have been brought without rdiance on M.R.C.P. 82(c).
4.  Based on Armond, we hald in the presant case that plaintiff Heffner’ s suit may proceed againgt
Purdue Pharmaand Abbott in Holmes County. However, plaintiffs Burrough and Soffra are improperly
joined with Heffner asto daims againg any physdan defendants, induding Dr. Cgpd and any yet to be
named physdans Thus, Burrough's and Soffra s daims mugt be severed and their cases trandferred to
avenue in which the action could have been independently brought pursuant to M.R.C.P. 82(d).
DISCUSS ON
1.  The sandard of review regarding joinder and venue is dbuse of discretion. 111, Cent. R.R. v.

Travis, 808 So0.2d 928, 931 (Miss. 2002). See al so Stubbsv. Miss. Farm Bureau Cas. Ins. Co.,

4 Colantha Armond was the only plaintiff that was a resident of the county in which the suit was
brought.



825 S0.2d 8, 12 (Miss. 2002); Earwood v. Reeves, 798 So.2d 508, 512 (Miss. 2001); Saltsv. Gulf
Nat’'l Lifelns. Co., 743 So0.2d 371, 373 (Miss. 1999); Estate of Jonesv. Quinn, 716 So.2d 624,
626 (Miss 1998). "Ultimatdy, the contralling prindiple here is thet it is the plaintiff's choice to decide
where to sue the defendant among the parmissble venues™ Forrest County Gen. Hosp. v. Conway,
700 So.2d 324, 326 (Miss. 1997). See also Clark v Luvel Dairy Prods., Inc., 731 So.2d 1098,
1106 (Miss 1998). A plaintiff’s choice of aforum should not be disturbed except for weighty reasons.
Stubbs, 825 So.2d at 14; 11l. Cent. R.R. v. Samson, 799 So.2d 20, 25 (Miss. 2001); Salts, 743
So.2d at 373; Burgess v. Lucky, 674 So.2d 506, 510 (Miss. 1996).
6.  Purdue Pharmaarguesthat thethree plaintiffs cannot be permissvey joined under Missssppi Rule
of Civil Procedure 20 because thar daims do not arise from the * same transaction, occurrence or series
of transactions or occurrences” M.R.C.P. 20(). In kegping with our decisonin Armond, we agree.
In Armond, we Sated:
In the present case, each plantiff/doctor combination hasits own set of factsand
evidence surrounding the prescribing of Propulsid, the transaction or occurrence whichis
the bagis for eech dam. Thus there is no Single transaction or occurrence or series of
transactions or occurrences connecting dl 56 plaintiffs and 42 physdan defendents We
reversethetrid court’s order, and we remand the casefor ssverance of dl daimsagang
Oefendants who have no connection with Armond. Thiswouldindudedl physdanswho
have nat prescribed Propulsd to Armond. We dso indruct thetrid court to trandfer the
severed casss to those juridictions in which eech plaintiff could have brought his or her
damswithout rdiance on anather of theimproperly joined plaintiffs
Armond, 866 So.2d a 1102 (1134). We spedificdly hdd that Rule 20 does not dlow diverse plantiffs
to bring dams againg diverse defendantswhere thereisno transaction or occurrence common tothemal.
Rue 20(a) imposes two specific requidtesto thejoinder of paties “(1) aright to rdief must be assarted

by or againg each plantiff or defendant relaing to or arisng out of the same transaction or occurrence;



and, (2) some question of law or fact common to dl the parties will aise in the action. Both of these
requirements mugt be satisfied in order to sugtain party joinder under Rule 20(a). . ..” M.R.C.P. 20 cmt.
(empheds added). Themeretaking of thesame prescription drug does not supply plaintiffswith thesame
transaction or occurrence, or same series of transactions or occurrences, as required by Rule 20. As
noted in Armond, the prescribing by a physdan of a drug to a pdiet is a separae and individud
transaction or ooccurrence from the prescribing of the same drug by another doctor to ancther petient.
7.  TheandydsinJanssen Pharmaceutica, I nc. v. Bailey, 878 S0.2d 31 (Miss. 2004), baances
judiad efidency with faressto each party. “Congderations of convenience and economy must yidd to
aparamount concern for afar and impartid trid.... The benefits of effidency can never be purchased a
the codt of fairess” Armond, 866 So.2d a 1100 (129) (quotingMalcolmv. Nat’| Gypsum Co., 995
F.2d 346, 354 (2d Cir. 1993)). A court must condder theamount of evidenceajury must assmilaeand
how much of this evidence would be individudized rather than common. If dameges for persond injury
arerequested, thenindividudized evidencewoul d necessarily haveto be presented when proving causation
and extent of injury. Depending on the complexity of the case, individualized evidence pertaining to asfew
astwo plantiffs againg asngle defendant or asngle plantiff againg two defendantsmay beprgudicad to
apaty.

8.  Ranitiffs argue that the federd didrict court’s determination thet Dr. Capd was not fraudulently
joined® is determinative of proper joinder under M.R.C.P. 20. Wedisagree. A finding againgt fraudulent

joinder is not the same as afinding for proper joinder. See Griggs v. State Farm Lloyds, 181 F.3d

® We note that amgjority of the en banc Fifth Circuit has recently expressed its preference for
the term improper joinder, instead of fraudulent joinder. Smallwood v. |11, Cent. R.R., 2004 WL
2047314, a *1 n.1 (5th Cir. Sept. 10, 2004)(en banc).
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694, 699 (5th Cir. 1999) (" To establish that anon-diverse defendant has been fraudulently joined to defeet
divergty juridiction, theremoving party must provethat there has been outright fraud in plaintiff's pleeding
of thejurisdictiond facts, or thet there is absolutdy no passihility thet the plaintiff will be able to establish
acauseof action againg the non-diverse defendant in gate court™); Cavallini v. State Farm Mut. Auto
Ins. Co., 44 F.3d 256, 259 (5th Cir. 1995) (" The burden of proving afraudulent joinder isaheavy one.

Theremoving party must provethet thereisabsolutdy no possibility thet the plaintiff will beableto establish
acause of action againd the ingate defendant in Sate court”) (citations omitted). We note the digtrict
court for the Southern Didrict of Missssppi goplied our holding in Armond, finding thet joinder of a
physician with the pharmaceutica defendants asto the daims of plantiffs not tregted by the physidian is
improper. See Jonesv. Nastech Pharmaceutical, 319 F. Supp. 2d 720, 728 (S.D. Miss. 2004)

(“The Court finds thet Dr. Tanious was egregioudy migoined with the pharmeaceutical company asto dl

Fantiffs who were nat treeted by Dr. Tanious. Thisisin accord with the plain language of [M.RC.P]

Rule 20.").

19.  We ds0 note that didrict courts have rdied on the Comment to M.R.C.P. 20 in saying that
M.R.C.P. 20 might dlow joinder of the plaintiffs and defendants, where F.R.C.P. 20 would not, because
“Missssippi’ sRule 20 hasbeen given an extreordinarily broad interpretation thet dlows ' virtudly unlimited
joinder a thepleadingsstage’” Jamison v. Purdue Pharma Co., 251 F. Supp. 2d 1315, 1320 (SD.

Miss. 2003) (quating from M.RCP. 20 amt)). This language was subsequently ddeted from the
Missssppi Rule 20 Comment in February, 2004, a the sametime that Armond was decided.

110. Weholdthet thetrid court eredin denying Purdue Pharmd smoaotion to sever and trandfer. Clams
agang Dr. Cgpd mug be severed and plantiff Burrough's case mugt be trandfarred to avenue in which
it could have independently been brought.  Additiondly, any dam by Soffra againg any named or
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unnamed defendant not sharing a common transaction or occurrence with plantiff Heffner mugt dso be
svered and trandferred.
CONCLUSION

11. Asinthepreviouspharmeceuticd cases divaerseplantiffsmay not bring asinglesuit againd diverse
defendants.  Therefore, we reverse the order denying petitioners motion to sever and trander the
improperly joined plaintiffs cases Additiondly, we remand this case to the dircuit court (1) for trandfer
of Burrough's and Soffrd s cases, conggtent with M.R.C.P. 82 (d), to avenue in which each could have
been independently brought without reliance on M.R.C.P. 82(c) and (2) for further procesdings on
Heffner's case.
12. REVERSED AND REMANDED.

SMITH, CJ., WALLER, P.J., CARLSON AND DICKINSON, JJ., CONCUR.

EASLEY, J., DISSENTSWITHOUT SEPARATEWRITTEN OPINION. DIAZ, GRAVES
AND RANDOLPH, JJ., NOT PARTICIPATING.



