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BEFORE KING, C.J.,, CHANDLER AND ISHEE, JJ.

KING, CJ., FOR THE COURT:
1. Gary LaShawn McGee was tried and convicted of first degree arsoninthe Circuit Court of Hinds
County. McGee was sentenced to twenty eight years in the custody of the Mississppi Department of
Corrections and was ordered to pay regtitution in the amount of $774,000. Aggrieved by his conviction,
McGee apped s and assarts the following assignments of error, which we quote verbatim:

l. Thetrid court committed reversible [sic] in not granting a mistrid when the prosecution
improperly submitted evidence before the jury.



. Trid Counsd was ineffective in not filing a proper change of venue.
[1l.  Trid Counsd wasineffective in arguing the motion to suppress McGee' s Satement.

STATEMENT OF FACTS
12. McGee was a fireman with the Raymond Volunteer Fire Department (R.V.F.D). In the early
morning hours of July 24, 2001, a fire was reported at the Hinds Independent Methodist Church in
Raymond. A number of loca volunteer fire departments were dispatched to the scene, indudingR.V.F.D.
with defendant M cGee driving the number five truck.
113. Hinds County Sheriff’s Department Deputy Sheriff Jason Crotwell, was the firgt officer to arrive
onthe scene. While taking photographs of the fireand the surrounding area Deputy Crotwell observed tire
tracksinthe wet grass leading to the northeast corner of the church. Inthe vidnity of the tiretracks Deputy
Crotwell found a receipt from Kroger grocery store. It was discovered that the purchaser had used a
Kroger “vaue card,” and that the card had been issued to Gary McGee. Video survellace film was
obtained from the Kroger store and McGee was identified on the film by his fire chief as the patron
purchasing acan of charcod darter fluid and a gas match lighter.
4.  After recaiving and waiving Miranda warnings, M cGee confessed to setting the churchonfire. At
trid, McGee did not testify, nor did he call any witnesses in his defense.

ISSUESAND ANALYSIS

l.

Thetrial court committedreversible[sic] in not granting a mistrial when the prosecution
improperly submitted evidence beforethejury.

5. McGee contends that the tria court abused its discretion in not granting a mistria by alowing

irrdevant prgudicid photographs to be admitted, over his objection.



T6. “The admisshility of photographs rests within the sound discretion of the trid judge.” Martin v.
State, 854 So. 2d 1004, 1007-08 (1 7) (Miss. 2003) (citationsomitted). “ Suchdiscretionof the trid judge
runs toward almost unlimited admissibility regardless of the gruesomeness, repetitiveness, and extenuation
of probativevadue.” 1d. “In addition to weighing probeative vaue versus prgudicid effect, the trid court
must dso consder (1) whether the proof is absolute or in doubt asto the identity of the guilty party, and
(2) whether the photographs are necessary evidence or Smply a ploy on the part of the prosecutor to
arouse the passion and pregjudice of the jury.” 1d. “Cumulative status does not diminate photographs
evidentiary vdue” 1d.

q7. The two photographs in question depicted the church engulfed in flames. One of the photographs
highlighted a meter box with the church behind it, and the other showed power lines aflame in the
foreground. Defense counsel objected to the photos being admitted into evidence because they had the
tendency to “inflane the minds of the jury.” The trid judge did not find the photographs overly
inflammatory, but did find them cumulative. The tria judge agreed to admit the photographs, contingent
upon the prosecutor’ s showing the relevancy of the photographs before the end of their case-in-chief.
18.  Attheend ofthe State' s case-in-chief, the defense moved for amidtria based onthe State’ sfailure
to show the relevancy of the photographs. The trid court denied the motion for migtrid, but struck the two
photographs from evidence. Thetrid judge cited Reed v. State, 764 So. 2d 511 (Miss. Ct. App. 2000)
in holding that amidrid is not the inevitable result whenthe jury hears inadmissible evidence. Recognizing
his duty to assess the prgudicid impact of the photographs, he hed that the photos did not substantialy
or irreparably prejudice the defendant, and overruled M cGee' smoationforamidrid, and instructed the jury
to disregard them. “It is wel settled that when the trid judge sustains an objection to testimony and he

directsthejury to disregard it, prgjudicid error doesnot result.” Cox v. State, 793 So. 2d 591, 595 (1



11) (Miss. 2001). Asthe admissihility of the photographs was within the sound discretion of the trid judge,
and the jury was admonished to disregard the photographs, the tria judge did not abuse his discretion in
denying McGee s motion for amigtrid.
.

Trial Counsel was ineffectivein not filing a proper change of venue and in arguing the
motion to suppress M cGee's statement.
19. We have combined issues |1 and 111 for the purposes of judicid economy.
110. McGee argues that the actions of trid counsel did not meet the standards of effectiveness for
counsdl imposed by Strickland v. Washington, 466 U.S. 668 (1984). He clams that he was denied
effective assstance of counsd as it pertained to a motion for change of venue. He dso clams that his
attorney wasineffective in stipulating that McGee received proper Miranda warnings. McGee damsthis
dipulation to the Miranda warnings waived any possble dlam that his satement was involuntary.
11. Thisissueisaddressed under atwo-part test established in Strickland v. Washington, 466 U.S.
668, 687 (1984), and followed by the Mississippi Supreme Court’ sdecisoninStringer v. State, 454 So.
2d 468, 476 (Miss.1984). Under Strickland and Stringer, McGee must show that his counsd’s
performancewas so deficient that it congtituted prejudice, and thereis areasonable probability that but for
his counsd’ serrorsthe outcome inthe trial court would have been different. Stevenson v. State, 798 So.
2d 599, 601-02 (115) (Miss. Ct. App. 2001). Thetotdity of the circumstancesis considered asto whether
the counsd’ s performance was both deficient and pregjudicia, and the defendant bears the burden of
demondrating that both prongs of Strickland have been met. 1d. “Additiondlly, there is a strong but
rebuttable presumptionthat an attorney's performance fals within awide range of reasonable professiona

assistance and that the decisons made by triad counsel are strategic.” 1d. at (6) (citing Vielee v. Sate,



653 So0.2d 920, 922 (Miss.1995)). “With respect to the overdl performance of the attorney, ‘counsd's
choice of whether or not to file certain motions, cal witnesses, ask certain questions, or make certain
objectionsfdl within the ambit of trid strategy.’ ” I d. (citing Scott v. State, 742 So.2d 1190 (1 14) (Miss.
Ct. App.1999)). Seealso Colev. Sate 666 So.2d 767, 777 (Miss.1995); Murray v. Maggio, 736
F.2d 279, 283 (5th Cir. 1984).

12. Much of McGee' s argument centersupon hisfirst counsd’s performance in not filing a change of
venue motion and his subsequent counsd’ s inghility to comply with the statute addressing a motion for
change of venue until the day trial began. Therecordindicatesthat there were several unsuccessful attempts
to file the change of venue moation. In actudity, the motion was filed the day trid began. Thetrid judge
gated in the record, “ thisis not one of those cases where no voir dire can rebut the presumption raised
by thefiling of the motionand attached affidavits, therefore the Court is duty bound to look at the responses
of the respective jurors in this particular case” After vair dire the trid judge overruled the motion for
change of venue and held that considering the totdity of the circumstances, M cGege' sright to afair trid was
not compromised.

113.  Although only thirteen of the eighty-two jury pandists had not heard about the case, only five of
themexpressed afixed opinion on the case, and dl five of these pandistswere struck for cause. Smilaly,
inCabellov. State, 524 So. 2d 313, 316 (Miss. 1988), the supreme court hed that a belated motionfor
change of venue was not ineffective assstance of counsd where only five of eighty jurors had a fixed
opinion about the case, but none of them served.

14. Moreover, adecison on whether or not to file a change of venue maotion fdls within the purview
of trid grategy for which thereisarebuttable presumptioninfavor of the attorney’ s decison. McGee has

faled to overcome this presumption. Under the Strickland analys's, McGee has shown no redl prejudice,



except that if his change of venue motion werefiled earlier the trid court could have hed ahearing and
witnesses could have been cdled which might have effected the trid judge' s decision to grant the
motion.(emphesis added). Such conjecture amounts to the mere possibility of prgudice which is not
uffident to establishprgjudice under the Strickland andys's, and endsanineffective ass sance of counsd
andyss.

15. Next, McGee argues that during a pre-trid suppression hearing his counsel was ineffective by
dipulating that M cGee had been givenproper Miranda warnings. McGee dams that this stipulation acted
asawaver to any an argument that his satement was involuntary.

116. McGee cites no casdlaw to support the proposition that his attorney’ sstipulationto the Miranda
warnings waived his ability to attack his confesson. A defendant’s confession is subject to attack at two
points. Firgt, it is subject to attack at asuppressionhearing if thereis a suggestionthat the confessionis not
knowingly, fredy, and voluntarily offered. See Palm v. State, 724 So.2d 424, 426 (1 7) (Miss. Ct. App.
1998). The purpose of the suppression hearing is tota diminaionof the confess onfromthe hearing of the
jury by the trid judge after congdering the totdity of the circumstances. Id. Secondly, if the court findsthat
the defendant’ s statement congtitutes admissble evidence it remains subject to attack as to the weight and
credibility the jury should accord to it. Craft v. State, 380 So. 2d 251, 255 (Miss. 1980). Although, the
tria judge ruled that the statement was admissible, this Court notesthe tria judge' s stated intent to alow
McGee to attack the confession as being coerced. The trid judge stated, “the defendant will be permitted
to present any evidence, induding evidence aready produced inthe course of this hearing, in the presence
of the jury since it isthe jury who will make the ultimate decison as to what weight, worth, credibility, if

any, to give any confesson, consdering the totdity of the circumstances.”



17. McGeecontendsthat he confessed only after hearing officerstaking inthe hdlway, who stated that
unlessM cGee confessed, they would blame the crime onhis brother. M cGee dams that this alleged threat
to hisbrother was coercive, thereby making his confessioninvoluntary. Thetrid judge consideredMcGee' s
testimony at the suppresson hearing, and found it unbdievable. The movant’'s testimony, which isfound
to be not credible, will not serve asabasis to grant a suppression motion. See Jackson v. Sate, 778 So.
2d 786, 789 (1 16) (Miss. Ct. App. 2001). Under the tria judge sruling, McGee could have offered this
testimony to the jury, and asked it to find the confession was tainted and false. However, he choose not
to do so.

118. Evenwere this Court to find the confession tainted, and counsd’s stipulation to be ineffective
assistance, it would under these facts, be harmless error as there was significant other physica evidence
of guilt, and McGee has been unable to demonstrate any prgjudice. 1d. at 790 (1 18).

119. THE JUDGMENT OF THE CIRCUIT COURT OF HINDS COUNTY OF
CONVICTION OF FIRST DEGREE ARSON, SENTENCE OF TWENTY EIGHT YEARSIN
THECUSTODY OFMISS SSIPPI DEPARTMENT OF CORRECTIONSANDRESTITUTION
IN THE AMOUNT OF $774,000 IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE

ASSESSED TO HINDS COUNTY.

BRIDGESANDLEE,P.JJ.,IRVING,MYERS,CHANDLER, GRIFFIS, BARNESAND
ISHEE, JJ., CONCUR.



