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KING, C.J., FOR THE COURT:

1. Brad Ruff hasappeal ed the denial of his mationfor post-convictionrelief by the Lee County Circuit

Court. Ruff alleged that (1) he was denied the effective assstance of counsal when he entered a plea of

guiltyto the sdle of a controlled substance, and (2) that his sentence was illegd. The court found that Ruff’s

sentence was not illegal and that he was not denied effective assstance of counsel when he pled guilty to

sde of acontrolled substance (cocane).



92. Ruff entered a guilty plea and was initidly sentenced to twenty years with the sentence suspended
for five years conditioned on good behavior and onfollowingtherules as set forth in the sentencing order.
When Ruff falled to followthe rules of his suspended sentence, he was ordered to serve eight yearsin the
R.1.D. program with the remaining twelve years suspended and five years on supervised probation.
113. Aggrieved by that action, Ruff hasfiled this apped. Again onapped, Ruff arguesthat his sentence
wasillegd and that he received ineffective assstance of counsd. He also arguesthat his due processrights
were violated in the revocation of his probation and in reimposing the suspended sentence. These issues
were not raised in the circuit court, and are therefore proceduradly barred.
14. We dffirm the judgment of the circuit court denying the mation for post-conviction relief.
FACTS
5. On September 1, 1999, Ruff pled guilty in Lee County Circuit Court to a charge of sae of
controlled substance within 1,500 feet of Hancock Park in Tupelo, Missssppi. He was sentenced to
twenty years, given credit for thetime served, the balance of the sentence was suspended to be followed
by afive year period of supervised post-release supervison. When Ruff failed to pay the feesassociated
withhissupervisedrel ease, histwenty year suspended sentence wasrevoked by order dated June 4, 2001,
and he was ordered to be placed in the R.I.D. (Regimented Inmate Discipline) program to serve an eight
year sentence in the custody of the Mississippi Department of Corrections to be followed by a five year
period of post-release supervison. The remaining twelve years of his sentence were suspended.
T6. Ruff contends that his sentence was illegd. He asserts that under Mississppi Code Annotated
8 47-7-33 (Rev. 2004) aprior convicted felon may not be given a suspended sentence. He also asserts
that histrid counsd provided ineffective assstance of counsd in alowing Ruff to plead guilty and recaive

anillegd sentence.



DISCUSSION
q7. "When reviewing alower court's decision to deny a petition for post-conviction relief, this Court
will not disturb the trid court's factud findings unless they are found to be clearly erroneous. However,
where questions of law are raised, the gpplicable standard of review is de novo." Pickett v. Sate, 751
S0.2d 1031 (1 8) (Miss.1999); Brown v. Sate, 731 So.2d 595 (1 6) (Miss.1999); Pace v. Sate, 770
So. 2d 1052, 1053 (1 4)(Miss. Ct. App. 2000).
I. ILLEGAL SENTENCE

118. Thedrcuit court found that under Mississippi Code Annotated 847-7-34 (Rev. 2004) aconvicted
fdon may be givena suspended sentence followed by aperiod of post-release supervision, citing Gaston
v. State, 817 So. 2d 613, 619 (1 20)(Miss. 2002). In that case, the court distinguished between the
power of the court to suspend a sentence and place the defendant on probation under 8 47-7-33 and the
power of the court to order a period of post-release supervison where probation would be prohibited.
The circuit court found that Ruff did not receive anillegd sentence. Thisfinding is somewhat problematic
in that, under Gaston, the court sanctioned the giving of post-rel ease supervisioninstead of probation but
not of giving a suspended sentence. The prohibitionsof Mississppi Code Annotated 8 47-7-33 would il
aoply, if Ruff was, indeed, aprior convicted felon.

T9. In his origind sentence and his sentence after violation of the terms of hisrelease, Ruff recelved
afavorable sentence, much less than the court could have given. At hispleahearing, Ruff wastold that the
maximum penalty the court could imposewas Sty years and atwo milliondollar fine. The argument made
by Ruff has been made before, where the petitioner has beentreated much better by the court than he was
entitted.  This Court has held that a defendant may not sand mute when he is given an illegd sentence

which is more favorable than what the lega sentence would have been and later daim that he has been



prgudice asaresult. Gravesv. Sate, 822 So. 2d 1089 (18)(Miss. Ct. App. 2002); McGleachie v.
State, 800 So. 2d 561 (14)(Miss. Ct. App. 2001).

910.  Although Ruff cdams that he is a prior convicted feon, this information does not gppear in the
indictment or in the record. It appearsthat Ruff aso pled guilty to an armed robbery charge at the time
of hisinitid sentencing and received a suspended concurrent sentence, but thereis no indicationthat he had
aconviction prior to that or that the court was aware of a prior conviction at the time of his sentencing.
Missssppi Code Annotated § 47-7-33 gppliesonly “where the defendant has been convicted of afdony
onapreviousoccasion. ...” Wecannot find that this sectionwould apply to Ruff or that he cannow daim
to have been prejudiced by the sentence imposed.

11.  We agree with the circuit court that Ruff may not complain of his sentencing.

[1. INEFFECTIVE ASSISTANCE OF COUNSEL.

12. In order to establish ineffective assstance of counsd, Ruff must pass the two-prong test of
Stricklandv. Washington, 466 U.S. 668, 687 (1984) as adopted inMissssippi inSringer v. State, 454
$0.2d 468, 476 (Miss.1984) .  Ruff mug afirmatively prove that both his counsdl was deficient and that
as aresult of that deficiency he was prgjudiced.

113. Ruff'sargument that his attorney should have objected to hisillega sentence has dready been
answered by this Court’ s resolution of the first issue, in that the Court found that Ruff did not receive an
illegd sentence. In fact, the sentence received by Ruff, was very favorable considering the sentencing
options available to the circuit court. 1n each ingtance, both at the time of the origina sentence and after
therevocationhearing, either dl or the mgority of Ruff’ ssentencewas suspended. Ruff hasfaledto prove
ether prong of the Srickland test.

1. OTHER ISSUES



14. Inhis brief, Ruff dso raises that his condtitutiond right to be present a any hearing in which a
sentence was imposed was violated. This issue was not raised inhismotionfor post-convictionrelief and
is proceduraly barred. Black v. State, 806 So. 2d 1162 (113) (Miss. Ct. App. 2002). Thisissueisaso
without merit in that the record transcript of both the plea hearing and the revocation hearing clearly show
that Ruff was present at the time the judge announced sentencing.

115.  Although not raised by the drcuit court inits opinion denying post-convictionrdief, the State argues
that thethree-year statuteof limitationof Mississppi Code Annotated §8 99-39-5(2) (Rev. 2000) could dso
be invoked asa procedura bar to Ruff’s motion for post-conviction relief. In hismotion, filed on March
17, 2004, Ruff statesthat judgment was entered and sentence imposed on September 5, 1999. Thetime
elapsed is dearly more than three years. “The Missssppi Supreme Court has held that the three year
statute of limitations may be waived whenafundamental congtitutional right isimplicated.” Hudsonv. State,
891 So. 2d 260, 262 (16) (Miss. Ct. App. 2004), citing Snheed v. Sate, 722 So. 2d 1255, 1257 (Y11)
(Miss. 1998); Luckett v. State, 582 So. 2d 428, 430 (Miss. 1991). Based on the circuit court
determination and this Court’ s resolution of the first issue, if Ruff had meade this argument, we would find
it unpersuasive.

116. Fnding more than ample grounds to support the judgment of the drcuit court, we affirm that
decison.

117. THE JUDGMENT OF THE CIRCUIT COURT OF LEE COUNTY DENYING POST-
CONVICTION COLLATERAL RELIEFISAFFIRMED. ALL COSTS OF APPEAL ARE

ASSESSED TO LEE COUNTY.

BRIDGESAND LEE, P.JJ., IRVING, MYERS, CHANDLER, BARNES AND ISHEE,
JJ., CONCUR. GRIFFIS, J., CONCURSIN RESULT ONLY.



