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MYERS, J., FOR THE COURT:
11. On September 14, 1995, AdaL. Boyd was injured while working for Badwin Piano and Organ
Company. She was compensated for temporary totd disability due to this on-the-job injury. Sometime
after the benefits for temporary tota disability ceased, Boyd sought additional benefits, arguing that she
suffered permanent partid disability and aresulting loss of wage earning capacity due to the September 14,
1995 injury. After variouscancelled hearings and continuances, ahearing with theadministrativelaw judge
wasfindly hdd on April 12, 2000, and on October 23, 2000, the administrative law judge denied Boyd's
dam for benefits. Boyd appedled, and on March 27, 2001, the Mississippi Workers Compensation

Commissonaffirmed the decision of the adminigrative law judge. On April 19, 2001, Boyd appealed the



Commission’ sdecisiontothe Circuit Court of Leflore County, and on Februrary 19, 2004, the drcuit court
affirmed the decision of the Commisson.
92. Aggrieved by the judgment of the drcuit court, Boyd now appedl s, raising the following two issues,
which we quote verbatim:
. WHETHER ORNOT AN INJURED CLAIMANT REMAINSTEMPORARILY AND TOTALLY
DISABLED UNTIL ACTUALLY NOTIFED OF THE TREATING PHYSICIAN'SRELEASE TO
RETURN TO WORK SENT DIRECTLY TO THE EMPLOYER.
1. WHETHER OR NOT THE FINDING OF THE MISSISSIPPl WORKERS COMPENSATION
COMMISSION THAT CLAIMANT FAILED TO PROVE A PRIMA FACIE CASEFORLOSS OF
WAGE EARNING CAPACITY ISSUPPORTED BY SUBSTANTIAL EVIDENCE.
13. Finding no reversble error, we affirm the judgment of the circuit court.

FACTS
14. Adal. Boyd had worked for the Badwin Fiano and Organ Company in Greenwood, Missssippi,
ance1976. After roughly twenty yearsof employment with Badwin, Boyd wasterminated around theend
of May 1996 for failureto report to work. The circumstances surrounding thistermination set up thefacts
of this case.
5. On September 14, 1995, while sanding some wood that wasto be incorporated into apiano, Boyd
accidentally backed into the sander. Her shirt was caught in the sander, she was pulled up againgt the
meachine, and she fdl to the floor after her shirt was torn off by the sander. Thiscaused her to suffer injuries
to her right side, back, and arm, for which she began to receive treatment that very day. Boyd' s medicd
expenses were paid, and Boyd was paid workers compensation benefits of $176.27 per week for

temporary tota disability from September 14, 1995 to May 23, 1996. The date of her maximum medica

improvement was determined by her treating physician, Dr. Dowen Snyder, to be May 23, 1996.



T6. After Dr. Snyder made this determination, he notified Baldwin that Boyd was released to return
towork. However, Boyd did not contact Baldwin about returning to work, nor did she make any attempt
to return to work within three days, as required by company policy. After Sx days of not hearing from
Boyd, Badwin terminated her employment, giving as the reason for termination that Boyd failed to return
to work or contact Baldwin within three days of being released to return to work.

q7. In her firgt petitionto controvert, filed March 21, 1997, Boyd dleges that she suffered permanent
disability and resulting loss of wage earning capacity due to the September 14, 1995 injury. Badwin
answered, denying that Boyd suffered any permanent disability and loss of wage earning capacity. A short
time later,onMarch 26, 1997, Boyd' sorigind attorney was alowed to withdraw. On December 8, 1997,
Boyd' s second attorney was alowed to withdraw. After some time had passed, on January 27, 1998,
Boyd's clam was dismissed for falure to prosecute. Roughly ayear later, onJanuary 14, 1999, Boyd's
clamwasreindated after she secured another attorney. Asa part of obtaining this reinsatement of her
dam, Boyd filed asecond petitionto controvert, containing some different informetionthanthefirgt petition
to controvert. Badwin again answered, denying that Boyd suffered permanent disability and lossof wage
earning capecity.

118. As should be obvious from the dates listed in the discussion above and the date of this apped,
amogt ten years have passed ance the origind injury and this present appea. During thetimein which
Boyd received benefitsfor temporary disability, she received ongoing trestment from Dr. Millard Costilow,
Dr. Snyder,and Dr. Lynn Stringer. After Dr. Snyder determined that Boyd had reached maximum medical
improvement and after Boyd' s subsequent termination, she continued to complain of various ongoing
symptoms and problems. Boyd worked for a brief ime asadtter for anederly couple, she madeasngle

inquiry about employment at Wal-Mart, and she did some subdtitute teaching; but beyond these things,



Boyd made no other attemptsat securing employment during the five years in between her injury and the
decison of the Commission. Boyd cited an inability to work which was due to permanent disability, and
that permanent disability was aleged to have been caused by her injury a work on September 14, 1995.
T9. Y e, every doctor who treated Boyd opined that there was no physicad evidence to back up or
substantiate her complaintsabout her level of constant pain and that the nature and extent of her complaints
regarding pain and the like were out of proportion to what al of her diagnogtic testsrevealed. One doctor
declared that Boyd' s problem was more psychologica than physica, and not a single doctor opined that
her dleged ongoing problems were causaly reated to her September 14, 1995 injury. This same doctor
a0 opined that, inlight of the largely psychologicd nature of Boyd' s continuing complaints, Boyd should
be encouraged to return to some kind of work, instead of being alowed to continue idly ruminating upon
the extent of the pain she fdt (apain which, according to Boyd, was constant, extreme, and unresponsive
to treatments including steroid injections and various pain medications).
110.  Ultimady, inmaking itsdecision, the Commissionaccepted the adminigtrative judge sfindings thet
dl of the doctors opined that Boyd was not permanently disabled and that Boyd made no reasonable
attempt to secure employment as required to established a prima facie case of permanent disability and
resulting loss of wage earning capecity.

LEGAL ANALYSIS
. WHETHER ORNOT AN INJURED CLAIMANT REMAINSTEMPORARILY AND TOTALLY
DISABLED UNTIL ACTUALLY NOTIFIED OF THE TREATING PHYSICIAN'SRELEASE TO
RETURN TOWORK SENT DIRECTLY TO THE EMPLOYER.

f11. Boyd arguesthat she did not receive notice that she was released to return to work until after she

had been terminated. She aso argues that we should construe our law to hold that an injured claimant



remains temporarily and totaly disabled until recelving actud notice that he or she isreleased to return to
work.
12. The Commisson arguesthat it drains credibility to think Boyd was completely unaware that her
physician had released her to return to work, and that in any event, the Commission’'s decison was
supported by substantial evidence.

STANDARD OF REVIEW
113.  Our gandard of review of findings of the Commisson isvery deferentid. In thisregard we have
held:

The findings and order of the Workers Compensation Commission are binding on this
Court, and dl other appellate courts, so long as they are supported by substantial
evidence. Fought v. Suart C. Irby Co., 523 So. 2d 314, 317 (Miss. 1988); Champion
Cable Const. Co., Inc. v. Monts, 511 So. 2d 924, 927 (Miss. 1987); Penrod Drilling
Co. v. Etheridge, 487 So. 2d 1330, 1332 (Miss. 1986); Geor gia-PacificCorp. v. Veal,
484 So. 2d 1025, 1027 (Miss. 1986); Evansv. Marko Planning, Inc., 447 So. 2d 130,
132 (Miss. 1984); see also Dunn Mississippi Workers Compensation § 286, 288 (3d
ed. 1982). "This is so, even though the evidence would convince this Court otherwise,
werewethefact finder." Fought, 523 So. 2d at 317; Georgia-Pacific Corp., 484 So.
2d at 1028 (quoting Olen Burrage Trucking Co. v. Chandler, 475 So. 2d 437, 439
(Miss. 1985)). This Court will reverse an order of the Workers Compensation
Commissiononly where such order isclearly erroneous and contrary to the overwheming
weight of the evidence. Fought, 523 So. 2d at 317; Myles v. Rockwell International,
445 So. 2d 528, 536 (Miss. 1983); Riverside of Marksv. Russdll, 324 So. 2d 759, 762
(Miss. 1975).

South Mississippi Elec. Power Assnv. Graham, 587 So. 2d 291, 294 (Miss.1991).

14. Thus, chalenges to the findings of the Commisson face a very high burden in our standard of
review, and we will only reverse where the Commisson’sfindings are clearly erroneous or unsupported
by substantia evidence. 1d.

DISCUSSION



115.  Wefind Boyd's argument under thisissue to be rather strained, and we dso find much of Boyd's
argument hereto be extraneous to theissue asit isframed. Citing to the case of Jordan v. Hercules, Inc.,
600 So. 2d 179 (Miss. 1992), Boyd declares, “[T]he inaction of Baldwin Piano and Organ Company is
equivaent to arefusa to rehire her, thereby rasng a presumption of total disability up, until at least the
date, of the Administrative Judge' s Order of October 23, 2000.” 1n meking this argument, we bdieve
Boyd has misunderstood or, at least, misagpplied the holding of the Jordan case.

116. Inarecent casediscussng Jordan, we held:

[U]nder Jordan, it is only an employee who is suffering from a permanent work-related
disability who gains a presumption that the effects are totally disabling. The Jordan rule
creates a presumption that a permanent injury is totally disabling; it does not create a
presumption that someone who had a temporary injury has a permanent one.

Wesson v. Fred'sInc., 811 So. 2d 464, 471 (1135) (Miss. Ct. App. 2002) (emphasis added). Looking
back to the quote from Boyd's argument in light of the quote from Wesson above, it appearsthat she has
misunderstood the Jordan holding in dmost the same way as did the damant in the Wesson case. The
Jordan presumptiononly arises after the fact finder has determined the damant to suffer froma permanent

work-related disability. 1d.

17. The Commission in the case sub judice did not find that Boyd suffered from a permanent work-
related disability; therefore, the threshold requirement for the “ Jor dan presumption” islacking inthiscase.
Thus, Boyd' sargument under thisissue lacks merit, because the Jordan presumption is ingpplicable to the

case sub judice.

118. Moreover, the particular aspect of the Jor dan case dedling withthe presumption of tota disability
has been chdlenged asincomplete by subsequent precedent of this Court. The Wesson case aso speaks

tothisissue



Jordan is one of those occasiona cases in the workers compensation area that in
atempting to restate former case law may just not have fully described it. To abandon
elements of court-created presumptions is within the prerogative of the Supreme Couirt,
but later precedents of that same court reinvigorated the ol der law whichsuggests Jordan
was incomplete. . . . In a least one post-Jordan precedent, the Supreme Court
recognized that Jordan had given only an abridged form of the presumption.
Wesson, 811 So. 2d at 470 (133-34).
119.  Thisrecognition of incompleteness inthe Jordan court’s formulation of the possible presumption
of total disability tendsto further support our conclusion that Boyd' s argument lacks merit, because her
argument restsexdusively uponthe Jor dan case without reference to any subsequent precedent discussing
Jordan or the possible presumptionof total disability. In addition, we notethat the Jordan case does not
gtand for the propositionthat anemployer’ sinactionshould be construed as equivaent to arefusa to rehire.
While we can certainly envisoncasesin which an employer’ sinaction might possibly be construed insuch
away, we do not find the Jordan case to speak to that particular issue.
720. We a0 note that, while this issue sates a chalenge to an order of the Commission, much of
Boyd' sargument under thisissue has the savor of adam for wrongful terminationas opposed to the denia
of workers' compensationbenefits. Boyd frequently points out thefact that she was terminated before she
had actual notice that she had beenreleased to returnto work and that Baldwin’sinactioninadingBoyd's
return to employment inured to her detriment.
721. On this point, we do not believe that Boyd can reasonably be heard to complain of Badwin's
inaction in the face of her owninaction. Whileitistruethat theemployer did not contact Boyd and remind
her that it was time for her to come back to work, it is also true that Boyd made no effort to contact

Badwin or to begin working again. This, we believeisrequired by the Satute, in that it declares, “[T]he

clamant bears the burden of making a prima facie showing that [s]he has sought and has been unable to



findwork ‘inthe sameor other employment’ pursuant to Miss. Code Ann. 871-3-3(i).” Jordan, 600 So.
2d a 183. Thisrequirement fals squardy upon the shoulders of the clamant, in this case, Boyd.

922.  Whiletherecord does not establish that Dr. Snyder said to Boyd, “I hereby release you to return
to work,” the record is clear that on May 22, 1996, Dr. Snyder informed Boyd that his treatment of her
was complete. Whatever the exact words that passed between Dr. Snyder and Boyd, we find in the
record substantial evidence to support the Commission’'s conclusion that Boyd did not make an effort to
returnto work or secure employment sufficdent to create a primafacie case of permanent partid disability.
923. Inaddition, given the facts of this case, we cannot say that Badwin's failure to contact Boyd
amountsto arefusd to rehire. Boyd had the burdento seek the same employment and, falling that, to seek
other employment. Id. Shefailed to do thiswhen she did not cal Baldwin or make any other attempt to
return to work a Badwin. Had she attempted to return to work and had Badwin refused her, then this
case would be different; but asthis case stands, giventhelaw quoted above, Badwin' ssupposed “inaction”
is immaerid. In light of the argument she makes under this issue, it is Boyd's inaction, rather than
Baddwin's, that matters here. Having failed to takethe required actionof seeking to returnto work, Boyd
cannot now be heard to complain that Baldwin failed toindgs on her doing what she should have done on
her own initigtive,

724.  While we gppreciate and generdly agree with the Commission’scomments about the desirability
of employers working together with their employees to see that the employment relaionship is promptly
restored after maximummedical improvement, we do not believe that Baldwin' saleged inactioninthiscase
should somehow be takento have excused Boyd' s failure to make a prima facie showing that she actudly
sought and was denied employment with Baldwin.

25. Thisissueiswithout merit.



1. WHETHER OR NOT THE FINDING OF THE MISSISSIPPI WORKERS COMPENSATION
COMMISSION THAT CLAIMANT FAILED TO PROVE A PRIMA FACIE CASEFORLOSS OF
WAGE EARNING CAPACITY IS SUPPORTED BY SUBSTANTIAL EVIDENCE.
926. Boyd argues that the Commission’s finding that she faled to demondtrate loss of wage earning
capacity was not supported by substantia evidence. The Commission argues that the findings of the
Commission were supported by substantial evidence.

STANDARD OF REVIEW
927.  Our standard of review of this second issue isthe same standard of review gpplied to thefirst issue.
Thus, in congdering this issue, we will review the record to determine if the Commisson’s findings are
clearly erroneous or unsupported by substantial evidence. Graham, 587 So. 2d at 294.

DISCUSSION

928.  Thisissue need not detain us long, because the record shows very clearly that the findings of the
Commission were supported by substantial evidence. In addition, some of our discusson of Issuel is
goplicable to this issue as wdl. As noted above, literally every doctor declared that Boyd suffered no
permanent disability that could be attributed to the September 14, 1995 injury. In addition, it isclear that
Boyd made no real effort to secure employment, asrequired inorder to establishaprimafacie casefor loss
of wage earning capacity. She sat with an elderly couple with her daughter for anumber of weekends, she
made some kind of an inquiry at Wa-Mart (where she merely inquired but did not fill out an application
for employment), and she attempted to do some subgtitute teaching. But, she did nothing else by way of
seeking employment in the five years in between her termination and the order of the adminigrative law
judge.
129. Boyd as0 argues that the beneficia purposes of the Workers Compensation Act require courts

to congrue the act liberdly in favor of providing benefits. In support of this, Boyd quotes the case of



Sharpe v. Choctaw Electronics Enterprises, 767 So. 2d 1002 (Miss. 2000), as follows, “It is well
established that the provisons of the Missssppi Workers Compensation statute are to be construed
liberdly in favor of the Clamant and in favor of paying benefits for a compensable injury.” 1d. at 1006
(118). We have no wish to argue with this principle, for we find it to be well established in our law.
However, we do find that Boyd has not done full justiceto the phrase quoted above “for a compensable
injury.” 1d.

130.  Whilethe Act should, indeed, be liberdly construed, the Act should not to be construed so liberdly
as to provide benefits for injuries that are not compensable under the Act, such as those injuries that are
not causdly related to the employee’'s work. Indeed, such a result would appear to contravene the
beneficial purposes of the act by diverting resources away from recipients who meet the legd criteriafor
receiving benefits. In any event, astrue asthe principle of libera congtruction of the Act may be, we find
that Boyd was, infact, justly and appropriately compensated for those injuries that were compensable, in
that she received benefits from the time of her injury (September 14, 1995) to the time her physician
declared her to have achieved maximum medical improvement (May 23, 1996). Therefore, while Boyd
correctly states the principle of liberdly congtruing the Act, this principle does not help Boyd' s argument
here, given the facts of this case.

131. Incondusion, wefind that the record very clearly shows that the findings of the Commisson were
supported by substantid evidence. Intheface of voluminous contrary medica evidence and testimony, the
only thing Boyd has to offer is the mere assertion of her own unsupported, subjective conclusions about
the alleged long-term effects of the injury she suffered in September of 1995. That fdls far short of what

isrequired to judtify reversd of the Full Commission, given our stlandard of review.
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182. THE JUDGMENT OF THE CIRCUIT COURT OF LEFLORE COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J., BRIDGES AND LEE, P.JJ., IRVING, CHANDLER, GRIFFIS, AND
ISHEE, JJ. CONCUR. BARNES, J., NOT PARTICIPATING.
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