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GRIFFIS, J., FOR THE COURT:
1. Dondd Hill gppedsthe trid court’s denid of his motionfor post-convictionrdief. On gpped, Hill
arguesthat (1) the trid court’ sfalure to convene a sentencing jury deprived himof due processof law, (2)
thetrid court erred indlowing him to waive indictment, (3) the trid judge erred infailing to recuse himsdf,
and (4) the cumulative effect of these dleged errors denied him his condtitutiond right to afair trid. We
find no error and affirm.

FACTS



92. On October 16, 1996, Donald Hill pleaded guilty to capital murder. Prior to entering hispleg, Hill
sgned a petition walving his right to indictment and his right to have ajury determine his sentence. The
Circuit Court of Cahoun County sentenced Hill to life imprisonment without the possibility of parole. In
August 2003, dmost seven years later, Hill filed amotionfor post-conviction relief, which was denied by
thetrid court. Hill now gppedsto this Court.
STANDARD OF REVIEW
113. In reviewing a trid court's decision to deny a motion for post-conviction reief, the standard of
review isclear. Thetrid court's denid will not be reversed absent a finding that the tria court's decison
was clearly erroneous. Smith v. State, 806 So. 2d 1148, 1150 (113) (Miss. Ct. App. 2002).
ANALYSS

14. In his motion for post-conviction relief, Hill presents four grounds for relief. Missssppi Code
Annotated Section99-39-5(2) (Rev. 2000) statesthat “[a] motion for relief . . . shdl bemade. .. incase
of aguilty plea, within three (3) years after entry of the judgment of conviction.” Because Hill did not file
hismotionfor post-conviction rdlief until amost seven yearsafter his conviction, hismotionis procedurdly
barred by the statute of limitations. Upon review, wefind that Hill has failed to show an exception which
would have authorized the circumventionof the three-year statute of limitations. Therefore, his motionfor
post-conviction relief is time barred and the decision of the Circuit Court of Calhoun County is affirmed.
5. Procedural bar notwithstanding, Hill first arguesthat the trid court’ sfailureto convene a sentencing
jury deprived him of due process of lav. He contends that his sentence is illegal since the trid court
“exceeded itsauthority by Sitting as a sentencing body ina capital murder prosecution.” Mississppi Code
Annotated Section99-19-101(1) (Rev. 2000) states, “[i]f the trid jury has beenwaived, or if the defendant

pleaded guilty, the sentencing proceeding shdl be conducted before a jury impanded for that purpose or



may be conducted before the tria judge dtting without a jury if both the State of Missssippi and the
defendant agree thereto in writing.” The record indicates that Hill Sgned a written petition in which he
knowingly and voluntarily pleaded guilty to the charges and agreed to have the trid judge St as the
sentencing body pursuant to Mississppi Code Annotated Section99-19-101(1) (Rev. 2000). Inan order
entitled, “Plea of Guilty and Judgment of the Court,” thetria court found that the parties had entered into
such an agreement. Thus, despite Hill’s contention, the trid court was authorized to St as a sentencing
body. Because Hill’s sentence of life imprisonment without the possibility of parole iswithin the statutory
guiddines for capital murder, Hill’s sentenceisnot illegd.  See Miss. Code Ann. § 99-19-101(1) (Rev.
2000). Therefore, we find thisissue lacks merit.
T6. Hill next argues that the trid court erred indlowing imto waive indictment. However, therecord
shows that the trid judge fully discussed with Hill hisright to have agrand jury investigatethe charge. The
trid judge explained:

Now, you've asked the Court to alow you to waive your indictment. Before you could

be required to answer to this charge or do anything about this charge as far as in the

courtroom or to defend it, you're entitled to have a grand jury investigate that because

nobody under our system of law can be charged or be required to answer to a feony in

Court until a grand jury has indicted you; and you're asking the Court to alow you to

waive that grand jury indictment?
Hill responded, “Yes, sr.” Thetrid judge further stated, “[A]nd do you understand what you're asking
this Court to do isto alow you to waive that grand jury and go ahead and plead guilty to the crime. Do
you understand that?’” Again, Hill responded, “Yes, sir.” When asked whether anything was wrong
mentaly or emationdly to keep himfromknowing what was taking place Hill responded, “No, Sr.” Thus,

therecord dearly showsthat Hill knowingly and voluntarily waived indictment. Therefore, wefindthisissue

iswithout merit.



17. Hill dso arguesthat the trid judge erred in failing to recuse himsdf since the trid judge stated on
the record that he knew the victim’'s daughter. The lega standards pertaining to judicia conduct come
primarily from three sources. The Mississippi Congtitution states:

No judge of any court shdl presdeonthetrid of any cause, where the parties or ether of

them, shdl be connected with him by &ffinity or consanguinity, or where he may be

interested in the same, except by the consent of the judge and of the parties.
Miss. Congt. art. 6 8 165 (1890). Additiondly, Mississippi Code Annotated Section 9-1-11 (Rev. 2002)
provides:

Thejudge of acourt shal not preside on the trid of any cause wherethe parties, or ether

of them, shdl be connected with him by afinity or consanguinity, or where he may be

interested inthe same, or wherein he may have been of counsdl, except by the consent of

the judge and of the parties.
Furthermore, Canon 3 of the Code of Judicial Conduct requires disqudification of a judge under the
following circumstances:

(1) A judge should disqudify himsdf in a proceeding in which his impartidity might

reasonably be questioned, including but not limited to instances where:

(& he has a persond bias or prejudice concerning a party, or persona knowledge of

disputed evidentiary facts concerning the proceeding;

(b) he served as lawyer in the matter in controversy or alawyer withwhom he previoudy

practiced law served during such association as a lawvyer concerning the matter, or the

judge or such lawyer has been a materia witness concerning it.
118. The tria judge was not related to the parties and did not have a pecuniary or property interest in
the litigation or one affecting his individud rights which would require disqudification. The sole issue is
whether the trid judge should have disqudified himsdf since he knew the victim'’'s daughter. Thereisno
evidence in the record of a close, personal relationship between the trid judge and the victim' s daughter
which would cause the trid judge to be biased or prgjudiced. Thetrid judge, after learning the victim's

name, smply stated that he knew the victim’s daughter.



T9. A judge, sworn to adminigter impartid justice, is presumed to be quaified and unbiased. Collins
v. Joshi, 611 So. 2d 898, 901 (Miss. 1992). This presumption may only be overcome by evidence
showing beyond a reasonable doubt that the judge was biased or not qudified. Id. Upon review of the
record, we find no such evidence exists. Therefore, this issue lacks merit.

910.  Hill last argues that the cumulative effect of thesedleged errors denied him his conditutiond right
to afar trid. Hill contends that “the defense attorney, prosecutor, and tria court acted in concert to
remove the sentencing authority from the jury and convey it, illegdly, to the trid court.” However, as
discussed earlier, Hill knowingly and voluntarily waived indictment, pleaded guilty to the charges, and
agreed to have thetrid judge St as the sentencing body pursuant to Mississppi Code Annotated Section
99-19-101(1) (Rev. 2000). Therefore, we find no error.

111. THE JUDGMENT OF THE CIRCUIT COURT OF CALHOUN COUNTY DENYING
DONALD HILL’SMOTION FOR POST-CONVICTION RELIEFISHEREBY AFFIRMED.

ALL COSTSOF THISAPPEAL ARE ASSESSED TO CALHOUN COUNTY.

KING, CJ.,BRIDGESAND LEE, P.JJ., IRVING, MYERS, CHANDLER, BARNES
AND ISHEE, JJ. CONCUR.



