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BEFORE LEE, P.J.,, MYERS AND BARNES, JJ.
LEE, PJ.,FOR THE COURT:
FACTS AND PROCEDURAL HISTORY

Daewood Lake is a private lake owned and operated by the Dalewood Property Owners

Association (Dalewood). Danny Green and Lina Green own alot at Daewood Lake and are members



of Dalewood. Under Daewood’ srules, only members, their children and guests who had registered with
Daewood were alowed to access the |ake and the other Dalewood facilities,

92. The Dalewood Property Owners Association access restrictions in effect as of March 9, 2000,
provided in pertinent part as follows:

Members must gppear IN PERSON at the Association officeto request aBEACH OR
HOUSE GUEST PASS which dlows access to any community area, which includes
beaches. . . . Requestsfor beach or house guest passeswill not be accepted by telephone.
The member must Sign a beach or house guest regidter, listing the names of hisguedts. . .

NO guest will be permitted entry to Dalewood property unless:

1. The property owner is present at the gate when his guests arrive; OR

2. The property owner (in person) requests the Association office to issue a beach or
house guest pass OR a lot pass in person or by phone. This pass will permit the guest
access to the property owner’s lot on a specified date only.

3. Inadl casesthe property owner must be with his guest (except approved house guests)
at dl times while on the Dadewood Property. Gate guards canand will permit emergency

entry when necessary.
There are no regtrictions onthe number of guestsa property owner may have but:

2. Guestswill not be permitted on the lakes, community areas, beaches or anywhere on
Daewood property unless accompanied at dl times by the property owner, or an
authorized member of hisfamily. . .
5. NO GUEST WATERCRAFT WILL BE ALLOWED.
(emphagisin origind).
113. During the weekend of July 4, 2000, numerous guests and Dalewood members flocked to the
beaches of the Dalewood L ake to enjoy boating, fishingand svimming. A fireworksdisplay wasscheduled
for the night of July 3, and on that evening the Greens and Darrell Brackndl were aboard the Greens's
pontoon boat to view the show. At gpproximately 11:30 p.m., Clifton Woods, who was intoxicated and

driving his bass boat between forty and eghty miles per hour, collided with the Greens's pontoon boat,

causing injury to the Greens and Bracknell. Woodswas not amember of Dalewood, and athough he had



registered as a guest with the association earlier in the weekend, his guest pass had expired days prior to
the accident. Bracknell was not registered with the association as a guest.

14. On June 14, 2002, Bracknell and the Greens filed suit againgt Dalewood and Woods, dleging that
both Daewood and Woods were negligent. Daewood filed amotion for summary judgment on January
28, 2004, to which the Greens and Brackndll timely replied. On March 8, 2004, the circuit court granted
Daewood’'s motion for summary judgment, finding that the Greens were invitees of the Daewood
association, but that Bracknell was a licensee of the association. The circuit judge further found that
Ddewood was negligent; however, Woods s negligence was a superseding and intervening cause which
relieved Daewood of dl lidility. The court further found that Dalewood had not breached any duty to
Bracknell. The Greens and Bracknell appedled, arguing that the tria court erred in finding the following:
(2) that Woods's negligence was a superseding and intervening cause which relieved Daewood of its
negligenceand (2) that Bracknell was alicensee, and not aninvitee, of Dalewood. Dalewood filed across-
apped, assarting that the trid court erred in its sua sponte finding that Dalewood was negligent when no

party requested suchrelief and the Greens and Brackndl| did not move for summeary judgment onthat issue.

15. Hnding that summaryjudgment regarding Bracknel | wasproper, we afirmin part; however, finding
that summary judgment on the issue of Daewood' s negligence was improper, we reverse and remand in
part.

STANDARD OF REVIEW
T6. This Court gppliesade novo standard of review to agrant of summary judgment by the tria court.
Leffler v. Sharp, 891 So. 2d 152, 156 (19) (Miss. 2004). Theevidencemust beviewedinthelight most

favorable to the party against whomthe motionhasbeenmade. 1d. (dting Russell v. Orr, 700 So. 2d 619,



622 (18) (Miss. 1997)). A motion for summary judgment lies only when there is no genuine issue of
materid fact, and the moving party is entitled to a judgment as a matter of lav. M.R.C.P. 56 (c). This
Court does not try issues on a Rule 56 mation; it only determines whether there are issues to be tried.
Townsend v. Estate of Gilbert, 616 So. 2d 333, 335 (Miss. 1993). Where a party opposes summary
judgment on aclam or defense as to which that party will bear the burden of proof at trid, and when the
moving party can show a complete faillure of proof onanessential dement of the daimor defense, then dll
other issuesbecome immaterid, and the moving party isentitled to judgment as a matter of law. Grisham
v. John Q. Long V.F. W. Post, No. 4057, Inc., 519 So. 2d 413, 416 (Miss. 1988).

q7. In the absence of an exception, Mississppi applies a three-step process to determine premises
lighility. Titusv. Williams 844 So. 2d 459, 467 (128) (Miss. 2003). Firgt, theinjured personisclassified
asether aninvitee, alicensee, or atrespasser. 1d. Second, usng thisidentification, the duty whichisowed
to the injured is determined. 1d. The find step is to determine whether this duty was breached by the
landowner or business operator. Id.

18. A landowner owes alicensee aduty to refrain from willfully or wantonly injuring him. Adams ex
rel. Adamsv. Fred'sDollar Storeof Batesville, 497 So. 2d 1097, 1100 (Miss. 1986) (citations omitted).
"A landowner owes a trespasser the duty to refrain from willfully or wantonly injuring him.” 1d. (citations
omitted). A landowner owes an invitee the duty to keep the premises reasonably safe and when not
reasonably s&fe to warn only where there is hidden danger or peril that is not plain and in open view.
Caruso v. Picayune Pizza Hut, Inc., 598 So. 2d 770, 773 (Miss. 1992).

T9. Regarding the issue of gtatus, this Court has held "[t]he determination of which status a particular
plantiff holds can be a jury question, but where the facts are not in dispute the classification becomes a

question of law for thetrid judge." Adams, 497 So. 2d at 1100 (citations omitted).



110.  Ina negligence action, the plaintiff bears the burden of producing evidence sufficient to establish
the existence of the conventiond tort eements of duty, breach of duty, proximate causation, and injury.
Palmer v. Anderson Infirmary Benev. Ass' n, 656 So. 2d 790, 794 (Miss. 1995). Thus, in asummary
judgment proceeding, the plantiff must rebut the defendant’s claim that no genuine issue of materid fact
exists by “producing supportive evidence of sgnificant and probative vaue; this evidence must show that
the defendant breached the established standard of care and that such breach was the proximeate cause of
[the plaintiff’g] injury.” 1d. Of course, the evidence must be viewed in alight most favorable to the non-
moving paty. Id.
ANALYSIS

STATUS OF THE INJURED PARTIES

a) Bracknell
11. “TheMissssppi Supreme Court hasheld that a socid guest, or invited guest, isalicensee or one
who enters the property for his own benefit, pleasure, or convenience and with implied permission of the
owner.” Sharpv. Odom, 743 So. 2d 425, 428 (15) (Miss. Ct. App. 1999) (cting Wright v. Caffey, 239
Miss. 470, 476, 123 So. 2d 841, 844 (1960)). The generd rule for the duty owed to alicenseeisthat a
host must refrain from willfully or wantonly injuring the guest. Id. Thus, if Brackndll was asocid guest of
the Greens, he would be classified as alicensee for purposes of premisesliahility.
12. Ddewood argues that Brackndl could be classfied as atrespasser because he was not registered
asaguest inconformity with the association’ s regulations. Under Missssippi law, atrespasser isaperson
who

entersonthe property of another without any right, lawful authority, or express or implied

invitation, permission, or license, not inthe performance of any duty totheowner or person
in charge or on any business of such person, but merely for his own purposes, pleasure,



or convenience, or out of curiodty, and without any enticement, dlurement, inducement,
or express or implied assurance of safety from the owner or person in charge.

Titus, 844 So. 2d at 467 (131) (citing Whitev. Miss. Power & Light Co., 196 So. 2d 343, 349 (Miss.
1967)). In this instance the distinction makes little difference, for a landowner owes a licensee and a
trespasser the same duty, to refrain fromwillfully or wantonly injuring him. Adams, 497 So. 2d at 1100
(collectingauthorities). Regardlessof hisclassification aseither alicensee or atrespasser, Dalewood’ sduty
to Brackndl was to refrain from willfully or wantonly injuring him.
113. To conditute willfu or wanton injury, "something more is required to impose liaaility than mere
inadvertence or lack of attention; there must be a more or less extreme departure fromordinary standards
of care, and conduct mug differ in qudity, as well as in degree, from ordinary negligence involving a
conscious disregard of aknown serious danger.” Leffler, 891 So. 2d at 159 (122). Brackndl has not
shown that Dalewood breached thisduty. From the record before this court, it is clear that Daewood did
not remove Woods fromthe property after his guest pass had expired. It isaso clear that Dalewood did
not enforce the restriction prohibiting guest boats onthe lake. However, from the record beforethis Court,
Bracknell has not shown that Dalewood' s lack of attention differsfromordinary negligence, and Bracknell
has faled to show that Daewood willfully and wantonly injured him.
14.  Accordingly, the summary judgment onthisissue was appropriate, and Issue |1 of the gppdlants's
brief lacks merit.

b) The Greens
115. Reviewinglawfromother jurisdictions, thetrid judge determined that the Greens were Dalewood’ s
invitees. Thetrid court relied on Landry v. Hilton Head Plantation Property OwnersAss n, Inc., 452

S.E.2d 619, 621 (S.C. Ct. App. 1991). In Landry, the plaintiff, alandowner and dues-paying member



of the association, was injured in the common area which was maintained by the association. The South

Carolina Court of Appedls determined that Landry was aninvitee for purposes of premisesligbility. The

South Carolina Supreme Court defined a licensee as "a person who is privileged to enter upon land by

virtue of the possessor'sconsent.” Neil v. Byrum, 343 SE.2d 615, 616 (1986). “A licensee has also

been defined as one who enters upon the land of another at the ‘mere sufferance of the owner with the
primary benefit beingto thelicensee.” Landry, 452 S.E.2d at 621 (citing62 Am. Jur. 2d Premises Liability

§108 (1990)). In South Carolina, alandowner owes alicensee aduty to use reasonable care to discover

the licensee, to conduct activities onthe land so as not to harmthe licensee, and to warnthe licensee of any

conceded dangerous conditions or activities. Landry, 452 S.E.2d at 621.

116.  In South Carolina an invitee is defined as "one who enters upon the premises of another a the

express or implied invitation of the occupant, especialy when he is upon a matter of mutud interest or

advantage." Parker v. Sevenson Oil Co., 140 SEE.2d 177, 179 (1965).

917. InLandry the court found that Landry was properly classfied as an invitee. The court opined:
Mrs. Landry cannot be classified as alicensee because, as a dues-paying member of the
Association, she had a right to use the Plantation's common areas and did not need the
Asociation's permission to do so.  As we noted earlier, she paid a premium for this
privilege. To hold otherwise would put Mrs. Landry, a Plantation property owner, on the
same level asamere vistor to the Plantation.

Mrs. Landry's atus while in the Plantation's common areas is most accurately
characterized asthat of an invitee. The basic distinction between alicensee and an invitee
isthat an invitee confersabenefit onthe landowner. Crocker v. Barr, 305 S.C. 406, 409
S.E.2d 368 (1991). Because Mrs. Landry pays the Association an annual assessment so
it can maintain the common areas for the members, she clearly confers a bendfit on the
Asociation that is essentia to a principa reason for the Association's existence.
Landry, 452 SE.2d a 621. In Missssppi “an inviteeisaperson who goes upon the premises of another

in answer to the express or implied invitation of the owner or occupant for their mutua advantage. . . A

licensee is one who enters upon the property of another for his own convenience, pleasure, or benefit



pursuant to the license or implied permission of the owner. . ..” Corley v. Evans, 835 So. 2d 30, 37
(1121) (Miss. 2003). Thedigtinction between alicenseeandinviteein Missssppi issmilar tothedistinction
of our Sgter state South Carolina. Theinvitee confers a benefit to the landowner, while the licensee enters
the land for his own pleasure, benefit, or convenience. “ The differencesamong the categoriesfocusonthe
owner and whether that person is receiving an advantage, or just permits the presence of the entrant, or
actudly opposes the entry.” Daulton v. Miller, 815 So. 2d 1237, 1239 (19) (Miss. Ct. App. 2001).
Thus, we find that the rationde of the Landry court is persuasive.

118. The Greens, like Landry, paid their respective association dues for the maintenance and upkeep
of the commonareaat Lake Dalewood. As dues-paying members, the Greens did not need Daewood' s
permission to enter the lake, the subdivison, or the common areas owed by the association. Thus,
Daewood is dealy recaiving an advantage in the form of membership dues paid by the Greens.
Accordingly, asaninvitee, Dalewood owed the Greens the duty to keep the premisesreasonably safe and
when not reasonably safe to warn only wherethereis hiddendanger or peril that isnot plain and openview.
Caruso, 598 So. 2d at 773. We disagree that there are no genuine issues of materid facts in dispute
regarding Dalewood’ snegligence. From the record before this Court, there are anumber of questionsto
be presented to thejury. Did Daewood fail to keep the premisesreasonably safein not preventing Woods
from bringing his own boat into the Dalewood area when he checked in asavistor? Furthermore, did
Ddewood act reasonably in not removing Woods from the lake during the holiday weekend, especidly
when the record indicates that during the holiday weekend Daewood security was within fifteen feet of
Woods and his boat? Additiondly, were Ddewood's actions reasonable consdering the location and
layout of the house used by Daewood to register guests? Accordingly, we find that summary judgment

on theissue of Daewood' s negligence was premature.



I1. DID THE TRIAL COURT ERR IN FINDING THAT WOODS S NEGLIGENCE WAS AN
INTERVENING, SUPERSEDING CAUSE THAT RELIEVED DALEWOOD PROPERTY
OWNERS ASSOCIATION OF ITS NEGLIGENCE AND THEREFORE ERR IN
GRANTING SUMMARY JUDGMENT TO THE ASSOCIATION?

119. “The Second Restatement of Torts has attempted to draw the dividing line by shidding a defendant
from liability if the intervening force can be classed as a* superseding cause’” Southland Mgmt. Co. v.
Brown ex rel Brown, 730 So. 2d 43, 46 (Miss. 1998) (citing Restatement (Second) of Torts § 440
(1965)). Our supreme court has used the following definitionof a superseding cause, which is taken from
the Restatement. “A superseding causeis an act of athird personor other forcewhichby itsintervention
prevents the actor from being liable for harm to another which his antecedent negligence is a substantia
factor in bringing about.” 1d. Our supreme court has likewise utilized six factors to determine if an
intervening force can be classfied as a superseding cause. See Southland Mgmt. Co., 730 So. 2d at 46
(ating Restatement (Second) of Torts § 440)). Those six factors are as follows:

(a) the fact that itsintervention brings about harm different in kind from that which would

otherwise have resulted from the actor's negligence;

(b) the fact that its operation or the consequences thereof appear after the event to be

extraordinary rather than norma in view of the circumstances exigting & the time of its

operdtion;

(c) thefact that the intervening force is operating independently of any Stuationcreated by

the actor's negligence, or, on the other hand, is or isnot anormal result of sucha stuation;

(d) the fact that the operation of the intervening force is due to athird person’'sact or to his

falureto act;

(e) thefact that the intervening force is due to an act of athird person which is wrongful

toward the other and as such subjects the third person to liability to him;

(f) the degree of culpability of awrongful act of a third person which sets the intervening

force in mation.
Id., (citing Restatement (Second) of Torts § 440). "[A]n independent intervening cause is one that could

not have been reasonably foreseen by the defendant while exercising due care” O’ Cain v. Harvey

Freeman and Sons, Inc. of Miss., 603 So. 2d 824, 829 (Miss. 1991) (citing Kelly v. Retzer & Retzer,



Inc., 417 So. 2d 556, 562 (Miss. 1982); Oliver Bus Linesv. Saggs, 174 Miss. 201, 210, 164 So. 9,
12 (1935)).

120. Brackndl and the Greens argue that summary judgment wasimproper because the existence of an
intervening and superseding cause should have been a question of fact for the jury. Bracknell and the
Greens further argue that even if Woods s negligence were an intervening act, under the six factors cited
in Southland, Daewood's negligence in alowing Woods to operate his boat is not superseded by
Woods s negligence.

921. Ddewood arguesthat Brackndl and the Greens are atempting to hold Dalewood grictly lidble for
Woods s trespass and unauthorized use of the lake. Daewood arguesthat thereisno causa link between
its conduct and the injuries sustained by Bracknell and the Greens, and that under Southland, Woods's
actions condtitute an intervening and superseding cause of the accident.

722. The summary judgment finding Dalewood to be negligent was premature, and we hold that the
finding that Woods s action was a superseding and intervening cause is premature as well. “Although not
aninsurer of an invitee's safety, a premises owner owes a duty to exercise reasonable care to protect the
invitee from reasonably foreseeable injuriesat the hands of another.” Newell v. Southern Jitney Jungle
Co., 830 So. 2d 621, 623 (16) (Miss. 2002) (citing, generdly Lylev. Mladinich, 584 So. 2d 397, 399
(Miss. 1991); McGovern v. Scarborough, 566 So. 2d 1225 (Miss. 1990)). Furthermore, our supreme
court has held that “the question of superseding intervening cause is S0 inextricably tied to causation, it is
difficult to imagine a circumstance where such issue would not be one for the trier of fact.” O’ Cain, 603
So. 2d a 829. From the record before this Court, it is clear that at the time of the boating accident,
Daewood had a number of entrances, aswell as a number of areas from which trespassers could launch

onto thelake. Itis clear from the record before this Court that Dalewood had a policy forbidding guests

10



to launch their boats on the lake; a natural and probable consequence of aviolation of thispolicy is the
presence of boaterswho are unaware of the boating rulesand regulations at Dalewood. It isaso apparent
fromthe record before usthat either Woods managed to avoid security, or Dalewood security overlooked
hispresence. These are questions of fact whichare disposed of more appropriately by ajury. Wedecline
to determine asamatter of law that Woods's actions congtitute anintervening and superseding cause. We
accordingly reverse the summary judgment ruling as to the issue of Woods s negligence.

1. DID THE TRIAL COURT ERR IN FINDING THAT BRACKNELL WASA LICENSEE
AND NOT AN INVITEE?

723. Asaddressed in Section 1(a) of this opinion, this contention lacks merit.

V. DID THE TRIAL COURT ERR IN DETERMINING THAT DALEWOQOD WAS
NEGLIGENT?

924. Oncross-appea, Daewood arguesthat the trid court erred in granting summary judgment in favor
of the Greens regarding Daewood's negligence. Daewood argues that because neither of the parties
requested a finding regarding Dalewood' s negligence, the dircuit court erred in ruling that Dalewood
breached its duty to exercise reasonable care to keep the premises in a reasonably safe condition.

125. "Thegrant of [summary] judgment for the nonmoving party clearly isproper if both Sdes agree that
there are no materid fact issuesand join in the request that the case be decided, for the moving or the
nonmoving Sde, on the bass of a motion for judgment made by only one of them." 10a Wright, Federd
Practice and Procedure, § 2720 (2d ed.1983). This Court has previoudy found that summary judgment
infavor of the non-movant may be proper without a cross-motion requesting such rdlief. Scottsdale Ins.
Co. v. Deposit Guar. Nat. Bank, 733 So. 2d 863, 867 (1115) (Miss. Ct. App. 1999). Thisresult is“is
inkeeping withthe objective of Rule 56 to expedite the disposition of cases and, somewhat more remotely,

withthe mandate of Rule 54(c) requiring the court to grant the relief to which a party is entitled 'evenif the

11



party has not demanded such rdlief in his pleadings.” Scottsdale, 733 So. 2d at 867 (15) (quoting
Wright, 8 2720). Both this Court and our supreme court have relied on this section of this tregtise in
support of the halding that “each party by filing a motion for summary judgment has consented to the
enforceghility of Rule 56 in this case." Scottsdale, 733 So. 2d at 867 (115) (quoting Brown v. Credit
Center, Inc., 444 So. 2d 358, 363 (Miss. 1983)). Thus, in utilizing Rule 56, Ddewood consented to the
possihility that summary judgment could be rendered for the Greens and Bracknell, without the necessity
of across-motion requesting such relief. Asdiscussed in Section| of this opinion, summary judgment was
improper, not because of the plaintiffs sfailure to request summary judgment in their favor, but because
there arequestions of fact asto the reasonableness of Dalewood' sconduct. Thisassgnment of error lacks
merit.

126.  Accordingly, we affirm the trid court’s determination that Bracknell was alicensee; however, we
reverse and remand the summary judgment regarding Dalewood' s negligence, as well asthe determination
that Woods s negligence was a superseding and intervening cause.

127. THE JUDGMENT OF THE CIRCUIT COURT OF LAUDERDALE COUNTY IS
AFFIRMED IN PARTAND REVERSED AND REMANDED IN PARTON DIRECT APPEAL
AND REVERSED AND REMANDED ON CROSS-APPEAL. ALL COSTSOF THISAPPEAL
ARE ASSESSED EQUALLY TO THE APPELLANTSCROSSAPPELLEES AND THE

APPELLEE/CROSS-APPELLANT.

KING, C.J.,BRIDGES,P.J.,IRVING,MYERS, CHANDLER, BARNES AND ISHEE,
JJ., CONCUR. GRIFFIS, J., NOT PARTICIPATING.
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