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IRVING, J., FOR THE COURT:

1. RLI Insurance Co. (RLI) issued a security bond for a construction project undertaken by Green

Construction Co., Inc. (Green). Inconnectionwith the construction, Southern Win-Dor, Inc. (Southern)

delivered materids to Green that Southern aleges Green never paid for. Southern entered into litigation

with Green in 2000; after Green declared bankruptcy in 2003, Southern attempted to substitute RLI for

Greeninitslawvsuit. The tria court dismissed the action against RLI because the applicable statute of

limitations had run.



12. Feding aggrieved, Southern appeds, assarting: (1) the atute of limitations should not apply
because RLI was joined in an amended complant that should relate back to the origind March 2000
complaint; and (2) even if thereis no rdation back, RLI should be estopped from asserting the statute of
limitations as a defense because RLI mided Southern.
13. Finding no error in the decison below, we afirm.

FACTS
14. OnMay 20, 1998, RLI issued abond in connection with a construction project by Green, under
which RLI and Green agreed to bind themselvesto pay for the |abor, materids, and equipment related to
the project. Southern had a contract with Green to supply materids for the construction contract. In
December 1999, Green filed a complaint for breach of contract againg Southern. On March 7, 2000,
Southern filed a counterdlam againgt Green. Southern dso filed a proof of claim with RLI under RLI's
payment bond. RLI responded on March 10, 2000, by denying the clam pending the outcome of
Southern' s litigation with Green.*
5. During the litigation between Southern and Green, Green failed to produce court-ordered
discovery, and its pleadings were struck in January 2002 asaresult. In December 2002, the trid court
set asideitsorder sriking Green’ spleadings. In March 2003, Green filed for bankruptcy. On January 12,
2004, the trid court entered an order dlowing Southernto substitute RLI for Green, and Southernfiledan

amended counterclaim withthe subgtitutionon February 20, 2004. RLI filedamotionto dismisson March

The letter read: “RLI Insurance Company received your proof of dam form and the
accompanying documents. We have also received a response from Green Congtruction, Inc. in relation
tothedam. Asyou are aware, thereisalawsuit againgt your company in the Circuit Court of Green [Sc]
County, Missssppi by Green Congtruction, Inc. for damages. Pending the outcomeof thislitigation against
youyour daimisdenied by the Surety. RLI Insurance Company makes no waivers and reserves dl rights
and defenses.”



19, 2004, onthe groundsthat it had not been made a party to the suit within one year after the performance
and settlement of the construction contract as required by statute. 1n July 2004, the court granted RLI's
motionto dismisswithpregudice, finding that Southern’ sdam againgt RL1 wasbarred by the time limitation
set out inMissssppi Code Annotated section31-5-53 (Rev. 2000). Southern now appedls the dismissd
of itsdamagang RLI.
STANDARD OF REVIEW
T6. This court conducts chdlengesto atrid court’ srulings of law, induding statute of limitations issues,
under a de novo standard of review. ABC Mfg. Corp. v. Doyle, 749 So. 2d 43 (110) (Miss. 1999)
(cting Ellisv. Anderson Tully Co., 727 So. 2d 716 (114) (Miss. 1998)).
ANALYSISAND DISCUSSION OF THE ISSUES

7.  Asaprdiminary matter, it is undisputed that Southern’s claim againgt RLI is barred by the Satute
of limitations unlesswefind elther that itsdaim properly relatesback or that RLI is barred from raisng the
datute of limitations by the principle of equitable estoppd.

(1) Relation Back
118. Southernfirg asksthis court to find that its claim properly relates back under Mississippi Rules of
Civil Procedure 15(c) (Relation Back of Amendments), which states:

Whenever theclam. . . arose out of the conduct, transaction, or occurrence st forth . .

.intheorigind pleading, the amendment relates back to the date of the origina pleading.

An amendment changing the party agang whom a dam is asserted relates back if the

foregoing provison is satisfied and, withinthe period provided by Rule 4(h) for service of

the summons and complaint, the party to be brought in by amendment: (1) has received

such natice of the inditution of the action that he will nat be prgudiced in maintaining his

defense on the merits, and (2) knew or should have known that, but for a mistake

concerning theidentity of the proper party, the action would have been brought against

him.

M.R.C.P. 5(c) (emphasis added).



Southernarguesthat itsamendment rel ates back because Southern was mistaken in relying onthe express
representations of RL1. Southern admits that it was not mistakenasto the identity of any party to the suit.
Unfortunatdy for Southern, mistakenrdianceis not asubdtitutefor the M.R.C.P. requirement that a party
be migtakenasto the identity of another party to the suit. Therefore, Southern’ sargument for relation back
iswithout merit because there is no evidence, or evenacontentionby Southern, that it was mistaken asto
the identity of any party toitssuit. Thus, the only possible remedy |eft to Southern is equitable estoppdl.

(2) Equitable Estoppel and the Satute of Limitations
T9. One of the fird Missssippi cases to apply the doctrine of equitable estoppel to a Satute of
limitations held that:

when a defendant decting to set up the statute of limitations has previoudy, by deception

or any violaion of duty towards plaintiff, caused himto subject his clamsto the Satutory

bar, he must be charged with having wrongfully obtained an advantage which the court will

not alow him to hold. Thus defendant will be estopped to set up the statute of limitations

in bar of plantiff’s clam when the delay which would otherwise give operation to the

statute has beeninduced by the promise or representationthat the statutory bar would not

be interposed, or by inducing plaintiff to believe that an amicable adjustment of the dam

will be made without suit, or by other forbearance to sue induced by defendarnt. . . .
|zard v. Mikell, 173 Miss. 770, 163 So. 498, 499 (1935). Southern citeslzard and urgesusto find that
equitable estoppel should be applied in its case as a result.
110. However, the case sub judice canbe factudly distinguished from I zard. Inlzard, the court found
that estoppel applied to alow aforeclosure sde, even though the statute of limitations had passed, where
the debtor had promised to renew his promissory note after the statutory deadline had passed as long as
the plaintiff did not forecloseonthe property. Id. at 771-72, 163 So. at 499-500. In this case, unlikein

|zard, therewas no promise by RLI suffident to have induced Southern not to timely sue. The March 10,

2000 letter from RLI merdy stated that RLI was denying Southern’s clam preemptively, pending the



outcome of the litigation between Green and Southern. There was no promise that RLI would pay
Southern’'sdam. Infact, RLI explicitly retained “dl rights and defenses’— induding the right to assert a
datute of limitations defense. Thereis no evidence that RLI promised Southern that it would be able to
sue RLI after the statute of limitations had run. Nothing in the correspondence between RLI and Southern
indicates that RL1 was requesting that suit not befiled. Once Southern received the March 10 letter from
RLI, it could have sued RLI to recover on the dam; nathing in the letter from RLI to Southern indicates
that RLI was opposed to this remedy.

11. Additiondly, under Missssppi law, aparty is required to show inequitable or fraudulent conduct
in order to estop another party fromasserting a statute of limitations defense. Miss. Dep't of Pub. Safety
v. Sringer, 748 So. 2d 662, 665 (11) (Miss. 1999) (ating Carr v. Town of Shubuta, 733 So. 2d 261,
265 (112) (Miss. 1999)). Southern has failed to meet this requirement. While RLI could have better
handled Southern’s claim, no evidence has been presented showing that RLI’ s conduct wasinequitable or
fraudulent. Whileit istrue that Sringer can be digtinguished fromthe case sub judice because there was
no representation in Sringer that expresdy conditioned fina determination of the plaintiff’s cdlam on the
outcome of anather litigation, Southern gill must show inequitable or fraudulent conduct. For thefollowing
reasons, Southern has failed to show ether of these and thus is barred from invoking equitable estoppe
agang RLI.

f12.  Southernhaspresented no evidencethat RLI intendedto defraud SouthernwithitsMarch 10 letter,
which stated only that Southern’s dam was preemptively rgected, pending the outcome of the suit
between Green and Southern.  Although Southern intimates that the delays in its suit with Green were
possibly part of a conspiracy between Green and RLI to defraud Southern, this appears to be mere

gpeculation on the part of Southern, since it presents no evidenceto substantiateits accusation.  Southern



a0 has not offered any evidence showing inequitable conduct by RLI; after RLI's letter, there is no
evidence of any communication between Southern and RLI until Southern attempted to substitute RLI for
Green inits lawsuit. Since Southern has shown neither inequitable nor fraudulent conduct, RLI is not
estopped from raising the statute of limitations as a bar to suit.
CONCLUSION

113. The pleadings and evidence produced by the parties strongly indicate that Southern genuinely
believed fromRLI’ sletter that Southern should have withheld pursuing its clam until after the lawsuit with
Green. Unfortunately, Southern has not provided any sound legd basisfor arulinginitsfavor. Therewas
no “migtake’ asto the identity of RLI/Green in the origind counterclam, so the amended counterclam
cannot relate back to the origind counterdam. Equitable estoppel should only be applied againgt the
datute of limitationsin the most egregious of cases, because

[t]he primary purpose of statutory time limitations is to compel the exercise of aright of

action within areasonabletime. . . . They are designed to suppressassartion of fase and

gde dams, whenevidence hasbeenlost, memorieshavefaded, witnessesare unavailable,

or facts are incapable of production because of the lapse of time. Accordingly, the fact

that a barred damisajust one or has the sanction of amord obligation does not exempt

it fromthe limitationperiod. These datutes of repose gpply with full forceto adl daimsand

courts cannot refuse to give the statute effect merely because it seems to operate harshly

inagiven case. The establishment of these time boundaries is alegidative prerogative.
Colev. State, 608 So. 2d 1313, 1317-18 (Miss. 1992) (cited in Stringer as support for why equitable
estoppe should be applied sparingly to any satute of limitations. Stringer, 748 So. 2d at (113)).
Southern has failed to show conduct by RLI sufficient to judtify estopping RLI frominvoking the statute of
limitations as a defense. Since we find that Southern’s amended claim does not properly relate back and

RLI is not estopped from shidding itsdf with the statute of limitations, the judgment below dismissing

Southern’s claim must be affirmed.



14. Thedissent arguesthat we do not gppreciate the significance of RLI's response to Southern that
Southern’s dam was denied pending the outcome of Southern’s litigation againgt Green. Quite the
contrary, we do appreciate the Sgnificanceof RLI' sresponseinthisregard. We just believe that we must
consder the entirety of what RLI said in its March 10 letter. Evenif RLI, by use of the term “pending,”
was indicating thet it was deferring decison on Southern’s claim until the litigation between Southern and
Green had concluded, it dso, by use of the statement, “[we] make no waivers and reserves dl rights and
defenses’, was indicating and placing Southern on natice that any clam Southern had againg it would
become time barred if the litigation between Southern and Green had not concluded prior to the running
of the statute of limitations on any dam Southernmight have againg RLI. Otherwise, the statement: “RLI
Insurance Company makes no waivers and reserves dl rights and defenses’ becomes meaningless.

115.  For the reasons discussed, we affirm the judgment of the court below.

116. THEJUDGMENT OF THE CIRCUIT COURT OF GREENE COUNTY DISMISSING
APPELLANT'S CLAIM ISHEREBY AFFIRMED. ALL COSTS OF THIS APPEAL ARE
ASSESSED TO THE APPELLANT.

KING,CJ.,LEE,PJ., MYERS, BARNESAND ISHEE, JJ., CONCUR. GRIFFIS, J.,
CONCURS IN PART AND DISSENTSIN PART WITH SEPARATE WRITTEN OPINION
JOINED BY BRIDGES, P.J., AND CHANDLER, J.

GRIFFIS, J., CONCURRING IN PART, DISSENTING IN PART:
f17. 1 concur with the mgority onissue 1 and dissent as to issue 2. | am of the opinion that RLI is

estopped from assarting the benefit of the one year statute of limitations pursuant to Mississippi Code

Annotated Section 31-5-53 (Supp. 2004). | would reverse and remand for further proceedings.



118. Themgorityand | consider the same legd principle. We smply disagree on the interpreation and
thereault. Inlzard v. Mikell, 173 Miss. 770, 163 So. 498, 499 (Miss. 1935), the Missssppi Supreme
Court held:
[T]he prevaling rule is that the doctrine of equitable estoppd may, in a proper case, be
invoked to prevent defendant fromrdying uponthe statute of limitations it being laid down
asagenerd principle that, whena defendant €ecting to set up the satute of limitations has
previoudy, by deception or any violation of duty towards plaintiff, caused him to
subject his claims to the statutory bar, he must be charged with having wrongfully
obtained an advantage which the court will not allow him to hold. Thus defendant
will beestoppedto set up the statuteof limitationsin bar of plaintiff's claim when the
delay which would otherwise give operation to the statute has been induced by the
promise or representation that the statutory bar would not be interposed, or by inducing
plaintiff to believe that an amicable adjustment of the claimwill be made without

auit, or by other forbearance to sue induced by defendant, or by defendant’s husband as
her agent.

(emphasis added). The mgjority looks to the portionof thislanguage thet refersto apromisemade. |1, on
the other hand, look a whether there was “ any violation of duty towards plaintiff,” and then whether RLI
induced Southernto “beieve that anamicable adjustment of the daim will be madewithout suit.” 1d. 1find
the facts of this case squarely within 1zard.
119.  Theproper andyss begins withwhether RLI violated a duty toward Southern. To do so, we must
look at the relevant terms of the Payment Bond, i.e., the contract under which Southerndaimsit is owed
payment. Theterms of the Payment Bond, between Green Congtruction, Inc., as Contractor, and RLI
Insurance Company, as Surety, provided:
3. With respect to Clamants [Southern], this obligation shdl be null and void if
Contractor [Green] promptly makes payment directly or indirectly, for dl sums
due.

4, The Surety [RLI] shdl have no obligation to Claimants under this Bond until:

4.1  Clamants who are employed by or have a direct contract with the
Contractor have given natice to the Surety (at the address described in



Paragraph 12) and sent a copy, or notice thereof, to the Owner, stating
that adamisbeing made under this Bond and, with substantia accuracy,
the amount of the claim.

6. When the Clamant stisfied the conditions of Paragraph 4, the Surety
promptly and a the Surety’ s expense take the following actions?

6.1  Send an answer to the Clamant, with a copy to the Owner, within 45
days after receipt fo the dam, gating the amountsthat are undisputed and
the basis for chalenging any amounts that are disputed.

6.2  Pay or arange payment of any undisputed amounts.

11. No suit or action shal be commenced by a Claimant under this Bond other than
inacourt of competent jurisdiction. . . .

920.  The Contractor, Green, commenced the indant litigation by filing itscomplaint against Southernon

December 13, 1999. Green claimed that Southern breached its contract and asked for an award of

compensatory damages of at least $200,000 and punitive damages.

7121. The materid supplier, Southern, believed that it was owed money by Green. Indeed, by letter

dated February 22, 2000, RLI acknowledged receipt of Southern’s daim documents and requested a

completed proof of damform. On February 29, 2000, Southern executed RLI' s proof of claim form and

delivered it to RLI.

722. At this point, Southern had met its obligation under paragraph 4.1 of the Payment Bond.

Submission of the proof of dlam form then shifted the obligation to RLI, under paragraph 6, to either:
6.1  Send an answer to the Clamant, with a copy to the Owner, within 45

days after receipt fo the daim, stating the amountsthat are undisputed
and the basis for challenging any amounts that are disputed.

2The exact wording of this paragraph is not discernable from the record. The copies of the
Payment Bond, which are contained in the record, either have holes punched through this language or this
languege is blank on the copies. Despite this omisson, we are able to understand that the wording
contained in this paragraph established the duties of the Surety once the Claimant has submitted a notice
of dam.



6.2  Pay or arrange payment of any undisputed amounts

(emphasis added). Thus, RLI owed acontractua duty to Southernto respond in one of threeways. Fird,

RLI could amply pay the entiredam. Second, RLI could deny the entire claim and provide Southern with

an “answer” that states the “basis for chdlenging any amounts that are disputed.” The third dterndive

would have been for RLI to acknowledge that a portion of the dam was digouted and a portion was
undisputed. If so, RLI was required to pay any undisputed amounts and provide Southern with an

“answer” that statesthe “bagis for chdlenging any amountsthat are disputed.” Therecord isclear that RLI

faled to meet its obligation and duty under paragraph 6. It did not respond to Southern in any of these

three ways.

923.  On March 7, 2000, before receiving the “answer” required under paragraph 6, Southern filed its

counterclaim asking for $53,553.32 for materids ddlivered.

7124. RLI's"answer” was communicated to Southernby letter dated March 10, 2000. RLI' sletter read:
RLI Insurance Company received your proof of clam form and the accompanying
documents. We have aso received a response from Green Congtruction, Inc. in relation
to the dlam.

As you are aware, there isalawsuit against your company in the Circuit Court of Green
(sc) County, Mississippi by Green Congtruction, Inc. for damages. Pendingtheoutcome
of thislitigation against you your claimis denied by the Surety.

RLI Insurance Company makes no waivers and reserves dl rights and defenses.

(emphasis added).

125. Thefirg paragraph of this letter clearly indicatesthat Southernmet itscontractua obligation under

paragraph 4 of the Payment Bond.

926. The second paragraph appearsto be RLI's“answer,” which was required by paragraph 6 of the

Payment Bond. However, RLI does not respond in an appropriate manner as contemplated by paragraph

10



6. Ingtead, in the fird sentence of this paragraph, RL1 acknowledged the exigting dispute and identified the
lawsauit filed by Green, the Contractor, against Southern, the materia supplier. The second sentenceisthe
only portion of the letter that could possibly be considered as an “answer.” RLI’s “answer” was thet:
Pending the outcome of this litigation againgt you your clam is denied by the Surety.
Undoubtedly, RLI"s “answer” is confudng. The mgority seems to dismiss or ignore this language. |
cannot! Insteed, | am convinced that the outcome of this caseis determined by the interpretation of this
gatement by RLI.
927.  This language is certainly not the “answer” contemplated by paragraph 6 of the Payment Bond.
Itisnot very well written. 1t does not clearly communicate that Southern’s clam is denied infull. If it did
30, there would be no need for the inclusion of “[p]ending the outcome of this litigation.”
128. Thethird paragraph saysthat RLI “makes no waivers and reserves dl rights and defenses” The
magority concludes that this language retained the right to assert a statute of limitations defense. In my
opinion, RLI"s second and third paragraphs are in direct conflict with each other.
129.  When | consder the sequence of events, | have a better understanding of exactly what RLI sad
inits March 10, 2000 letter. When this |etter waswritten, there were two claims before the court. Firgt,
Green sued Southern and demanded $200,000 plus punitive damages. Next, Southern counterclaimed
againgt Green and demanded $53,553.32. Under the terms of the Payment Bond, specificdly paragraph
3, RLI would owe nothing to Southern if Green prevailed in the lawsuit. Paragraph 3 providesthat “this
obligation [the Payment Bond] shdl be null and void if Contractor promptly makes payment directly or
indirectly, for dl sumsdue” Thus, RLI had alegitimatereason and a contractua basisto want to wait to

alow Green and Southern to resolve their dispute through the Mississippi courts.

11



130. Themgority diginguishes this case from Izard finding “there was no promise by RLI sufficent to
have induced Southernnot to timedy sue.” | disagree. RLI’sMarch 10th letter clearly failed to comply with
its contractua duty in paragraph 6 of the Payment Bond. In the letter, RLI neither unequivocaly denied
Southern’s clam nor did RLI provide Southern with an“answer” that statesthe “bags for chdlenging any
amountsthat are disputed.” Thereis no doubt that Southern had met itsduty under the Payment Bond, by
submitting the proof of claim required by paragraph 4, and RLI had a duty to Southern to ether pay or
deny Southern’sclam. If it denied the clam, RLI owed a duty to Southern to provide Southern with an
“answer” that sates the “bags for chdlenging any amounts that are disputed.” | am of the opinion that
RLI’s March 10th letter informed Southern that RL1 would assert its contractud right, under paragraph
3, to determine whether any sumswere owed by Greento Southern. Theuseof theterm “pending” clearly
indicates that RLI"” s adjustment of the claim remains open and will be decided later. Thus, RLI expressy
deferredits duty, under paragraph 6, to provide Southern with an answer on its clam until such timeas
the pending litigation between Green and Southern was decided.

131. Thesefactsfdl squardy under the doctrine of equitable estoppel defined in 1zard. RLI may not
assert satute of limitations as a defense where RLI has violated a duty to Southern that caused Southern
to “subject his dams to the statutory bar.” The doctrine of equitable estoppd will not alow RLI to
“wrongfully” obtain an advantage “by inducing [Southern] to believe that an amicable adjustment of the
clam will be made without suit.” Southern has clearly met the requirements of this doctrine. RLI seeks
to obtain an advantage, wrongfully in my opinion, through its March 10th letter that indicated that
Southern’s clam would be adjusted after the Green versus Southern litigation was resolved.

132. Themgority interpretsthe March 10thletter to be a preemptive denid of Southern’sclam. They

reason “[t]here was no promise that RLI would pay Southern’sclam.” Conversdly, therewasno explicit

12



and unequivoca denid of the dlam. The mgority cannot, and does not, claim that RLI complied with its
contractual duty under paragraph 6 of the Payment Bond. Ingteed, dl we haveisthe vague and ambiguous
wording that ties RLI"s decison on Southern’s claim to the pending litigation.

133.  Themgority dso concludes that Southern * could have sued RLI to recover on the daim; nothing
inthe letter fromRLI to Southern indicatesthat RL1 was opposed to thisremedy.” RLI’sownwordsbelie
this concluson. Indeed, RLI’sown communicationties the “answer,” required under paragraph 6, to the
resolution of the “pending litigetion.”

134. The only reasonable interpretation of RLI’s language “[p]ending the outcome of this litigation
agang you your dam is denied by the Surety” is that RLI deferred its review of and decison on
Southern’s claim until the Green versus Southern lawsuit wasresolved. The only problem was that when
Green subsequently declared bankruptcy, federd bankruptcy law prohibited the “pending . . . litigation”
from being completed between the origina parties. Instead, at that point, RLI became a necessary party
and should have been properly joined. The doctrine of equitable estoppd prevents RLI from claming that
the statute of limitations now bars Southern’s clam for payment.

135. The mgority seems to place great emphasis on the language in the third paragraph of the March
10thletter, that RLI “makes no waivers and reservesdl rightsand defenses.” | fal to seehow thisgenerd
gatement can override the inference created by the second paragraphthat RLI would consider Southern’s
dam pending the outcome of the Green versus Southernlitigation. Every contract containsaninherent duty
of good faith and fair dedling. Cenac v. Murry, 609 So.2d 1257, 1272 (Miss.1992). “Good fathisthe
fathfulness of an agreed purpose between two parties, a purpose which is consistent with justified
expectations of the other party. The breach of good faithis bad faith characterized by some conduct which

violates standards of decency, fairness or reasonableness.” Id. InCothernv. Vickers, 759 So.2d 1241,

13



1248(1/17) (Miss.2000), the court determined that the covenant requiresthat “ neither party will do anything
which injures the right of the other to receive the benefits of the agreement.” The covenant not only
imposes a duty not to prevent or hinder the other party's performance, but may impose aduty "to take
some affirmative steps to cooperate in achievingthese gods.” Cenac, 609 So.2d at 1272. Ataminimum,
the covenant of good faith and fair dedling demandsthat RLI not be alowed to now claim that the Satute
of limitationsbars Southern’ srecovery after it violated itsduty under paragraph 6 of the Payment Bond and
expresdy Sated that RLI’s congderation would be pending the outcome of the present litigation.

136.  For thesereasons, | repectfully dissent from the mgority’ sdecison. 1 would reverse and remand
this case for further proceedings before the Circuit Court of Greene County, Mississippi.

BRIDGES, P.J., AND CHANDLER, J., JOIN THIS SEPARATE OPINION.
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