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PROCEDURAL HISTORY AND FACTS
1. OnApril 21, 2000, Evdyn Grahamwas driving dong Highway 11 North in Ficayune, Missssppi.
After stopping at ared light at the intersection of Highway 11 North and Bruce Street, Graham proceeded
through the intersection, stopped suddenly, and was subsequently rear-ended by another car driven by
James Waker. Graham had duct tape covering her right brake light, and Walker testified that Graham's

left brake light falled to illuminate. There was minor damage to both cars.



12 Uponthe advice of the paramedics, Grahamwent to Crosby Memorid Hospita but did not undergo
any tests. Grahamwasreleased but returned the next day complaining of a sore neck and back. Over the
next two years, Graham, complaining of neck and back pain, sought treatment ondifferent occasions with
anorthopaedist, aphysca thergpist and a chiropractor. Graham clamsthat she hasexperienced sgnificant
pan since the accident, resulting in her inability to perform her job and engage in physica activities.

13. Graham brought a negligence actionagaing Waker and atrid was held on Augugt 13, 2003, inthe
Circuit Court of Pearl River County. The jury returned averdict finding both partiesequdly negligent. The
jury aso declined to award Graham damages. Furthermore, prior to trid, at a hearing on November 27,
2002, the trid judge found that Grahamintentiondly violated discovery and assessed sanctions against her
inthe amount of $2,629. Graham now apped sto this Court asserting thefollowingissues: (1) thetrid court
erred infalingto grant her motionfor anadditur or for anew trid asthe jury’ sfalureto award damageswas
the result of bias, passionand prgudice; (2) thetriad court erred infalingto grant her maotion for ajudgment
notwithstanding the verdict; and (3) the trid court erred in finding that she committed willful discovery
violations and in assessing sanctions againgt her. Finding no merit to the issues, we affirm.

DISCUSSION

|. DID THETRIAL COURT ERRIN FAILING TOGRANT GRAHAM’'SMOTION FORAN
ADDITUR?

14. In her fird issue on gpped, Graham arguesthat the tria court erred infailing to grant her motion for
an additur or for anew tria asthe jury’ sfalure to award her damages was the result of bias, passon and
prgjudice. When this Court reviews whether the tria court erred in denying a motion for additur we are
limited to an abuse of discretion standard of review. Maddox v. Muirhead, 738 So. 2d 742 (15) (Miss.

1999). Thefocusat the appellate leve iswhether thetrid court abused its discretion in denying the motion



for additur, not upon the jury'sactioninawarding damages. McNair Transport, Inc. v. Crosby, 375 So.
2d 985, 986 (Miss. 1979). The burden of proving injury and other damages fals to the party seeking the
additur. 1d. We must view the evidence in the light most favorable to the party againgt whom the additur
Issought and must give imthe benefit of al favorable inferences that may be reasonably drawn therefrom.
Id. “Awardsset by jury are not merdy advisory and generdly will not be ‘ set aside unless so unreasonable
asto strike mankind at first blush as being beyond al measure, unreasonable in amount and outrageous.””
Maddox, 738 So. 2d at 743 (15) (citing Rodgers v. Pascagoula Pub. Sch. Dist., 611 So. 2d 942, 945
(Miss. 1992)). “Additursrepresent ajudicia incursgon into the traditiona habitat of the jury, and therefore
should never be employed without great caution.” 1d.

5. Graham argues that she presented overwhelming evidence of her injury and damages. Graham
testified that Sncethe accident she has had neck and back pain. Grahama so stated that her conditionhad
improved, but only as aresult of years of thergpy. There was dso testimony dicited fromGrahamand her
co-worker, Dawn Bechtd, that Graham was unable to perform certain tasksat work. However, many of
Graham' s statements during her testimony directly contradict prior tesimony through depositions. Graham
clamed that the accident caused her to have high blood pressure, but according to her medica records,
Graham had high blood pressure prior to the accident and was prescribed medication. Graham aso stated
that she did not know why therewas duct tape over her right brake light, but, according to her deposition,
she was pulled over by apolice officer and told to fix her brake light. Graham then stated that she went to
Wad-mart to buy duct tape to put over the light.

T6. Dr. Thomas Purser, an orthopaedist, examined Grahamfallowing the accident. Dr. Purser ordered
anMRI of Graham’s neck and lower back, which showed aprotruding disc consstent withher complaints

of pan. Graham was diagnosed as having nerve root compression in the neck and lumbar spine. On cross-



examination, Dr. Purser admitted that he falled to take a full history of Grahamby not asking if she ever had
the type of pain with which sheinitidly presented. Evidently, Graham faled to notify Dr. Purser of a prior
car accident where she hurt her neck. Dr. Purser also stated that Grahamaso suffered from degenerative
disc disease, with osteophyte formations on her lumbar spine. According to Dr. Purser, these osteophyte
formations seen on films taken the day after the accident could not have been caused by the accident, but
had been there for some time.

17. Dr. Ludwick Lohnes, a chiropractor who began treasting Graham in May 2002, testified that
Graham’s back problems are chronic and will never completely subside. Dr. Lohnes aso noted that
Graham suffered from degenerative joint disease, dong with bone spurs and osteophyte formations. On
cross-examination, Dr. Lohnes stated that any osteophyte formations or bone spurs seenonfilmstakenthe
day after the accident could not have been caused by the accident.

18. The jury had the opportunity to see the witnesses and weigh their testimony. Thetria judge denied
Graham’'s motion for anadditur, clearly falingto find that the jury’ sdecisonto deny damages was contrary
to the overwhe ming weight of the evidence or influenced by bias, prgjudice, or passon. We find the same.
Thisissue is without merit.

[1. DID THE TRIAL COURT ERR IN FAILING TO GRANT GRAHAM’S MOTION FOR
A JUDGMENT NOTWITHSTANDING THE VERDICT?

19. A moationfor aJNOV teststhe legd sufficiency of the evidence. Spradlin v. Smith, 494 So. 2d
354, 356 (Miss. 1986). Where amoation for INOV has been made, thetrid court must consider dl of the
evidence--not just evidence which supportsthe non-movant's case--in the light most favorable to the party
opposed to the mation. Inaddition, the non-movant must be given the benefit of dl favorableinferencestha

may reasonably be drawn fromthe evidence. Gen. Tireand Rubber Co. v. Darnell, 221 So. 2d 104, 105



(Miss. 1969). If the factsand inferences considered inthis manner point so overwhemingly in favor of the
movant that reasonable men could not have arrived at a contrary verdict, granting the motion is required.
On the other hand, if there is substantia evidence opposed to the motion, that is, evidence of such qudity
and weight that reasonable and fairminded men in the exercise of impartid judgment might reach different
conclusons, the motion should be denied and the jury's verdict alowed to stand. City of Jackson v.
Locklar, 431 So. 2d 475, 478 (Miss. 1983).

1110.  From the facts as stated above, it isclear that therewas substantia evidencefor the jury to find thet
Grahamwas not entitled to damages resulting fromthe car accident. Conddering dl the evidenceinthelight
most favorable to Walker, we cannot find that Graham’s motion should have been granted. Thisissue is
without merit.

[1l. DID THE TRIAL COURT ERR IN FINDING THAT GRAHAM HAD COMMITTED
DISCOVERY VIOLATIONS AND ASSESSING SANCTIONS AGAINST HER?

11.  Inher find issue on gpped, Graham argues that the trid court erred in finding that she committed
willful discovery vidlations and in assessing sanctions againgt her. Tria courts have broad discretion in
asessing sanctions for discovery violations and will not be overturned unless they have abused their
discretion. White v. White, 509 So. 2d 205, 207 (Miss. 1987).

f12.  Upon review of the record, we find that the tria court did not abuse its discretion in assessing
discovery violaions inthe amount of $2,629 against Graham. In her interrogatories and deposition Graham
consgtently denied any prior injury to her neck and back, pecificaly stating numerous times that she had
never been in any other car accidents. In fact, Graham admitted during trid that she had previoudy been

inanother car accident where she sought medical treatment. Graham stated that the accident resultedin high



blood pressure, which she clamed she had never experienced. During trid, Graham admitted that she had
been prescribed medication prior to the accident to treat her high blood pressure.

113.  Furthermore, Grahamclamed that she experienced limited movement in her neck after the accident
and could not carry anything over five pounds. However, videotape survelllance of Graham filmed over a
few months shows her picking up and carrying smal children, bending over to pick things off the ground and
waking with full range of motion. It is evident from the record that Graham not only lied in her
interrogatories and deposition, but also atempted to inflate the severity and nature of her injury in order to
garner sympathy fromthe jury, atactic whichfaled. Asthetrid court was able to review the record, view
the videotape survellance of Graham and hear Graham' s testimony during the hearing on the motion for
discovery violations, we can find no abuse of discretion in the trid court’s decison to assess sanctions
agang Graham. Thisissueiswithout merit.

114. THE JUDGMENT OF THE PEARL RIVER COUNTY CIRCUIT COURT IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J.,BRIDGES, P.J.,IRVING, MYERS, CHANDLER, BARNES AND ISHEE,
JJ., CONCUR. GRIFFIS, J., NOT PARTICIPATING.



