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ISHEE, J., FOR THE COURT:

1. Jeffrey Johnson apped s his convictionfor possession of acontrolled substance. Finding no error,

we afirm.

STATEMENT OF FACTS



12. InJanuary 2004, Jeffrey Johnsonwas indicted for possession of cocaine in an amount greater than
tengrams, but lessthanthirty grams. Miss. Code Ann. 8 41-29-139 (Rev. 2001). Thematter went totria
inApril 2004 and Johnson chose not to testify. During the State' s closing argument, Johnson objected to
a comment which the prosecutor made in relation to Johnson’s knowledge of the events related to the
charge. Thetrid court sustained the objection, but denied Johnson’ s subsequent motion for amistrid. The
jury subsequently found Johnson guilty of the charge.
113. Johnson then filed a motion for a new trid or, in the dternaive, ajudgment notwithstanding the
verdict. Thetrid court denied the motion. Aggrieved, Johnson now gppedlsto this Court arguing that the
trid court erred in failing to grant Johnson’s motion for amidtrid.
DISCUSSION

14. Johnson maintains thet the trid court erred in falling to grant his motion for amigtria because of a
comment made by the State during its dosing argument to the jury which Johnson claims created an
impermissble inferencethat Johnson' s falure to testify was an indication of guilt. Johnson argues that the
State' s comment to the jury was improper and harmful, and it was aviolation of his Fifth and Fourteenth
Amendment rights under the United States Constitution which required the trid court to grant his maotion
for amigrid
5. Turning our attentionto the proceedings inthe trid court, the record reveals that during the State’s
closng argument, the prosecutor statedthe fallowing to the jury inrelationto Johnson’ sversionof the facts:

Y ouknow that didn’t happen. | know it didn’t happen. The policeofficersknow it didn’t.

You know who else knows it didn’'t happen? You know who e se knows the police

officersdidn’t makethis story up? That defendant right there knowsthat it happened just
the way [the Stat€' s witnesses] said it did.



T6. Johnson’ sattorney immediatdy obj ected to the comment and asked to gpproach the bench. The
trid court sustained the objection and told Johnson’ s attorney that he may approach the bench after the
State finished its dodng statement to the jury. Once the jury had retired to deliberate, Johnson made a
motion for a migrid arguing that the State had impermissbly commented on Johnson's decision not to
tedtify. Thetrid court denied the motion explaining that when the comment was made, the court felt that
it was an improper comment by the State regarding knowledge that Johnson had that was unshared with
the jury. The court went on to explain that the indirect comment on Johnson’s failure to testify judtified
sugtaining the objection, however, the motion for amidirid was denied as there was no further argument
by the State in that same vein.

17. Before proceeding withour andys's, we are mindful of the standard of review. “*Whether to grant
amoation for migrid iswithin the sound discretionof the tria court. The standard of review for denid of a
motion for migtrid is abuse of discretion.”” Caston v. State, 823 So. 2d 473, 492 (154) (Miss. 2002)
(quoting Pulphus v. State, 782 So. 2d 1220, 1222 (110) (Miss. 2001)).

T8. Withthe standard of review inmind, we returntothe parties’ respective arguments. Johnson points
out that the Mississippi Supreme Court has held that “the test to determine if an improper argument by a
prosecutor requires reversal is whether the natura and probable effect of the prosecuting attorney’s
improper argument created unjust prejudice againg the accused resulting in a decision influenced by
prgudice” Dunawayv. State, 551 So. 2d 162, 163 (Miss. 1989) (ating Craft v. State, 226 Miss. 426,
84 So. 2d 531 (1956)).

T9. Johnsondso rdieson Johnsonv. State, 596 So. 2d 865 (Miss. 1992) insupport of his argument.
The defendant in Johnson was charged withrecalving stolenproperty. 1d. at 865. The defendant testified

at tria that someone left the property inhis driveway, and he had no idea that the property was stolen. 1d.



a 866. During closing arguments, the State told the jury that they should use their common sense in
reaching a verdict, and in deciding whether they should believe the defendant’s verson, they should
consder that whenthe defendant was arrested, he never told the policethat story. 1d. at 867. Inreversang
thetrid court’s denid of the defendant’s motion for amidtrid, the Missssippi Supreme Court concluded
that the prosecutor’ scommentswereimproper because they had no evidentiary supportintherecord; there
wasno evidenceinthe record asto whether the defendant was advised of hisright againgt self-incrimination
whenhe was arrested, or whether the defendant made any post-arrest satement to the police. Id. at 868-
69.

910. Comparing the facts of this appeal to those involved in Johnson, we conclude that this case is
materidly disinguishable. Johnson involved a defendant who tedtified at trid, as wel as prosecutorial
commentsregarding Miranda rights and post-arrest statements which were not supported by the record.
Furthermore, the State’'s subsequent remarks about the defendant’s verson of how he came into
possession of the stolen property mistakenly indicated as proven fact that he had never explained that to
the authorities before trid and dso lacked evidentiary support. None of these materid facts in Johnson
are present in this appedl.

11. Foritspart, the State arguesthat the prosecutor’ sremark was not acomment on Johnson'’ sfailure
to tedify, but was, rather, a comment on the evidence presented. The Missssppi Supreme Court has
addressed the competing interests implicated by this appedl. “Bdanced againgt [a defendant’s Fifth
Amendment right], however, isthe rule that attorneys are to be givenwidelatitude in making their dosng
arguments. Thus, dthough a direct reference to the defendant's failure to testify is grictly prohibited, dl
other statements must necessarily be looked at on acase by case basis” Strahan v. Sate, 729 So. 2d

800, 807 (1127) (Miss. 1998). Furthermore, the Mississippi Supreme Court has held that the decision as



to whether a prosecutor’ s comment wasimproper must be based onthe context inwhichthe comment was
made. Fearsv. State, 779 So. 2d 1125, 1129-30 (120) (Miss. 2000).

12. Therecord reflectsthat the trid judge stated that his rationde for sustaining Johnson’ s objection
to the comment was based on the court’s belief that if the State’ s argument had continued, it might have
been construed as anindirect comment on Johnson’ sfalureto share his persond knowledge with the jury.
The record is clear that the trid court believed that the comment had not yet reached that point. We are
reminded that the trid judge isin the best pogition to determine if an aleged objectionable remark has a
pregudicid effect and whether a mistrid should be granted asaresult. Roundtree v. Sate, 568 So. 2d
1173, 1177-8 (Miss. 1990).

113.  After a thorough andlyss of the context in which the prosecutor’ s remark was made, this Court
concludes that the prosecutor was commenting on the weight and sufficiency of the evidence offered by
the State, rather than on Johnson’s decison not to testify. See Strahan, 729 So. 2d at 807 (126-30).
Furthermore, the record showsthat the trid court properly ingtructed the jury that the comments made by
the attorneys during the course of the tria were not evidence that they may consder in determining
Johnson's guilt. See Foster v. State, 639 So. 2d 1263, 1288 (Miss. 1994).

114. Based on the prosecutor’ s statement itsdlf, the context in which it was made, and the indructions
to the jury, we are unable to conclude that the remark created unjust prgjudice againgt Johnson resulting
in ajury decison influenced by prgudice. Therefore, we specificaly find that thetria court did not abuse
its discretion in denying Johnson's motion for a midtrid.

115. THE JUDGMENT OF THE OKTIBBEHA COUNTY CIRCUIT COURT OF
CONVICTION OF POSSESSION OF A CONTROLLED SUBSTANCE AND SENTENCE OF

FIFTEEN YEARS IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONS, FIVE YEARS OF POST-RELEASE SUPERVISION, AND PAYMENT OF



A $2,000 FINE IS AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE
APPELLANT.

KING, CJ., BRIDGES AND LEE, P.JJ.,, MYERS, CHANDLER, GRIFFIS AND
BARNES, JJ., CONCUR. IRVING, J., CONCURSIN RESULT ONLY.



