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PROCEDURAL HISTORY AND FACTS
1. On November 30, 1999, Vader Perry, a seventy-four year old woman, was admitted to the
Grenada Hedlth and Rehabilitation Center (nursng home) by her physicianfor rehabilitation services after
ahospitdization. Perry arrived a the nurang home inpoor hedthand, on February 27, 2000, she passed
away.
12. On November 30, 2001, Perry’s estate, by and through her daughter, Betty Rayburn,
adminidratrix of Perry’s estate, for the use and benefit of the estate of Perry, and for the use and benefit
of the wrongful death beneficiaries of Perry, filed acomplaint in the Grenada County Circuit Court against
Mariner Hedlth Care, Inc. (formerly known as Mariner Post-Acute Network, Inc.); National Heritage
Redlty, Inc.; Grancare, Inc.; Evergreen Hedlthcare, Inc.; J.D. Lee; and Delores Goode. Rayburn’s
complaint dleged negligence, medicad mapractice, gross negligence, fraud and breach of fiduciary duty.
Rayburn aso pleaded claims for wrongful death and surviva and requested compensatory and punitive
damages.
113. Prior totrid, Goodefiled amotion to dismiss. Thetrid court granted Goode' s motion to dismiss
on June 27, 2003, but gave Rayburn thirty days to amend her complaint against Goode to assert with
specificity any dlegations of individua wrongdoing by Goode. According to the record, Rayburn never
filed an amended complaint.
14. InJanuary 2000, Mariner Post-Acute Network, Inc., filed for Chapter 11 bankruptcy protection.
In April 2002, an order was entered by the bankruptcy court confirming Mariner’s reorganization plan.

Incorporated in the order was a dipulation exempting certain actions from the bankruptcy court’'s



discharge. One action exempted from the discharge was styled, “The Estate of Vader 1. Perry by ad
through Betty Rayburn, Adminigratrix.”
5. Prior to trid, Mariner filed a motion in limine to bar Rayburn from pursuing the wrongful degth
dam, aguing that because the wrongful death beneficiaries were not mentioned in the bankruptcy
dipulation, their clams were discharged. Thetrid court agreed and precluded Rayburn’swrongful degth
clam on behdf of the wrongful death beneficiaries.
T6. On December 18, 2003, after atrid onthe merits, the juryreturned averdict for Mariner. Thetrid
court subsequently ordered Rayburn’s claim be dismissed with prgudice. Rayburn then filed amotion for
anew trid or, in the dternative, for judgment notwithstanding the verdict. Thetrid court denied themotion
and Rayburn appeded to this Court. On apped, Rayburn argues the fallowing: (1) the trid court erred
ingranting Goode' s Rule 12(b)(6) motion to dismiss, (2) thetria court erroneoudy instructed the jury on
the standard for negligence; (3) thetrid court erred indismissng Rayburn’ swrongful deeth dlam; (4) the
tria court improperly shifted the burden of proof ongpaliationto Rayburnand erred by nat ingtructing the
jury on Mariner’s falure to produce portions of Perry’s nurang home care plan; and (5) the trid court
abused its discretion in admitting evidence regarding Perry’s past drug and alcohol abuse and evidence
suggesting that Rayburn stole Socid Security funds.

DISCUSSION

|. DID THETRIAL COURT ERR IN GRANTING GOODE SRULE 12(B)(6) MOTION TO
DISMISS?

17. Inher firg issue on appeal, Rayburnarguesthat the trial court erred in dismissng her dams againgt
Goode. This Court employs a de novo standard of review in determining whether alower court erred in

granting or denyingamotionto dismiss. Cook v. Brown, 909 So. 2d 1075, 1078 (18) (Miss. 2005). We



note, however, that Rayburn had the opportunity to amend her complaint against Goode in order to,
according to the trid court, “assert with specificity any dlegaions of individud wrongdoing by the
adminigtrator Defendant that would result inpersond ligbility.” Rayburn failed to filean amended complaint
even though she had ample opportunity to do so. Wefall to find any merit withthisissue as Rayburn had
the opportunity, prior to trid, to dispose of this matter, either through amending her complaint or evenfiling
an interlocutory gpped. Upon review of the record, we can find no error in thetrid court’s ruling.

118. Mariner argues correctly that Rayburnaso falled to incdlude Goode' s name on her noticeof apped.
According to Mississippi Rule of Appellate Procedure 3(c), “[t]he notice of appeal shdl specify the party
or parties taking the apped and the party or parties againg whom the gpped is taken, and shdl designate
asawhole or in part the judgment or order appealed from.” Pursuant to Rule 3(c), our review islimited
to those parties named in an gppdllant’ s notice of apped.

1. DID THE TRIAL COURT ERRONEOUSLY INSTRUCT THE JURY ON THE
STANDARD FOR NEGLIGENCE?

T9. In her second issue on gppedl, Rayburn argues that the trid court erroneoudy ingtructed the jury
on the standard for negligence. Our standard of review for jury ingructionsis as follows:
[T]he ingtructions are to be read together as a whole, with no one ingtruction to be read
aone or takenout of context. A defendant is entitled to have jury ingtructions given which
present his theory of the case. However, the trial judge may also properly refuse the
indructions if he findsthemto incorrectly statethe law or to repeat atheory fairly covered
in another ingruction or to be without proper foundation in the evidence of the case.
Howell v. Sate, 860 So. 2d 704, 761 (1203) (Miss. 2003). Where a party fails to make a
contemporaneous objection to a proposed jury ingructionso that the trid court has an opportunity to cure

the defect, we are procedurdly barred from considering arguments that the tria court erred in submitting



the indruction. Haggerty v. Foster, 838 So. 2d 948, 954 (18) (Miss. 2002). Thus, falure to object
congtitutes awaiver of that assertion on apped. 1d.

910.  In her argument on this issue, Rayburn asserts numerous objections to jury ingruction 2, which
dates as follows:

Negligence onthe part of the nurang home would be the fallure, if any, of its saff
to possess and exercisethat degree of care, diligence, and skill asis ordinarily possessed
and exercised by minimaly competent and reasonably diligent, skillful, careful and prudent
gaff of nurang homesthroughout the United States, who have available to them the same
generd facilities, services, equipment and options aswere available a Grenada Hedth &
Rehatilitation Center in Grenada, Missssppi during the period in question.

A nursng home charged with negligence in the care and treatment of its resdent
may not be judged by hindgght. Defendant may be held liable for care and treatment
rendered to the Flantiff only if the judgment that itsempl oyees exercised under the exising
circumstances fdl below the minmaly accepted level of care for the staff in a nursing
home.

Unless you bdieve from a preponderance or greater weight of the evidence that
the Plantiff has proventhat Defendant’ s staff failledto exercisesuch standard of reasonable
and ordinary care, ill and diligence as minimdly competent nursng home staff would
ordinarily exercise in such cases and that such failure, if any, proximately caused aninjury
to Vader Perry, then your verdict must be for the Defendant.

However, the only contemporaneous obj ection onthe record made by Rayburn concerns Rayburn’ sdam
that the professiona malpractice standard was improper becausethe trid court had dismissed the medical
malpractice clam prior to trid. We are not persuaded by her argument as sandard of care indructions
have been approved in comparable cases. See McMillan v. King, 557 So. 2d 519, 522 (Miss. 1990).
Furthermore, during trid, Rayburn questioned a number of witnesses on the nursing home' s sandard of
care. Taken asawhole, wefind that the ingtructions fairly announce the law of the case; thus, we find no
merit to thisissue,

[11. DID THE TRIAL COURT ERR IN DISMISSING RAYBURN’'SWRONGFUL DEATH
CLAIM?



11.  Inher third issue on apped, Rayburn argues that the trid court erred in dismissng her wrongful
death daim. Specificdly, Rayburn’s sole and brief contention is that she, as the persond representative,
is entitled to pursue the wrongful death clam and that she was expressy named in the bankruptcy
dipulation. This contention istrue as the wrongful death statute specificaly tates that the action may be
brought in the name of the persona representative “for the benefit of al persons entitled under the law to
recover.” See Miss. Code Ann. § 11-7-13 (Rev. 2004). However, the crux of the issue concerns the
dipulation which Rayburn's atorneys entered into on behaf of a number of their tort clamants. The
dipulationonly excepts“The Estate of Vader 1. Perry by and through Betty Rayburn, Adminidratrix” from
the effect of the bankruptcy proceeding. Nowherein thisstipulation isan exception “for the use and benefit
of the wrongful deeth beneficiaries of Vader |. Perry.” We note that anumber of the other sipulationsin
the bankruptcy order include dams specificdly sating that they were brought for the use and bendfit of the
wrongful death beneficiaries, or other language to that effect.

912.  During the hearing on the motion in limine concerning this ipulaion thetrid court found thet the
wrongful desth beneficiaries were not named in the ipulation. The trid court stated, “In my view, if the
wrongful deeth beneficiaries had been intended to be induded in this stipulation, they would have been.
And for whatever reason, they were not. And again, | take note of the fact that there were plenty of other
cases in [the dipulaion] where the wrongful deeth beneficiaries were included. And thisis one of those
casess wherethey werenot. . . .” Infact, at one point the trid court pargphrased Maringr’ s argument that
there was no exception made in the bankruptcy court for the wrongful desth beneficiaries, to which
Rayburn'’ sattorney responded, “Wll, that’ sunderstood, Judge. And | agreethat that wasthecase.” We

can find no error; thus, this issue is without merit.



IV. DID THE TRIAL COURT ERR IN SHIFTING THE BURDEN OF PROOF ON
SPOLIATION TO RAYBURN?

113.  Inherfourthissue onapped, Rayburnarguesthat the trid court erred in shifting the burdenof proof
on spaliation to her and in not ingtructing the jury on Mariner’s failure to produce portions of Perry’s
nursing home care plan. Rayburn contendsthat the specific portion of the care plan not produced at tria
addressed the treetment of pressure sores. Wefirst note that Rayburn did not offer agpoliation ingruction
for thetrid court to review, rather she asked thetrid court, only after dl the jury ingtructions were ruled
upon, to issue an indruction.  Furthermore, it is unclear from Rayburn’'s brief what specific pages are
missng from the documents. Rayburn implies that because the care plan concerning the treatment of
pressures sores was missing, then we can infer that Mariner failed to treat her pressure sores properly, if
at al. However, according to the record, that is clearly not the case.

114.  InSahl v. Wal-Mart Stores, Inc., the court held that "in the absence of bad faith--i.e., evidence
of culpability on the part of the spoliator--thenthere canbe no adverse influence or presumption . . . even
when there is prejudice to the innocent party.” Stahl v. Wal-Mart Stores, Inc., 47 F.Supp. 2d 783, 787
n. 3 (S.D. Miss. 1998). The supreme court has further held that "it is a generd rule that the intentiona
gpoliation or destruction of evidence rdevant to a case raises a presumption, or, more properly, an
inference, that this evidence would have been unfavorable to the case of the spoliator.” Tolbert v. Sate,
511 So. 2d 1368, 1372-73 (Miss. 1987) (quoting Washington v. State, 478 So. 2d 1028, 1032-33
(Miss. 1985)). "Such a presumption or inference arises, however, only whenthe spoliationor destruction
was intentiond and indicates fraud and a desire to suppress the truth, and it does not rise where the

destruction was a matter of routine with no fraudulent intent.” 1d.



115.  After ligening to both Sdesargue the spoliation issue, the trid court stated the following: “1’'m of
the opinion there's not been any showing that there was any misconduct or intent or fraudulent designs on
the part of the nurang home or Grenada Hedlthand Rehab to dispose of these records or intentionally lose
them or do anything of that nature. And I’m going to deny any motion - - any ingruction or a motion to
ingruct the jury onthe spoliation.” AsRayburn’ sissue concerning spoliation wasfirg presented to thetrid
court as adiscovery motion which the court delayed ruling upon, the proper stlandard of review is abuse
of discretion. Cole ex rel. Cole v. Buckner, 819 So. 2d 527, 530 (1/6) (Miss. 2002). We can find no
abuse of discretion in the trid court’s determination; thus, this issue is without merit.
V. DID THE TRIAL COURT ABUSE ITS DISCRETION IN ADMITTING EVIDENCE
REGARDING PERRY'S PAST DRUG AND ALCOHOL ABUSE AND EVIDENCE
SUGGESTING THAT RAYBURN STOLE SOCIAL SECURITY FUNDS?
116. In her find issue on apped, Rayburn argues that the trid court abused its discretion in admitting
evidenceregarding Perry’ s past drug and acohol abuse and evidence suggedting that Rayburnstole Socia
Security funds. This Court employsan abuse of discretion sandard in reviewing alower court’ sadmission
or excluson of evidence. Tatumv. Barrentine, 797 So. 2d 223, 230 (112) (Miss. 2001).
17.  Indetermining whether to alow evidence of Perry’s past drug and acohol abuse, the trid court
found that her past medica history was relevant to her treatment at the nursing home. Furthermore,
Rayburn testified as to Perry’s past medica history on direct examination and her past drug and a cohol
abuse on cross-examination without any further objection. We cannot find that the trid court abused its
discretion in dlowing testimony of Perry’s past medicd history; thus thisissue is without merit.
118.  Inregardstowhetherthe tria court alowed evidence suggesting that Rayburnstole Socia Security

funds, the record fails to support this contention; thus, this issue is without merit.



119. THEJUDGMENT OF THE GRENADA COUNTY CIRCUIT COURT ISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, CJ.,, MYERS, P.J,,IRVING, CHANDLER, GRIFFIS, BARNES AND ISHEE,
JJ., CONCUR.



