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IRVING, J., FOR THE COURT:

1. A Hinds County jury convicted Baron McGee of murder and aggravated assault. He was given

concurrent sentences of life and twenty years, respectively, in the custody of the Mississppi Department

of Corrections. Feding aggrieved, McGee gppeds. He dleges the following as errors. (1) the jury’s

verdict was contrary to the overwheming weight of the evidence; (2) the trid court erred by not granting



hismotionfor adirected verdict a the close of the State’ s case and at the conclusonof the trid and by not
granting his mation for anew trid or mation for ajudgment notwithstanding the verdict; (3) the trid court
erred indenying his successive motions for discovery to be provided with awitness s crimind history; (4)
thetrid court erred in overruling objections and denying numerous motions for amidrid madeinresponse
to awitness' s non-respongive, inadmissible, and prgudicid answers; (5) thetrid court erred in dlowing
certain rebutta testimony; (6) the tria court erred indenying motions for amistria semming from numerous
prgudicid and improper questions asked by the prosecution during its cross-examination of a certain
witness, (7) the trid court erred in denying amotion for amigtria after the prosecution made a “send a
message to the community” argument to the jury, commented on persond opinions of guilt, and made the
comment that just one juror could cause a hungjury; (8) the verdict of the jury should be set aside because
McGeewasdenied afair trid due to prosecutoria misconduct; (9) the tria court erred indenying the jury
ingtructions submitted by M cGee; and (10) the verdict of the jury should be set aside because McGeewas
denied afar trid due to ineffective assstance of counsd.
92. Finding no reversble error, we affirm.

FACTS
3.  Lateonthe night of September 20, 2001, Cartrell Sessionswasshotand killed. Hisfriend, Ahmed
Paige, was shot in the neck, but survived. Based on Paige' s statement to the police, Baron McGee was
arrested and charged with murder and aggravated assaullt.
14. At trid, Page tedtified that he and Sessions were at his gpartment on the night of September 20,
2001, whenM cGee came by to retrieve some videotapes and other items that belonged to him. According

to Paige, he, Sessons, and McGee conversed for a while and then decided to wak to a nearby



convenience store. Also, according to Paige, McGee and Sessions got into an argument while en route
to the store. Paige further testified that after the two stopped arguing, McGee waked ahead of him and
Sessons to a point around the corner of abuilding, and then turned and started shooting at them, killing
Sessons and wounding Paige in the neck. Paige admitted that he did not actualy see McGee shoot
Sessions,; he only saw a“dark colored arm” extend out fromthe area (around the corner of the building),
where the gunshots that fatally wounded Sessions were fired, but he redized that it had to have been
McGee who shot Sessons after he saw McGee ganding in the area from where the two previous shots
werefired, and after he saw McGee' s face right before M cGee shot him in the neck.

5. Candace Burton, a resdent of the gpartment complex where Paige lived, tedtified that she was
outsde of her sger’s gpartment when she heard some men arguing. Shesaid that sheturned her attention
towards the argument and witnessed one of the men* pull agunfromhis side and shoot the other two men.”
The following day, Burtongave astatement to the police detalling what she had witnessed the night before.
However, her initid statement to the police was totaly inconsistent with her testimony at trid.*
Nevertheless, Burton remaned steadfast in her postion that she saw the shooter, and she postively
identified M cGee as the shooter from a photographic lineup of sx individuas. 1n addition, Burton made
an in-court identification of McGee as the person she saw shoot the two men.

T6. McGee tedtified in his own defense. He denied being involved in the crime, denied shooting

Sessons or Paige, and denied being present at Paige' s gpartment onthe night that Sessions and Paige were

1Sessions was shot twice in the chest and Paige oncein the throat area. In her initid statement to
police, Burton stated that Sessions was shot four times in the back, and Paige was shot in the chest. At
trid, she said that she had never seen McGee before, but in her statement to the police, she said that she
had often seen the shooter because “he is aways over there.”
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shot. McGee's dibi was that he spent the entire night of the date of the incident at T.J. Jackson’s house.2
McGee dso denied owning agun. He admitted that he knew Paige but denied knowing Sessions.
q7. Jacksontedtified that he did not know McGee' s whereabouts the entire evening of September 20,
2001. He acknowledged that McGee came home after work and they, dong with other friends, drank
beer that night. Jackson further tetified that he became so drunk that he passed out around eight or nine
that night. When he awoke around one o'clock the next morning, McGee was outsde listening to music.
Jackson admitted that al he knew was that M cGee was present at his house when he passed out and that
when he awoke McGee was there, but he had no idea whether McGee had remained at the house while
he was adeep.
18.  AltawanBibbswascaled by the State to rebut McGee' sdibi defense. Bibbstestified that he had
been with M cGee and Sessions on numerous occasions and that M cGee did indeed know who Sessions
was. Bibbs dso testified that McGee came by his house around 11:00 p.m. on the night of the shooting.
Bibbsfurther testified that he specificaly remembered thisfact because shortly after McGee left hishouse,
he recaived a phone cdl informing him of the deeth of Sessions and the shooting of Paige.
T9. Additiond factswill be rdlated during our discusson of the issues.

ANALY SIS AND DISCUSSION OF THE ISSUES

(1) Weight and Sufficiency of the Evidence

2Jackson is a mechanic who was renting aroom in his house to McGee.
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110. Inhisfirg two assgnmentsof error, M cGee combines his arguments regarding the legd sufficiency
of the evidence with his arguments regarding the weght of the evidence. We address them separately
below.

(a) Weight of the Evidence
11. McGee asks us to reverse his convictions because the jury’s verdict was contrary to the
overwhdming weight of the evidence and the triad court erred indenying hismotionfor anew trid. “When
reviewing a denid of a motion for a new trid based on an objection to the weight of the evidence,
[appdllate courts] will only disturb a verdict when it is so contrary to the overwhelming weight of the
evidence that to alow it to stand would sanctionan unconscionable injustice.” Bushv. State, 895 So. 2d
836, 844 (1118) (Miss. 2005) (quotingHerring v. State, 691 So. 2d 948, 957 (Miss. 1997)). “However,
the evidence should be weighed in the light most favorable to the verdict.” Id. Itiswithin the discretion
of the court whether to grant anew trid, and this discretion should be exercised *“only in exceptiond cases
inwhichthe evidence preponderates heavily againg the verdict.” 1d. (quoting Amiker v. Drugs for Less,
Inc., 796 So. 2d 942, 947 (1118) (Miss. 2000)).
12. McGee sbadc contention is that the State’ s case rdied wholly on the testimony of two witnesses
whose stories are questionable at best. McGee also argues that Paige would have been a prime suspect
in the absence of his own self-serving testimony, and that Burton lacked credibility, because her tria
tesimony differed from the initid satement whichshe gave to the police. McGee dso points out that the
physica facts of the crime scene did not support Page' s and Burton’ s testimony.
13.  We cannot view the evidence in the light mogt favorable to the verdict and say that an

unconscionable injustice resulted from the jury’s verdict, even though we acknowledge that there were



unexplained blood trails a the crime scene and a perplexing Stuationabout the location of amugthat was
believed to bein Sessons' s possess onwhenthe shootingoccurred, but yet was found some distancefrom
Sessions sbody. Furthermore, we are cognizant of the incons senciesin Burton' s statement to the police
and her trid testimony. If this conflicting evidence wasthe only substantive proof that the State presented
to the jury, perhaps McGee' s argument for anew trid would be more compelling.

14.  However, as previoudy discussed, Burtonidentified M cGee as the person she saw shoot the two
men that night. She positively picked McGee out of a photographic lineup of six individuds. She dso
made an in-court identification of McGee as the shooter. The discrepancies in Burton's account of what
happened that night are of little consequence because she correctly stated that two men got shot that night;
she correctly stated that one of the men was killed and the other was wounded; and she correctly stated
that the wounded man ran into an gpartment and immediately came out and left hurriedly inacar. Page
provided corroborationfor Burton’ stestimony. Paige identified McGee asthe personwho shot iminthe
neck. Paigetestified that McGee shot himin the neck shortly after McGee shot and killed Sessions. There
was a0 physica evidence which corroborated both Paige' s and Burton’ stestimony. Therewasablood
tral leading from Sessions's body to Paige’'s apartment, blood throughout Paige's apartment, more
specificdly his bathroom sink, and blood in Paige scar. All of this helped substantiate Paige's clam that
after he got shot, he ran to his gpartment to check on his wound before getting into his car and driving
himsdf to the hospitd. 1t dso subgtantiates Burton's claim of what one of the men did after getting shot.
15. We cannot say that the evidence preponderates heavily againg the jury’ s decison to find McGee
guilty. Therefore, thetrid court did not abuseitsdiscretionindenyinganew trid. This dlegation of error

is without merit.



(b) Sufficiency of the Evidence
116. McGee contends that the trid court erred in denying his motionfor adirected verdict at the close
of the State's case and at the conclusion of the trid, as wel as in denying his motion for a judgment
notwithstanding the verdict. A motion for adirected verdict or judgment notwithstanding the verdict both
chdlenge the legd sufficiency of the evidence. The Missssippi Supreme Court has stated:

that in conddering whether the evidence is sufficient to sustain a conviction in the face of

motionfor adirected verdict or for judgment notwithstandingtheverdict, the critical inquiry

is whether the evidence shows “beyond a reasonable doubt that the accused committed

the act charged, and that he did so under such circumstances that every dement of the

offense exigted; and where the evidence fails to meet thistest it isinsufficient to support a

conviction.” However, this inquiry does not require a court to ‘ask itself whether it

believesthat the evidence at thetrid established guilt beyond areasonable doubt.’ Instead,

the rlevant question is whether, after viewing the evidence in the light most favorable to

the prosecution, any rationa trier of fact could have found the essentid eements of the

crime beyond a reasonable doulbt.

Bush, 895 So. 2d at 843 (116) (quoting Jackson v. Virginia, 443 U.S. 307, 318 (1979)). Itisawdl-
settled principle of Missssppi law that “[w]hen the defendant proceeds with his case after the State rests
and the court overrulesthe defendant’ smotionfor adirected verdict, the defendant haswaived the appeal
of that directed verdict.” Shelton v. State, 853 So. 2d 1171, 1186 (149) (Miss. 2003) (citing Holland
v. State, 656 So. 2d 1192, 1197 (Miss. 1995)). Therefore, McGee effectively waived his motion for a
directed verdict whenthe tria court denied the motion and he proceeded withhis case. Consequently, we
limit our discussion to McGee smotion for a directed verdict a the conclusion of the tria and motion for
ajudgment notwithgtanding the verdict.

f17. Consdering the evidenceinthe light most favorable to the State, we find that there was morethan

auffident evidence for a reasonable jury to find that McGee committed the crimes of murder and



aggravated assault. The State not only produced acomplaining victim, but so an eyewitnessto the crime.
Page tedtified that M cGee shot hminthe neck after M cGee shot and killed Sessions. Burton testified that
she saw McGee shoot both Sessons and Paige. During the trid, both witnesses made postive
identifications of McGee as the shooter. Dr. Steven Hayne, a forensic pathologist who performed an
autopsy on Sessions, determined that Sessions s death was ahomicide caused by two equdly fatd bullet
wounds to the chest. According to Paige and Burton, McGee inflicted these wounds. Therefore, the
evidence presented was sufficient to support a conviction; McGee' s point of error is without merit.
(2) Discovery Violations

118. McGeearguesthatthe trid court erred innot granting hisrequest for Paige’ scrimind record. More
specificly, McGee contends that Paige's prior crimind convictions would have been excul patory
evidence. He points us to Uniform Circuit and County Court Rule 9.04 in support of his clam that he
should have beenprovided Paige scrimind record. Thetrid court found that the rule does not require such
discovery. We agree.

119. Therulerequiresthe prosecutionto disclose the crimind record of the defendant, not that of victims
or other witnesses. Further, wefall to discern how Paige's crimind record would have been exculpatory
evidence for McGee. It is true that the record may have aided the defense in impeaching Paige's
credibility, but that isabout the extent of its utility. Neverthdess, McGee dill may have been aole to obtain
Paige’ sarimind record if he could have shown how the record was materid to hisdefense. Rule9.04 (A)6
provides in part that “[u]pon a showing of materidity to the preparation of the defense, the court may
require such other discovery to the defense atorney as justice may require.”” McGee did not showinthe

tria court, and has not shown in this appeal, how Paige' s crimind record was materid to the preparation



of his defense. Therefore, we find no error in the ruling of the tria judge, refusing to order additiona
discovery in thisregards.

(3) Paige's Testimony
9120. McGee contends that the trid court erred during the testimony of Ahmed Paige. McGee
specificdly contendsthat the trid court (1) falled to require Paige to providetimdy responses to questions,
(2) dlowed Page toinsert non-responsive, damaging atementsinto the record, and (3) falled to admonish
the jury as needed. McGee contends that these errors served to deny himhis condtitutiond rightsto afar
trid and to confront witnessesagaingt im. He arguesthat thetria court should have granted amigtrid due
to Paige' s non-responsive, inadmissible, and prgudicid answers on cross-examingation.
921.  Our review of the record indicates that McGee was not denied his congtitutiond right to confront
witnessesagaing im. Hewas allowed to cross-examine Paige, aswell asall other witnesseswho testified
for the State. Asto hiscontention that Paige’ s actions on cross-examination denied him afair trid, wefind
that Paige actudly answered al questions asked of him on cross-examination, athough not inthe manner
that the defense would have liked. We know of no case law that requires a finding that a defendant is
denied afair trid when questions are asked of awitnessand the court failsto instruct the witnessto answer
the questions to the satisfaction of the asking attorney. However, McGee does cite Missssppi Rules of
Evidence 402, 611, and 702 as support for his contention. A thorough review of these rules revedsthar
ingpplicahilityto McGee' s contention. Furthermore, McGeefailsto ingtruct uson the gpplicaility of these
rulesto hisargument. Therefore, we find thisissue to be without merit.

(4) Uniform Circuit and County Court Rule 9.05



722. McGee arguesthat thetrid court erred in dlowing Bibbs s rebuttd testimony. He contends that
it was error because the defense provided “informa notice’ of andibi defense by informing the prosecution
of dibi witnesses, T.J. Jackson and Sam Marshdl. McGee adso argues that the prosecution failed to
comply withUniform Circuit and County Court Rule 9.05 whenit faled to informthe defense of the identity
of any potential rebuttal witnesses. McGeefurther arguesthat the prosecution kept Bibb' sidentity asecret
in order to surprise and ambush him &t trid, thereby causing severe prgudice to hisrights.
923. Uniform Circuit and County Court Rule 9.05 imposes reciprocd respongbilities upon the
prosecution and defense when dedling with dibi defense discovery. The rule provides in pertinent part:

Upon the written demand of the prosecuting attorney stating the time, date and place at

which the dleged offense was committed, the defendant shall serve . . . . upon the

prosecuting attorney awrittennotice of the intentionto offer adefense of dibi, whichnotice

ghdl state the specific place or places a which the defendant clams to have been at the

time of the alleged offense and the names and addresses of the witnesses upon which the

defendant intendsto rely to establish such an dibi.

Within ten days thereafter, but in no event less than ten days before the trid, unless the

court otherwise directs, the prosecuting atorney shal serve upon the defendant or the

defendant’ s attorney a written notice gating the names and addresses of the witnesses

upon whom the state intends to rely to establish the defendant’ s presence at the scene of

the dleged offenseand any other witnessesto berelied on to rebut testimony of any of the

defendant’ s dibi witnesses.

If, prior to or during trid, a party learns of anadditiona witnesswhose identity, if known,

should have beeninduded inthe information previoudy furnished, the party shal promptly

notify the other party or the party’ s attorney of the name and address of such additiona
witness.

URCCC 9.05. The record indicates that the prosecution complied with the firg part of the rule. The

defense admitted, onthe record, that it did not give the prosecution any written notice of andibi defense.
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Having failed to fulfill its obligations under the rule, the defense cannot now claim unfair surprise and
prgudiceto its case.
924. Moreover, the record indicates that Bibbs was discovered to be a rebuttal witness during the
course of the trid. The record aso indicates that as soon as Bibbs's identity and knowledge were
discovered by the prosecution, the defense was informed and given access to the witness. Thetrid court
offered the defense additiond opportunities to interview Bibbs. Furthermore, the court was willing to
postpone the trid for the remainder of that day in order to provide the defense more time to interview
Bibbs. After conferring with hisattorney, M cGee refused the offer from the court and decided to proceed
with the case. The court treated McGee's actions as a waiver of his objection to Bibbs being able to
testify. We agree.
125.  Inshort, the prosecution complied with the dictates of the rule when it learned that Bibbs was a
rebuttal witness. Therefore, we find that the court properly dlowed Bibbs to testify. We find no merit in
this alegation of error.

(5) Motions for Mistrial
726. McGee contends that the trid court erred in denying his motions for a midria during the
prosecutor’ s cross-examination of him. McGee argues that the cumulative effect of the prosecutor’s
improper and pregjudicid questions warrant reversaing his conviction. Heclaimsthat thepprosecutor’ sactions
resulted in ajury decisioninfluenced by pregjudice. McGee specificaly complains of the prosecutor asking
himif he ever owned agun after the court specificdly told the prosecutor that she could not ask him that
question. Heaso complains about the prosecutor’ s improper ingnuation of a“relationship” between him

and Jackson.
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7127.  “Whether to grant a motion for a midrid is within the sound discretion of the trid court. The
dandard of review for denid of amotion for midria isabuse of discretion.” Shelton, 853 So. 2d at 1183
(142) (citing Pulphus v. State, 782 So. 2d 1220, 1223 (1110) (Miss. 2001)). “Thefailure of the court to
grant amotion for a mistrid will not be overturned on apped unlessthetrid court abused its discretion.”
Id. (dting Bassv. State, 597 So. 2d 182, 191 (Miss. 1992)).

128.  Wefind that the trid court did not abuseitsdiscretion by denying the various mations for amidrid.
Therewas no showing of conduct that resulted insubstantial or irreparable harmto McGee' scase. Infact,
the record reflects that the court sustained a number of the defense's objections during the prosecution’s
cross-examination of McGee. Asto McGee's specific complaints, the court ruled that the prosecution
could ask M cGee about ownership or possessionof agunonthe date of the shooting or just prior to that
date. A review of the record reveds that the prosecution defied the court order and specifically asked
McGee if he had ever owned a gun. However, McGee never answered the question because it was
objected to and the objectionwas sustained. The prosecution went on to ask McGee if he had owned a
gunonthe date of the shooting, and McGeereplied, “No, | did not.” Asto the questionabout some type
of “reationship” between M cGee and Jackson, the prosecutor apologized to the court for the improper
question, and McGee never answered the question because of the sustained objection. The trid court
refused to grant amidria becauseit believed that there was not any sgnificant prejudice to McGee by the
asking of these questions. We agree. Therefore, wefind that McGeewasnot denied hisright toafair and
impartid trid.

(6) Prosecutorial Misconduct

12



129. McGee argues that the trid court erred by not granting him a mistrid during the prosecution’s
cdosng arguments. McGee contends that the prosecution made an improper “send a message to the
community” emotiona gppedl to thejury.® He also maintains that the prosecutor improperly commented
on her persond opinion of hisguilt. He further contends that the prosecutor also improperly commented
on the fact that only one juror could cause ahung jury.

130.  Itiswdl settledunder Mississppi law that “ counsel isalowed consderabl e latitudeinthe argument
of casesand islimited not only to the facts presented in evidence, but dso to deductions and conclusions
he may reasonably draw therefrom, and the applicationof the law to the facts” McGruder v. State, 886
So. 2d 27, 32-33 (120) (Miss. Ct. App. 2004) (citingWellsv. State, 698 So. 2d 497, 506 (Miss. 1997)).
“Thetest to determine if an improper comment by aprosecutor requiresreversal iswhether the naturd and
probabl e effect of the prosecuting attorney’ s argument created unfair prejudice againg the accused resulting
inadecisgoninfluenced by prgudice.” Loganv. State, 773 So. 2d 338, 350 (148) (Miss. 2000) (quoting
Dunaway v. State, 551 So. 2d 162, 163 (Miss. 1989)). Thetrid judge is vested with the discretion to
determine whether an objectionable comment is so prgjudicid that amigtrid should be granted. Id. (ating
Alexander v. Sate, 602 So. 2d 1180, 1182 (Miss. 1992)). In thisinstance, however, thetrid judge was
never required to make a determination regarding the extent of any possible prejudice, because McGee

did not object to the argument which he now contends was prgjudicial. Since McGee did not object to

3 During closing argument, the prosecutor told the jury:

And that’ s where you guys comein. It'syour job to stop him from running. It'syour job
to let hm know that the dtizens of Hinds County are not going to tolerate murders, not
going to tolerate sensdess violence. 1t'syour job to tell him what he did was wrong and
it's not going to be tolerated.
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the portion of the prosecutor’ s dosng argument which he now finds offensve, we decline to congder this
issue any further, astheissueis procedurdly barred. Gatlinv. State, 724 So. 2d 359, 369 (143) (Miss.
1998)
(7) Jury Instructions

131.  McGee next argues that the trid court erred by refusing to grant hisjury ingtructionD-4. McGee
contends that the instruction properly contrasted reasonable doubt witha preponderance of the evidence.
He mantains that the indruction properly stated the burden of proof in a crimind case, and it was not
repetitive withany of the other ingtructions. McGee further arguesthat by refusing hisingtruction, the court
faled to properly indruct the jury on the sufficent leve of proof required by the State to convict him,
because his ingruction distinguished the level of reasonable doubt from a preponderance of the evidence
or suspicion.

132.  “In determining whether error liesinthe granting or refusa of various ingructions, the ingructions
actudly givenmust beread asawhole. When soread, if theingructionsfairly announcethelaw of the case
and create no injustice, no reversible error will be found.” Johnson v. Sate, 823 So. 2d 582, 584 (14)
(Miss. Ct. App. 2002) (quoting Hickombottom v. Sate, 409 So. 2d 1337, 1339 (Miss. 1982)).
Defendants do not have an absolute right to have thelr jury ingtructions granted. “A defendant is entitled
to have jury ingructions given which present his theory of the case, however, this entittement is limited in
that the court may refuse an indruction which incorrectly satesthe law, isfairly covered dsewhere in the
ingructions, or is without foundation in the evidence” Humphrey v. State, 759 So. 2d 368, 380 (1133)

(Miss. 2000) (quoting Heidel v. State, 587 So. 2d 835, 842 (Miss. 1991)).
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1133.  Thetria court denied proposed indructionD-4 asrepetitive, finding it was aready covered in the
court’singructions. The court aso found the ingtruction to be too confusing and not ingtructiveto thejury.
McGee's proposed jury ingtruction D-4 stated as follows:

The court ingtructs the jury that under the law you do not have the right to convict Baron

McGee upon mere suspicion, regardless of how strong that suspicionmight be. 'Y ou may

not convict Baron McGee just because there may be a preponderance of the evidence

againg him or just because there may be a reason to suspect that he is guilty. Suspicion,

no matter how strong or convincing, never rises to the dignity of proof beyond a

reasonable doubt. Before you find Baron McGee guilty, you must be convinced soldly

upon the evidence presented during this trid that Baron McGee is guilty beyond a

reasonable doubt.
Court Ingruction No. 2 ingtructed the jury that its verdict must be based on more than mere suspicion:
“Youareto gpply the law to the factsand thisway decide the case. Y ou should not be influenced by bias,
sympathy, or prejudice. Your verdict should be based on the evidence and not upon speculation,
guesswork, or conjecture.” Court Instruction No. 3 adequatdly instructed thejury regarding the necessary
aspects of reasonable doubt and the presumption of innocence:

The law presumes every person charged with the commission of a crime to be innocent.

This presumption places uponthe State the burden of proving the defendant guilty of every

meaterid dement of the crime with which heis charged. Before you can return a verdict

of guilty, the State mugt prove to your satisfaction beyond a reasonable doubt that the

defendant is guilty. The presumption of innocence attends the defendant throughout the

trid and prevalls at its close unless overcome by evidence which stisfiesthe jury of his

guilt beyond a reasonable doubt. The defendant is not required to prove hisinnocence.

These three indructions sufficiently addressed the jury’ s duty to convict McGee only if it found that the

State had proved beyond areasonable doubt that he committed the charged offenses. Therefore, McGee's

proposed instruction was repetitive and unnecessary.
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134. Moreover, the record reflects that jury instructions C-1, C-2, C-3, C-4, C-5, and C-6 were
granted along with S-1, S-2, S-3, D-2, and D-5. Theseingructions covered the e ements of murder and
aggravated assault, as well asanexplanationof McGee' sdibi defense. More specificdly, ingtruction D-5
stated: “A verdict of not guilty means that you are not satisfied that the prosecution has proven Baron
McGee guilty beyond areasonable doubt. To return a verdict of not guilty, it is only necessary that you
have a reasonable doubt as to the guilt of Baron McGee.” We find that the instructions given fairly
announced the law of the case and created no injustice. Accordingly, we find no reversible error.
(8) Ineffective Assistance of Counsel

135.  McGee contends that histriad counsdl falled to provide effective assistance of counsdl. To support
his contention, McGee cites the following dleged errors of counsd: (1) improper investigation of the case
by not questioning witnesses about a clothworn by the shooter, (2) not questioning witnesses about seeing
the shooter leave on a bicycle, (3) not securing the identities of known dibi witnesses so that they could
be found for trid, (4) not preparing suffident exhibits to revea the aime scene, (5) falure to request a
Speedy trid or move to dismissfor lack of a speedy trid when advising his client that he had in fact done
S0, (6) falure to advise and get consent to pursue continuances, (7) failure to move to suppress the
defendant’ s statement which was damaging at trid, (8) fallure to advise that ajury trid could be waived,
(9) failure to keep the defendant reasonably informed, (10) not requesting a lesser included mandaughter
ingruction, and (11) failure to preserve error of surprise witness by declining the offered continuance.
136. The law on esablishing a daim of ineffective assistance of counsd is well-settled. In order to
prevail on an ineffective assstance of counsd clam, a defendant must prove that: (1) tria counsd’s

performance was deficient, and (2) the defident performance prgudiced his defense. Strickland v.
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Washington, 466 U.S. 668, 687 (1984). The defendant must show a “reasonable probability that, but
for counsd’ s unprofessiond errors, the result of the proceedings would have been different.” 1d. at 691-
92. “A reasonable probability isdefined asaprobability sufficient to undermine confidencein the outcome
of thecase” Id. at 694.

137.  “Wenote a the outset that a clam of ineffective assistance of counsdl is best brought at the post-
conviction rdlief stage because the record on direct gpped is generdly insufficient to evauae the clam.”
Lylev. State, 908 So. 2d 189, 196 (1135) (Miss. Ct. App. 2005) (quoting Read v. State, 430 So. 2d 832,
837 (Miss. 1983)). Review of an ineffective ass stance of counsd claim, when brought on direct gpped,
is confined drictly to the record. Colenburg v. State, 735 So. 2d 1099, 1102 (16) (Miss. Ct. App.
1999). “When an ineffective assstance of counsel clam is made on direct appedl, the proper resolution
is to deny relief without prejudice to the defendant’ s right to assert ineffective assstance of counsd in a
post-conviction relief proceeding.” Lyle, 908 So. 2d at 196 (1135) (quoting Read, 430 So. 2d at 837).
However, we may address the meritsof the cdam ondirect appeal when (1) the record afirmativdy shows
ineffectivenessof condtitutiona dimensions, or (2) the parties stipulate that the record isadequate to alow
the appellate court to make the finding without consideration of the findings of fact of the tria judge.
Colenburg, 735 So. 2d at 1101 (15).

138. Inthiscase, weare congrained to follow the generd rulesregarding dams of ineffective assstance
of counsdl raised on direct gpoped. We do not find the record in this case to affirmatively show
ineffectiveness of condtitutiond dimengons, nor do we find any dipulation by the parties regarding the
adequacy of therecord. Accordingly, we deny rdief without pregjudice to McGeeto raise thisissue again

viaamotion for post-conviction relief, should he so choose.
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1839. THE JUDGMENT OF THE CIRCUIT COURT OF HINDS COUNTY OF
CONVICTION OF COUNT | MURDER AND SENTENCE OF LIFE; COUNT Il
AGGRAVATED ASSAULT AND SENTENCE OF TWENTY YEARS TO RUN
CONCURRENTLY TO SENTENCE IN COUNT I, ALL IN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS, ISAFFIRMED. ALL COSTSOFTHIS
APPEAL ARE ASSESSED TO HINDS COUNTY.

KING,C.J.,,LEEANDMYERS, P.JJ.,CHANDLER, GRIFFIS, BARNESAND ISHEE,
JJ., CONCUR. ROBERTS, J., NOT PARTICIPATING.
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