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GRIFFIS J., FOR THE COURT:

1. Bruce Carter gppeds his conviction of atempted kidnapping. We find no error and affirm.
FACTS
12. On Sunday December 15, 2002, a around 2:00 p.m., Shanta Marie Joseph |eft her home and

walked toward her grandmother’s house, which was approximatdy four or five blocks away. Carter,



driving ablack Mustang, pulled up beside Joseph and began taking to her. Carter attempted to entice
Josephinto hiscar. Carter told Ms. Josephthat “you just need to loosen up alittle bit, the only thing you
need is alittle attention,” and “what you need to do is just et somebody like me do this and that for you.”
As will be discussed in more detail below, Carter made severa lewd and sexudly specific comments
toward Ms. Joseph.  She refused to get in Carter's car, and she continued her wak toward her
grandmother’s house.

113. Carter parked his car, got out and approached Ms. Joseph. She attempted to avoid Carter by
crossing to the other side of the street. Carter followed her and grabbed her arm. Shejerked her arm free
of Carter’sgrasp and fled to her grandmother’ s house where she called the police.

14. Carter was charged and convicted of attempted kidnapping. The drcuit court sentenced him to
serve ten years in the custody of the Mississippi Department of Corrections. After the court denied
Carter’s motion for new trid or judgment notwithstanding the verdict, he perfected his apped. Carter
assarts four issues for our congderation:

1 Was the evidence of attempted kidnaping suffident to permit the jury to pass upon
Carter’s guilt? In other words, was the verdict contrary to the weight of the
evidence?

2. Did thetrid court err in excluding juror no. 12?

3. Did the trid court err in denying relief on Carter’s motion for psychol ogical
evduaion?

4, Did the trid court err in admitting evidence that Carter was identified in a
photographic lineup?
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1. Wasthe evidence of attempted kidnaping sufficient to permit thejury to pass
upon Carter’sqguilt? In other words, was the verdict contrary to the weight
of the evidence?

5. The critica inquiry on the issue of legd sufficiency is whether the evidence shows “beyond a
reasonable doubt that the accused committed the act charged, and that he did so under such circumstances
that every dement of the offense existed.” Bushv. State, 895 So.2d 836, 843 (116) (Miss. 2005) (cting
Carr v. Sate, 208 So.2d 886, 889 (Miss. 1968)). Where the evidence fails to meet thistes, it is
insuffident to support aconviction. 1d. The relevant question, after viewing the evidenceinthe light most
favorable to the prosecution, is whether any rationd trier of fact could have found the essentid eements
of the crime beyond a reasonable doubt. 1d.

T6. Carter wasindicted for attempted kidnapping. Mississippi Code Annotated Section97-3-53 (Rev.
2000) provides for the crime of kidnapping:

Any personwho shdl without lavful authority forcibly seize and confine any other person,
or shdl invagle or kidnap any other person with intent to cause such personto be secretly
confined or imprisoned againg his or her will, . . . shdl, upon convictionbe imprisoned for
lifeinthe state penitentiary if the punishment is so fixed by the jury in its verdict. If thejury
fallsto agree on fixing the pendty at imprisonment for life the court shal fix the pendty a
not less than one (1) year nor more than thirty (30) yearsin the Sate penitentiary.

Section 97-1-7 (Rev. 2000) providesfor the punishment of attempt:

Every person who shal design and endeavor to commit an offense, and shal do any overt
act toward the commisson thereof, but shdl fail therein, or shall be prevented from
committing the same, on conviction thereof, shdl, where no provision is made by law for
the punishment of such offense, be punished as fallows: If the offense attempted to be
committed be capital, such offense shal be punished by imprisonment in the penitentiary
not exceeding ten years, if the offense attempted be punishable by imprisonment in the
penitentiary, or by fine and imprisonment inthe county jail, thenthe attempt to commit such
offense shdl be punished for aperiod or for an amount not grester than is prescribed for
the actual commission of the offense so attempted.



Hence, courts interpret “ attempt” to mean the intent to do something, and some actual effort to put the
intent into effect. Murray v. State, 403 So. 2d 149, 152 (Miss. 1981). The “gravamen” of the offense
of an atempt to commit a crime is found inthe statutory requirement that an overt act toward the crime be
committed and the defendant be prevented fromitsconsummation. Statev. Lindsey, 202 Miss. 896, 899,
32 So. 2d 876, 877 (1947).
q7. Carter argues that his conduct was not sufficient to prove the “overt act” element of attempt.
Carter relieson three decisons. Firdt, in Greenv. State, 67 Miss. 356, 356, 7 So. 326, 326 (1890), the
supreme court ruled that the overt act requirement was not met on a charge of attempted rape whenaman
“caught hold” of the presumed victim' sriding skirt, who was able to “ strike her horse” and rideaway. The
court hed that “[w]e may conjecture the purpose of the defendant to have been to commit arape, but on
the facts disclosed, it is conjecture only, and not an inference reasonably drawn from the evidence.” Id.,
7 So. at 326.
118. Next, in State v. Lindsey, the supreme court held that the facts were insufficient to support a
finding of attempted rape when a man chased awoman through a*lonesome and secluded place in the
country,” and wasprevented from committing any offense because the woman reached someone sheknew.
Lindsey, 202 Miss. at 901-02, 32 So. 2d at 878.
T9. Hndly, inTremainev. State, 245 Miss. 512, 516, 148 So. 2d 517, 518 (1963), amanobtained
entry into awoman’s home, under fase pretenses, raised her bathrobe, and grabbed her. He even told
her that he would “slence [her] in one blow” if she screamed. 1d., 148 So. 2d at 519. The court held that

athough there was a strong possihility that the man was going to use force againgt the vicim, based on



these facts and court precedent, there was insufficient evidence to satisfy the overt act requirement of
attempted rape. 1d., 148 So. 2d at 519.
110. The State counters with the recent decision in Hersick v. State, 904 So.2d 116 (Miss. 2004).
Larry Hersck sat outsde a Wa-Mart when an deven-year-old girl ran by. Id. at 120 (1). Hersick
“grabbed the girl by her upper right arm and pulled her adistance of about fiveto tenfeet into the parking
lot. The girl jerked away from Hersick and ran” to safety. |d. Hersick was tried and convicted of
attempted kidngping. Id. at (112). On apped, Hersick clamed that his conviction was against the
overwhdming weight of the evidence. 1d. at 120-21 (112). The court rgected thisargument and found that
the evidence supported a verdict of attempted kidnaping. |d. at 127 (1143-44).
11. InJenkinsv. State, 507 So.2d 89 (Miss. 1987), the court affirmed the attempted kidnaping
conviction of Douglas Jerome Jenkins. Jenkins and another man attempted to forcibly seize and confine
grocery store patron as he was entering hiscar. 1d. a 90. Jenkins and his accomplice went to agrocery
store with the intent to rob the store. 1d. a 90-91. When their plan fell through, they left the store. Id. at
91. Jenkins and his accomplice then turned their intentions toward IraKynerd, a patron of the store who
wasinthe parkinglot. 1d. However, this crime was thwarted when* Kynerd foiled the attempt by refusing
to get into the car and Imply walking away-in a public parking lot in broad open daylight. .. .” Id. at 93.
Nevertheless, the supreme court affirmed Jenkins' conviction of attempted kidnaping and held that:

while we mugt state in candor that thisis anything but the strongest case for the prosecution

we have seen, the evidence was such that, when considered under our familiar standard

of review, wehave no authority to disturb the jury'sfinding that the prosecutionhad proved
each and every dement of the offense of attempted kidnapping.



12. Inthiscase the evidenceisvery amilar to that presented in Hersick and Jenkins. According to
the victim, Ms. Joseph, Carter pulled up beside her while she was waking home. He engaged her ina
conversationthat turned lewd and sexudly suggestive. He began by repeatedly offering her aride, and she
declined each time. Carter thenbeganto makelewd sexud advances. He asked her to engage in sexud
relations with him, and she declined. Carter then parked his car, got out and chased the victim down the
dreet. Carter eventudly grabbed the victim'sarm. The victim testified that, “I was scared he was going
to put me back in his car and take me somewhere. |I’ve never been put in [such a predicament before,
never.”
113. Following Hersick and Jenkins, we find that the evidence was sufficient to establish an overt act
toward the commission of acrime, i.e., atempted kidngpping. Therefore, we find no merit to thisissue.
2. Did thetrial court err in excluding juror no. 12?
14. Next, Carter contendsthat thetria court should have granted his Batson chalenge, based on racid
discrimination, asto juror no. 12. Batson v. Kentucky, 476 U.S. 79 (1986) isalandmark casein jury
selection. Batson established athree-part test for adefendant to make out a primafacie case of purposeful
discrimination in jury sdection. The defendant must show:
(a) that he isamember of a cognizable racid group;

(b) that the prosecutor exercised peremptory chalenges to remove from the venire
members because of the defendant's race; and

(c) that these facts and any other rdlevant circumstances raise an inference that the
prosecutor used that practice to exclude the veniremen from the petit jury on account of
their race.



Id. at 96. Once the defendant does 0, the prosecutor is then required to provide anon-racia reason for
exerciang the chdlenge. Id. a 97. The court may accept the reasons given and dlow the challenge.
115. The State’ srace-neutral reasonwasthat the juror knew the defense attorney as a community figure
and had previoudy had contact withthe defense attorney. Further, the State claimed that the juror had his
eyes closed during hdf of the voir dire examinaion. In Thomas v. State, 818 So.2d 335, 345 (1132)
(Miss. 2002), the court held that the fact that aveniremanknowsor knows of the defense attorney canbe
considered as a race-neutral reason when coupled with other race-neutra reasons for the chdlenge. In
Burnett v. Fulton, 854 So.2d 1010, 1014 (110) (Miss. 2003), the court hed that “[i]nattentiveness,
demeanor, deeping during voir dire, lack of eye contact, educationd level and hodility . . . have al been
held by this Court to be race neutra reasons in keeping with Batson.”

716. Carter’s counsd attempted to rebut the fact that the juror knew of him and had previoudy had
contact with him. However, Carter’s counsdl did not attempt to rebut the State’ s claim of inattentiveness
or degping during voir dire. Instead, Carter’s brief to this Court clams that juror no. 12 was the only
African American who could have served on the jury. However, the record smply does not provide us
with the racid makeup of thejury. The record is inadequate for us to review a Batson chdlenge to the
entire jury. Regardless, Carter’s counsel did not make asmilar chalenge before the trid court. Wefind
no error in the excluson of juror no. 12.

3. Didthetrial court err indenying relief on Carter’s motion for psychol ogical
evaluation?

717. Next, Carter arguesthat the court should have granted his motionfor psychiatric evauation. Carter

reasons that Mississippi Code Annotated Section 99-13-11 (Rev. 2000) isintended to avoid placing an



accused ontria unlesshe is capabl e of conducting arationd defense by intdligently conferring withcounsd.
Frierson v. Sate, 250 Miss. 339, 165 So. 2d 342 (1964).
118. Carter’s counsd told the trid court that he first learned Carter was seeing a psychiatrist the day
beforethetrid. Counsd aso arguesthat “it wasdifficult to penetrate’” Carter. The court denied themotion
asuntimely.
119. Mississppi Code Annotated Section 99-13-11 (Rev. 2000) provides.

Inany crimind actioninthe drcuit court inwhichthe mental condition of a person indicted

for afdony isin question, the court or judge in vacation on motion duly made by the

defendant, the digtrict attorney or on the motion of the court or judge, may order such

person to submit to a menta examination by a competent psychiatrist or psychologist

selected by the court to determine his ability to make a defense; provided, however, any

cost or expense in connection with such menta examination shal be paid by the county in

which such crimind action is pending.
In Gammage v. State, 510 So.2d 802, 803 (Miss. 1987), the supreme court held that a* defendant not
competent to stand trial isone who does not have sufficdent present ability to consult with his lavyer with
areasonable degree of rationa understanding, or does not have arational aswdl as afactua understanding
of the proceedings againgt him.” (citing Duskyv. United States, 362 U.S. 402 (1960); Caylor v. Sate,
437 So. 2d 444, 447 n. 1 (Miss. 1983)).
920. Here, Carter faled to present sufficdent evidenceto support hisdam that amenta examinationwas
required. Thesamplefact that Carter was seeing apsychiatrist does not require that the tria court find that

he was incapable of arationd defense or order amental examination. We find no merit to thisissue.

4, Did thetrial court err in admitting evidence that Carter was identified in a
photographic lineup?



121.

the lineup was improperly suggestive because his photo wasthe only picture where the man was wearing

ared sweetshirt. When sheinitidly caled the police, Ms. Joseph told the dispatcher that the suspect was

Carter’sfind issueisthat the photographic lineup should have been excluded. Carter damsthat

wearing ared faded sweat suit and was driving a black Mustang.

122.

hdd:

In Gray v. State, 728 So.2d 36, 68 (11159-61) (Miss. 1998), the Missssppi Supreme Court

The standard of review for suppression hearing findingsinamatter of pretrial identification
casesiswhether or not substantia credible evidence supports the trid court'sfindings that,
congdering the totdity of the circumsances, in-court identification testimony was not
impermissbly tainted. Mageev. State, 542 So. 2d 228, 231 (Miss. 1989); Nicholsonv.
Sate, 523 So. 2d 68, 71 (Miss. 1988); Ray v. Sate, 503 So. 2d 222, 224 (Miss. 1986).
The appedllate review should disturb the findings of the lower court “only wherethereis
an absence of substantial credible evidence supportingit.” [Emphasisadded]. Ray
v. Sate, 503 So.2d at 224. (emphasis inorgind). Ellisv. Sate, 667 So.2d 599, 605
(Miss.1995).

The State submits there was substantia credible evidence to support the lower court
findings Evenif the pretria identificationof Gray wasimpermissibly suggestive, thein-court
identification does not necessarily have to be excluded. Rdiability has been deemed the
linchpin in determining the admissibility of the identification testimony. Manson v.
Brathwaite, 432 U.S. 98, 114, 97 S.Ct. 2243, 53 L.Ed.2d 140 (1977); Nathan v.
Sate, 552 S0.2d 99, 104 (Miss.1989). The lower court must determine from the totdity
of the circumstances if the identification was reiable even though the confrontation
procedure may have been suggedive. York v. Sate, 413 So.2d 1372, 1377-78
(Miss.1982).

In determining whether this standard has been met there are certain factors that must be
considered.

1. Opportunity of the witness to view the accused at the time of the crime;
2. The degree of attention exhibited by the witness;

3. The accuracy of the witness prior description of the crimind;



4. Theleve of certainty exhibited by the witness at the confrontation;
5. The length of time between the crime and the confrontation.

Neil v. Biggers, 409 U.S. 188, 199-200, 93 S.Ct. 375, 34 L.Ed.2d 401 (1972), York,
413 So.2d at 1383.

123.  After reviewing the lineup, we conclude that the tria court was correct to find that it was not unduly
suggestive. Each of the six photographs depict men who were: (1) black, (2) wearing ared shirt, (3) of
gpproximately the same age, and (4) had no identifying marks, numbers, or other characteristics. Wefind
that the identification process was not impermissibly suggestive. Therefore, it is not necessary that we
consider the Biggers factors. We find no merit to thisissue.
724.  Accordingly, we affirm Carter’s conviction of attempted kidnapping.
125. THE JUDGMENT OF THE HARRISON COUNTY CIRCUIT COURT OF
CONVICTIONOFATTEMPTED KIDNAPPINGAND SENTENCE OF TEN YEARSIN THE
CUSTODY OF THEMISSI SSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO HARRISON COUNTY.

LEE AND MYERS, P.JJ., CHANDLER, BARNES, ISHEE, AND ROBERTS, JJ.,
CONCUR. KING, C.J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY
IRVING, J. SOUTHWICK, J.,, NOT PARTICIPATING.

KING, C.J., DISSENTING:
726. Because| believe the evidence from this case is insufficient to sustain a conviction for attempted

kidnaping, | dissent from the mgority opinion herein.

727. | believe that the mgority correctly cites the law of this State. However, | believe that it
incorrectly appliesthat law to the facts of this case. The mgority findsthis case to be factualy smilar to
and controlled by the cases of Hersick v. State, 904 So.2d 116 (Miss. 2004), and Jenkinsv. State, 507

$0.2d 89 (Miss. 1987). In Hersick, theintended victim, who was eleven years of age, wasgrabbed and

10



pulled to another location.  In Jenkins, an effort was made to force the intended victim into acar. Those
facts are not present in the case sub judice. Inthis case, no one was pulled to another location, and there
was no effort to force anyone into avehicle.

128. The mgority States that, “Carter then parked his car, got out and chased the victim down the
dreet.” This statement is a conclusion by the mgority, but is not supported by the testimony contained in
the record before this Court. Because thisis afact-driven case, | believe it appropriate to include herein
the rdlevant portions of the tesimony of the aleged victim:

[PROSECUTOR]: Asyou re waking that afternoon tell the jury what happened to you?

[JOSEPH]: A black Mustang pulled up beside me. He was coming from off the Street
where the barber shop is at. The firg thing that he said was, “How you doing?’ | said,
“Fine” Hewaslike, “It'sanice day out here.” | waslike, “Yeah, | know.” He asked did
| need aride. “No, thank you.” Hewaslike, “Wédl I’'m just being nice. It'sanice day.
| know you don't want to walk.” | waslike, “1 don’t mind walking.”

Q: During thistime tha you are having conversationit soundslikeyouare stopped or are
you facing each other; what's going on?

A: Hewasinthecar, | was gill waking down the sdewak. Hewasin the car like right
there by me. I’'m on the Sdewak and the car islike right there, like in the middle of the
road, not on my sde where I’m at but in the middle of the road.

Q: Go ahead Ms. Joseph, what happens then?

A:Hewasdrivingdow. Hewaslike, “Areyousure?’ | sad, “I'm positive” Hewaslike,
“You just need to loosen up alittle bit.” 1 waslike, “No, I'mfine” As | further walked
to go to my grandma house he pulled the car up by the pawn shop. Hewaslike, “Y oujust
need to loosen up. The only thing you need is alittle attention.” And | kept going. He
was like, “The only thing, youknow, is for somebody to do,” what he said, “and you will
befine. You just need to loosen up alitle bit.” And | waslike, “No.” Heparked the car
by the pawn shop, got out. While he got out, | was crossing the street. By thetime hegot
out he walked to where | was a and grabbed my arm on the Ieft sSide. | snatched back
andran. | can say - - I'm not going to say he ran, he walked just alittle bit, but it was
gpeed waking. He turned back around and got in hiscar - - and he went back and got

11



in hiscar and heleft. Theway he went isthe same way that | wasrunning. | did not sop
running until | got to my grandmahouse. By thetime | got to my grandmahouse| cdled
the police. | was so scared. | walked to my grandma house everyday. |I've never in my
life had somebody come up to me and say some of the uff he said or do anything like
that. 1 didn't know if this man was going to hurt me or what, never.

In her continued description of this event on direct examination, Ms. Joseph later testified:
[PROSECUTOR]: At the point that you see him pull ahead and stop, | believe you sad
in the pawn shop parking lot whichis at the corner of Judge Sekul and Forrest and he gets
out of the car, what are you thinking?

A: What isthisman doing. | just told him no.

Q: Were you concerned?

A:A litlebit | was, but I'mlikeit’ sbroad daylight. 1 know he don't have - - | know he's
not going to do nothing that stupid.

Q: Then as he approached you and you moved over to the other sde of the street and
you're very close to each other at the point what happened?

A: | was s0 scared. When he came and grabbed my arm | snatched away and | ran.
| didn’t give him time enough to say anything ese, | ran.

Q: When you say that he didn’t say anything, was he diill making those same comments to
you?

A: By the time he parked the car - - it'sjust basicdly in the car is when he was talking.
Q: And when he grabbed your arm was he going to - - what was he going to do?

A: | was scared he was going to put me back in his car and take me somewhere. I've
never been put in [that] predicament before, never.

129. Hndly, inan effort to establish an attempted kidnaping, the prosecution elicited the following

testimony in its direct examination.

[PROSECUTOR]: How isit that you were able to escape? Tdl us about the sruggle

12



1130.

there?

A: When he got out of the car he walked towards me, | started walking alittle fagter. By
the time he got to where | was at and grabbed my arm | snatched away, kicked and
darted running.

THE COURT: I'm sorry. 'Y ou snatched away and what?

A: | snatched away and like, you know, just started running, just like kicked and | ran. |
did not stop running until I got to my grandma house.

Under cross-examination, Ms. Joseph testified:

[DEFENSEATTORNEY]: Okay. And thisindividud that you stated earlier exited from
his car, got out of his car and approached you, am | correct.

A:Yes gr.

Q: And | believe you tedtified earlier that thisindividud grabbed your arm, am | correct?
A:Yes gr.

Q: What am; left or right?

A Léft.

Q: Leftam. And | beieve you testified that you immediately snatched away?

A:Yes gr.

Q: Isthat correct?

A:Yes gr.

Q: So there was no fighting and kicking, am | correct?

A: No. No fighting.

Q: Thank you. And after thet individud - - after youimmediatdy snatched away fromthis

individual what happened?

13



131.

132.

A:Hewalked up acouple of feet but he turned back around and got in his car and drove
off.

Q: And you went in your direction?
A: Inmy direction.
Later during cross-examination, Ms. Joseph testified:

[DEFENSE ATTORNEY]: Ms. Joseph, when the person made contact with you,
grabbed you [S¢] left am, did that person ever pull you?

A: He grabbed my arm like this, | snatched away and | ran.

Q: Okay. That wasthe extent of the contact?

A:Yes gr.

Finally on recross-examination, Ms. Joseph testified:

[DEFENSEATTORNEY]: So actudly whenhe grabbed your |€ft right (9¢) armand you
snatched away he never got a chance to seize you because you snatched away, am |
correct?

A: Heseenme.

Q: | beg your pardon.

[PROSECUTOR]: Objection - -

THE COURT: Hold up just a second. What' s your objection?

[PROSECUTOR]: That cdlsfor alegd concluson.

THE COURT: That'safactud question. | will overruleit.

[DEFENSEATTORNEY]: Whenthe person- - youstated that Mr. Carter snatched your
left arm, my question is that whenhe snatched your left arm, according to your testimony,
and you snatched back he never got an opportunity to seize you, an | correct?

A:Yes, 4r.

14



Q: And dso he never confined you no where, am | correct because you snatched back?

A:Yes gr.
133.  Carter’s conduct was highly questionable, boorish, and indeed reprehensible. But it was not
conduct which exhibited an overt act asis legaly required to establish attempted kidnaping. Carter’s
indictment stated that an overt act was committed when he “did fdonioudy, willfully, and without lanful
authority forcibly seize and confine Shanta Marie Joseph with the intent to cause the said Shanta Marie
Joseph to be secretly confined or imprisoned againgt her will...” According to Joseph’s own testimony,
Carter did nothing other than grab her arm. Because Joseph immediately snatched her arm away, the
grabbing, & mogt, would have lasted only afraction of a second.
134. When the facts and reasonable inferences consdered in a chdlenge to the sufficiency of the
evidence point infavor of the defendant on any dement withsuchforce that reasonable mencould not have
found beyond areasonabl e doubt that the defendant was guilty, the proper remedy isto reverse and render.
Bush v. State, 895 So.2d 836, 843 (116) (Miss. 2005). Thefactsof this case do not establish the overt
act requirement for attempted kidngping, nor do they support areasonable inferencethat Carter attempted
the kidnaping of Joseph. Therefore, Carter’s conviction should have been reversed and rendered.

IRVING, J., JOINSTHIS SEPARATE OPINION.
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