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CHANDLER, J., FOR THE COURT:
1. Natchez Electric & Supply Co., Inc. sold electrica materias on openaccount to Wayne Johnson
d/b/a Johnson Electric (Johnson), acommercia eectrica contractor. OnJune 6, 1997, Natchez Electric
filed suit againgt Johnson in the Circuit Court of Forrest County to collect on the account. Johnson filed
ananswer and counterclaim asserting breachof contract and intentiona and negligent inflictionof emotiona
distress. In his breach of contract counterclaim, Johnson asserted that he had paid Natchez Electric for

materids whichhad not been delivered to hmand that Natchez Electric had provided him with inaccurate



cost estimates for eectrical jobs. During the jury trid, the Circuit Court of Forrest County directed a
verdict in favor of Natchez Electric on Johnson's emotiond distress clams.
92. Thejury found that Johnson was not indebted to Natchez Electric on the open account. The jury
further found that Natchez Electric had breached its contract with Johnson, but awarded Johnson zero
damages. Natchez Electric appeals, arguing (1) that Natchez Electric was entitled to aINOV; (2) that the
verdict was againg the overwheming weight of the evidence; (3) that the trid court erroneoudy admitted
testimony concerning theft by aNatchez Electric employee, necessitating a new trid; and (4) that Johnson
faled to prove his counterclaim for breach of contract.
13.  We find that, concerning the mgority of the maerids sold to Johnson on open account, the
evidence was insufficient to support ajury finding of no ligbility. Wefurther find thet therewasinsufficient
evidenceto support averdict for Johnsonon his breach of contract claim. Therefore, we afirminpart and
reverse in part, and render ajudgment for Natchez Electric in the amount of $39,098.83.

FACTS
14. The following evidence was adduced at thetrid. Natchez Electric is an eectrica parts supplier
which primarily sis to dectrical contractors and other commercia customers. Johnson was a frequent
customer a Natchez Electric's branch office in Hattiesburg. BeginninginMay of 1993 and ending in July
1996, Natchez Electric sold Johnson over $200,000 worth of dectrical materias on open account.
5. For materia's purchases, Johnson or one of hisemployeeswould contact Natchez Electric with a
ligt of the materids Johnsonneeded for aparticular job. Then, Natchez Electric generated addivery ticket
that listed the materiadls. Natchez Electric's employees gathered the materids. Often, Johnson or one of

his employees picked up the materias from Natchez Electric's sales counter. On other occasions, Natchez



Electric delivered the materids to the job ste. Once the materials had been picked up or delivered,
Natchez Electric sent Johnson an invoice that billed him for the materials. Periodicdly, Johnson made
payments toward the account. Over the history of the account, Johnson paid Natchez Electric
$211,944.67 for his materias purchases.

T6. In May 1996, Johnson expressed concerns about his account to Stacy Taggert, the branch
manager of Natchez Electric's Hattiesburg office. Johnson was worried that he had been over billed for
some of his maerids purchases. Taggert testified that, over the next few weeks, he and Johnson met
weekly to discuss the billing problem. Taggert Sated that, at these meetings, he and Johnson compared
Natchez Electric's invoices indicating certain materids had been ddivered to Johnsonwith Johnson'sown
bus ness records indicating which materids he had received. Together, Taggert and Johnson discovered
that Natchez Electric inadvertently had overboiled Johnson for some of his materias purchases.

17. Taggert tetified that gpproximately half of these errors were attributable to Johnson'sbeing billed
for one unit of a certain item when he should have been hilled for a Sngle item. For example, in one
instance, Johnson was charged $250, the price of aunit of one hundred face plates, when he should have
been charged $2.50, the price of asingle face plate. On May 29, 1996, Natchez El ectric issued Johnson
acredit inthe amount of $19,025.70. Taggert testified that this amount compensated Johnsonfor the total
billing errors throughout the history of the account as agreed upon by Natchez Electric and Johnson.  As

reflected by a copy of the account, Natchez Electric gpplied the credit to Johnson's outstanding invoices.

18. Taggert tedtified that, after the credit was issued, Johnson till had unpaid invoices totaing

$41,794.45. Kdly Dennig, who oversaw Natchez Electric's accounting and bookkeeping, testified that
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thisamount was correct. Theinvoices reflecting the debt were admitted into evidence, dong with ddlivery
ticketsassociated withthe invoices. Taggert Sated that these invoices contained hilling errors, but that the
amount of the erroneous hillings had aready been credited to Johnson's account by the $19,025.70 credit.
Therefore, Taggert asserted that Johnson owed Natchez Electric the total amount reflected by the invoices.
T9. Johnson testified that he never agreed that the $19,025.70 credit covered the totdity of the billing
errors.  Johnson testified that Taggert told him the billing errors were caused by a Natchez Electric
employee, Chris Fortenberry, sdlingmaterid "out the back door" and thenhilling Johnson. Johnson stated
that Taggert planned to fire Fortenberry and requested Johnson's presence during the firing. Johnson
refused.

110. Taggert denied that the billing errors were attributable to employee theft. Taggert stated that
Natchez Electric had investigated the possibility of employee theft, but concluded that it had not occurred.
Nonetheless, Natchez Electric fired Fortenberry on the same day it issued the credit to Johnson. Taggert
tetified that Fortenberry was fired for his mismanagement of Johnson's account including pricing errors
and fallure to credit the account for materid returns. Fortenberry testified that he had not stolen materids
from the store and had not been fired for steding.

11.  With the evidence of Fortenberry's theft, Johnson attempted to cast doubt on the correctness of
the amount he owed onthe account. Johnson also argued that additiond billing errorsmight exist thet went
uncorrected by the $19,025.70 credit. Johnsontestified about severa hillingerrors; Taggert testified that
these errors had been corrected by the credit. Johnson further asserted that he owed nothing on the
account because it was uncertain whether he had received dl of the materias for whichhe had been billed.

As previoudy mentioned, eachinvoicehbilling Johnsonfor materias had an associated delivery ticket. An
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employee of Robinson Electric Supply testified that it was customary for eectricd supply stores to have
the person picking up or accepting delivery of materids to Sgnthe ddivery ticket as proof of ddivery. The
Robinson Electric employee further testified that ddlivery tickets associated withitems that shipped to the
customer directly from the manufacturer would not bear the recipient's signature.

12. Therecord reflectsthat not dl of the ddliveryticketsmatchingthe outstanding invoiceswere signed.
Some of the tickets did not show the name of the person who received the materids. Other ddlivery tickets
bore a printed name of the person receiving the materids. It was established that, on these tickets, a
Natchez Electric employee had printed the name of the Johnson employee who received the materias
ingtead of obtaining a Sgnature from the employee. Taggert and Fortenberry testified that Johnson had
requested that Natchez Electric not obtain a sgnaturefromhisemployeesif doing so would take extratime.
Johnson did not refute this testimony, and admitted to having picked up materiads from Natchez Electric
himsdlf without Sgning a ddivery ticket. However, Johnsonasserted that, since not dl of the outstanding
invoices were Sgned, it could not be shown that he had actudly received dl of the materids billed.

13. Moreover, Johnson asserted that he owed nothing on any invoices for materids used on his Red
Lobster restaurant job. Johnson averred that he had bought al of the eectrical supplies for the Red
L obster job fromanother eectricd supplier, except for some materid he bought fromNatchezElectric and
pad for infull. Johnson testified that, because he had not bought materid for the Red Lobster job from
Natchez Electric, the invoices for the Red Lobster job materids could not have been accurate.

714. Thejury found in favor of Johnson, and Natchez Electric gppedls.

LAW AND ANALY SIS



I. WHETHER SUFFICIENT EVIDENCE SUPPORTED THE JURY'SVERDICT THAT JOHNSON
WASNOT LIABLE ON THE ACCOUNT.

715.  The trid court denied Natchez Electric's motion for a judgment notwithstanding the verdict. On
appeal, Natchez Electric arguesthat the evidence was insufficient to support the jury'sfinding that Johnson
was not ligble on the account. Natchez Electric argues that it was entitled to a JINOV concerning dl the
delivery tickets that were signed because the signatures proved that Johnson had recelved the materias
and, thus, that he was responsible for payment forthosematerids. Alternatively, Natchez Electric contends
that it was entitled to a JINOV concerning dl of the ddivery tickets, induding those affixed with printed
names and those with no name affixed.

716. The question of Natchez Electric's entittement to a INOV implicates the burdens of proof
gpplicable to asuit onanopen account. "Anopen account isatype of credit extended through anadvance
agreement by a seller to abuyer which permitsthe buyer to make purchaseswithout a note of security and
is based on an evauation of the buyer'scredit.” Cox v. Howard, Well, Labouisse, Friedrichs, Inc., 619
So. 2d 908, 914 (Miss. 1993). Anopen account isan unwrittencontract. McArthur v. AcmeMechanical
Contractors, Inc., 336 So. 2d 1306, 1308 (Miss. 1976). In essence, a suit on an open account is"an
action to collect on a debt created by aseriesof credit transactions.” Allen v. Mac Tooals, Inc., 671 So.
2d 636, 644 (Miss. 1996).

717. The burdens dlocated to the plaintiff and defendant in an open account suit formerly were
established by statute. Miss. Code Ann. 8§ 11-7-45; § 13-1-141 (repealed). Section 11-7-45 required
the plaintiff to attach to the complaint a copy of the account showing the date of purchase, the kind of

goods, the quantity, and the price. Motive Parts Warehouse, Inc. v. D&H Auto Parts Co., Inc., 464



S0.2d 1162, 1165 (Miss. 1985). Pursuant to section 13-1-141, the plaintiff could attach to the complaint
an afidavit attesting to the correctness of the account and stating that it was due from the defendant. 1d.
at 1164-65. The dfidavit entitled the plaintiff to judgment unless the defendant filed a counter-affidavit
averring that the account was not correct and particularizing wherein it was not correct. 1d. at 1165. By
submitting a counter-affidavit, the defendant admitted the existence of the account but denied its
correctness. Walker v. Cleveland Lumber Co., Inc., 512 So. 2d 695, 696 (Miss. 1987). In the
presence of a counter-affidavit, "the affidavit to the account [entitled] the plantiff to judgment only for such
part of the account asthe defendant by his affidavit [did] not deny to be due.” MotivePartsWarehouse,
Inc., 464 So. 2d at 1165 (quoting Miss. Code Ann. 13-1-141 (repeded)).

118. "The dtatutes provideg[d] a rule of evidence whose purpose [wa]s to dispense with proof of the
correctnessof the account.” 1d. at 1165. Prior to ther reped, the evidentiary effect of these Satutes was
obviated by the Missssppi Rules of Civil Procedure and the Missssppi Rules of Evidence. Key
Constructors Inc. v. H&M Gas Co., 537 So. 2d 1318, 1322 (Miss. 1989). Now, pursuant to
Missssppi Rule of Civil Procedure 10(d), adam or defensefounded on anaccount must be accompanied
by a copy of the account attached to the pleading "unless sufficient judtificationfor itsomissonis sated in
the pleading." The parties burdens of proof are those applicable to other clams governed by the
Missssppi Rulesof Civil Procedure. 1d. at 1323.

119. A motionfor a INOV chdlenges the legd sufficiency of the evidence. Investors Prop. Mgntt.,
Ltd. v. Watkins, Pitts, Hill & Assoc., 511 So. 2d 1379, 1381 (Miss. 1987); see M.R.C.P. 50(b). On

review of the denid of aJNOV,



This Court will consider the evidenceinthe light most favorable to the appellee, giving that
party the benefit of dl favorable inference that may be reasonably drawn from the
evidence. If the factsso considered point so overwhelmingly in favor of the gppellant that
reasonable men could not have arrived at a contrary verdict, we are required to reverse
and render. Onthe other hand if thereis substantial evidenceinsupport of the verdict, that
is, evidence of such quality and weight that reasonable and fair minded jurors in the
exercise of impartid judgment might have reached different conclusions, affirmance is
required.
Blakev. Clein, 903 So. 2d 710, 731 (161) (Miss. 2005) (quoting Ala. Great S RR.v. Lee, 826 So. 2d
1232, 1235-36 (T12) (Miss. 2002)).
920.  Johnson argues that the jury's verdict was supported by substantia evidence suchthat reasonable
jurors could have reached different conclusons as to his lighility on the account. Essentidly, Johnson's
defense to the debt was that Natchez Electric could not show conclusively that he received dl of the
materids billed. Natchez Electric contends that, given the evidence of Johnson's debt to Natchez Electric,
Johnson's evidence of non-ddivery was insufficdent to create afactua disputefor the jury asto whether the
materias actudly were ddivered to Johnson.
721. We find that Natchez Electric's proof of the correctness of the debt evidenced by the ddivery
ticketswithsignatures, printed names, and for directly shipped items was such as to have entitled Natchez
ElectrictoaJNOV. Whilerecognizing that the rigid burden-shifting schemeimposed by statutory practice
has been abandoned, wefind that, inlight of the evidence of the correctness of the account, Johnson's proof
of the account's incorrectness had to be more specific than his genera dlegations of hilling errors. Our
andyssfollows.

722. Atthetrid, it was established that the customand practice of the eectrica supply industry wasfor

the supplier to obtain the sgnature of the person recalving materids.  Johnson admitted that a signed



deliveryticket congtituted proof of ddlivery. Johnsonwhally failed to submit any evidence, beyond hisown
nebulous dlegations, that any outstanding invoice contained ahillingerror for whichhe had not a ready been
credited. Thus, Johnson failed to present sufficient evidence from which thejury could have concluded that
he was not indebted to Natchez Electric in the amount reflected by the Sgned ddivery tickets and tharr
associated invoices.

923.  Further, Johnson never refuted the testimony of Taggert and Fortenberry that he had ingtructed his
employees to accept materia from Natchez Electric without Sgning a delivery ticket. In fact, Johnson
admitted to having picked up materid from Natchez Electric without Sgningaddiveryticket. Taggertand
Fortenberry tedtified that, when Johnson or his employees picked up material without signing for it, a
Natchez Electric employee would print the name of the personhaving received the materials. In rebuttd,
Johnson testified that Fortenberry was selling materia "out the back door” and hilling it to Johnson's
account. But, Johnson did not point to any specific billing error caused by theft by Fortenberry. Beyond
his testimony that he did not receive dl of the materids billed, Johnson presented no evidence that he did
not get aspecific item. While Johnson's testimony could have cast some doubt uponthe correctness of the
account, hisuncorroborated dlegations of theft by Natchez Electric employees, with nothing more specific,
was insufficient to enable a reasonable juror to reject Natchez Electric's proof that Johnsonhad received
the materids listed on the ddlivery tickets bearing printed names.

924. Natchez Electric was a0 entitled to aJNOV concerning certain ddiverytickets showing thet the
liseditems had shipped directly fromthe manufacturer to Johnson. Taggert testified that Natchez Electric's
ddivery ticketsfor direct shipments would not bear the recipient's signature because the sgnature would

appear onthe shipper'sddivery receipt. Johnson admitted that addivery ticket for adirect shipment would



not bear asignature. There was no evidence from whichareasonable jury could have found that Johnson
was not indebted for invoices associated with ddlivery tickets for directly shipped materids.

125. Weaddressthe matter of the invoices with associated "blank” delivery tickets bearing no Sgnature
or printed name. As previoudy stated, it was established that the custom and practice of the dectrica
supply industry was for the supplier to obtain the signature of the recipient of materias. It was further
established that the ordinary course of business between Natchez Electric and Johnson was for Johnson's
employees oftento pick up materids without Sgning, and thenfor a Natchez Electric employeeto print the
recipient's name onthe ddlivery ticket as proof of ddivery. Based on this evidence of the industry custom
and the parties own practice, the ddivery ticketswithno signed or printed name were not sufficient proof
that material had been delivered to Johnson to entitle Natchez Electric to aJNOV. Therefore, we affirm
the jury'sfinding that Johnsonwas not indebted to Natchez Electric concerning any invoice associ ated with
ablank delivery ticket.

126. Welast address the matter of the invoices for maerids used on Johnson's Red Lobster job. At
any given time, Johnson was working on severa eectricd jobs. Taggert and Fortenberry testified that
Natchez Electric employees noted on each invoice the job for which the materials were intended based
uponingtruction from Johnson's employees. Johnson testified that he bought dl of his materid for the Red
Lobgter job from Robinson Electric, not from Natchez Electric. Johnson surmised that Natchez Electric
had billed him for materias he had bought esewhere. Johnson admitted that he never compared his
materids invoicesfrom Natchez Electric and Robinsonwithhis materids records for the Red Lobster job.
We find there was inaufficdent evidence to disinguish the Red Lobster invoices from the other invoices

admitted at the trid. Viewing the evidenceinthe light most favorable to Johnson, Johnson's testimony was
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too speculdive to endble a reasonable juror to conclude that Johnson did not receive the invoiced Red
Lobster materids inthe face of addivery ticket bearing asignatureor printed name, or for directly shipped
items.

927.  Incondusion, wefind that there wasinaufficdent evidenceto support the jury’s finding that Johnson
was not indebted to Natchez Electric. We have reviewed the evidence adduced by both parties at the trid
and find that Natchez Electric was entitled to a INOV concerning dl of the invoi ces associated with signed
ddlivery tickets, ddivery tickets with printed names, and delivery tickets for directly shipped items?
Concerning these invoices, the evidence pointed so ovewhdmingly in favor of Natchez Electric that
reasonable jurors could not have arrived at afinding for Johnson. Blake, 903 So. 2d at 731 (61). We
reverse and render averdict for Natchez Electric in the amount of $39,098.83, the amount reflected by
the above liged invoices. We &firm the jury's finding of no ligbility concerning the invoices accompanied
by "blank" delivery tickets.

Attorney's fees

128.  Asweareentering judgment for Natchez Electric, we must addressitsrequest for attorney'sfees.
Theissue of attorney'sfeesinasuit onan open account isgoverned by Mississippi Code Annotated section

11-53-81. Section 11-53-81 provides, in pertinent part,

! The Court has meticuloudly sifted through the approximately 250 invoices submitted by Natchez
Electric that reflect the outstanding debt claimed of $41,794.45. Of these invoices, Natchez Electric has
excerpted twenty-four invoices that were unaccompanied by delivery tickets with signatures or printed
names, or for directly shippeditems. However, this Court hasidentified eight additiona invoicesthat were
ether associated with "blank” delivery tickets or whichhad no associated deliveryticket. Therefore, there
isatotd of thirty-two invoices totaling $2,695.62 for which we affirm the jury's verdict of no liahility.
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When any person falls to pay an open account within thirty (30) days after receipt of

writtendemand therefor correctly setting forththe amount owed and anitemized Statement

of the account insupport thereof, that personshal be liable for reasonable attorney's fees

to be set by the judge for the prosecution and collection of suchdamwhen judgment on

the dam isrendered in favor of the plantiff. . . . If that person sued onthe open account

ghdl preval in the suit, he shdl be entitled to reasonable attorney's fees to be set by the

judge.
Natchez Electric arguesthat it is entitled to attorney'sfees pursuant to section11-53-81. Indeed, Natchez
Electric gave Johnsonawritten demand for payment of the account, and Johnson did not pay the amount
owed within thirty days.
129.  Notwithstanding Natchez Electric's compliance withthe demand requirement, wefind that Natchez
Electricwasnot entitled to attorney'sfees. For entitlement to attorney'sfees pursuant to section 11-53-81,
"aplantiff must secure a'judgment on the dam' in the amount sued for." Rainbow Rental and Fishing
Tools, Inc. v. DeltaUnderground Storage, Inc., 542 So. 2d 258, 263 (Miss. 1989) (but Satingthat, had
the amount recovered "lacked but a few dollars, being the entire amount sued for on open account, [it
would put] anentirdy different posture onth[€e] case"). In Rainbow Rental, Rainbowdamed$32,357.98
on open account, but recovered a judgment for $5,529, a sum for which the defendant had been willing
to settle prior to the lawsuit.
130.  Whilewe have found that Natchez Electric was entitled to aJNOV concerning the mgority of the
outstanding invoices, we have afirmed the jury's finding of no liability concerning other invoices. Wefind

that, snce both Natchez Electric and Johnson have partidly prevalled inthis case, Natchez Electric is not

aprevaling plantiff within the meaning of section 11-53-81 and is not entitled to statutory attorney's fees.
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1. WHETHER NATCHEZ ELECTRIC IS ENTITLED TO A NEW TRIAL BECAUSE THE
VERDICT WAS AGAINST THE OVERWHELMING WEIGHT OF THE EVIDENCE.

131. Theweght of the evidence is chalenged by amation for anew trid and is addressed to the trid
court's sound discretion. We will reverse the trid court'sdenid of amotion for anew trid only for abuse
of discretion. In determining whether the verdict was againg the overwhe ming weight of the evidence, we
review dl of the evidence as awhole, inthe light most favorable to the verdict, and generdly accept astrue
al of the credible evidence in favor of the non-moving party. Brandon HMA, Inc. v. Bradshaw, 809
S0.2d 611, 616 (T13) (Miss.2001); Green, 641 So. 2d at 1203. We will reverse only if "no reasonable,
hypothetica juror could have found asthe jury found." Brandon HMA Inc., 809 So. 2d at 616 (13).
132. A mation for anew trid requires alesser showing than a motion for aJNOV. Investors Prop.
Mgmt., Ltd. v. Watkins, Pitts, Hill & Assocs., 511 So.2d 1379, 1381 (Miss. 1987) . Therefore, for
those daims onwhich we have found that Natchez Electric was entitled to a JINOV, its motion for a new
trid ismoot. Concerning the invoices for which Natchez Electric was not entitled to aINOV, viewing the
evidenceinthe light most favorable tothe verdict, wefind that the verdict was not againg the overwheming
weight of the evidence. Thisissueiswithout merit.

1. WHETHER NATCHEZ ELECTRIC WAS ENTITLED TO A NEW TRIAL BASED ON THE
ERRONEOUS ADMISSION OF TESTIMONY THAT FORTENBERRY STOLE MATERIALS.

1133.  Natchez Electric filed amotion in limine to exclude the evidence of Fortenberry's dleged theft of
materials. The motion was based upon Johnson's deposition testimony that he did not know if any of the
materids billed to his account infact had been stolen by Fortenberry. Natchez Electric argued that the theft

evidence was more prgjudicia than probative. M.R.E. 403. Thetrid court denied the motion.
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134.  Natchez Electric arguesthat the admissonof the theft evidencewas error entitlingNatchez Electric
to a new trid. This Court reviews the trid court's admisson or excluson of evidence for abuse of
discretion. Terrain Enterprisesv. Mockbee, 654 So. 2d 1122, 1131 (Miss. 1995). Evenif we find that
the lower court's decision was error, we will not reverse unless the error affected a subgtantia right of a
paty. M.RE.103 (a).

1135.  Natchez Electric renews itsargument that, snce Johnson could not show that any of the materids
billed to hisaccount actudly had been stolenby Fortenberry, the theft evidence was more prgudicid than
probative. Missssppi Rule of Evidence 403 provides that evidence, though relevant, "may be excluded
if itsprobative vaue is subgtantidly outweighed by the danger of unfair prgudice, confusion of the issues,
or mideading the jury, or by consderations of undue delay, waste of time, or needless presentation of
cumulative evidence" The theft evidence, though not linked to any specific materials and, therefore,
insufficient to defeat Natchez Electric's proof of delivery, was probative of whether Natchez Electric had
overboiled Johnson for materias purchases. Given the broad discretion afforded to the tria court in
conducting the Rule 403 balancing test, wefind that the trid court did not abuseitsdiscretioninfinding that
the theft evidence was not substantidly prgudicia to warrant its excluson.,

V. WHETHER SUFFICIENT EVIDENCE SUPPORTED THEJURY'SVERDICT THATNATCHEZ
ELECTRIC BREACHED ITS CONTRACT WITH JOHNSON.

136.  Johnsonasserted two breach of contract claims against Natchez Electric. Frdly, Johnsonargued
that Natchez Electric had breached its ora contract to sdl materids to Johnson by faling to deliver the
materids he ordered. Secondly, Johnsonargued that Natchez Electric had breached a contract to provide

Johnsonwithmeaterias quotesfor Johnson'se ectrical contractingjobs by incorrectly quoting meterias costs
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to Johnson. Thejury found for Johnson on both these dlaims, but awarded him zero damages? Natchez
Electric contendsthat the evidence wasinauffident to sustain the jury'sverdict and, therefore, the trid court
should have granted a INOV concerning Johnson's breach of contract clams. We agree.

1137.  To prove abreach of contract, the plaintiff must show by the preponderance of the evidence (1)
the exigence of avaid and binding contract; (2) that the defendant has breached the contract; and (3) that
the plaintiff has been damaged monetarily as aresult of the breach. Warwick v. Matheney, 603 So. 2d
330, 336 (Miss. 1992). Regarding Johnson's claim that Natchez Electric breached its contract by faling
to deliver maerids ordered, we observe that we have aready found that, regarding the mgority of the
materids invoices, the evidence wasinauffident to support averdict for Johnson. Concerning the materids
invoices for which we hold Natchez Electric was not entitled to judgment, Johnson did not show that he
suffered any damage as aresult of being billed for materids that he did not receive. Johnson did not show
that he ever paid for these materids, in fact, this lawsuit was an attempt to collect from Johnson on the
unpaid debt. There was insufficient evidence to support a verdict for Johnson on his breach of contract
counterclam. The trid court erred by refusing to enter a INOV for Natchez Electric concerning this

counterclaim.

2 The jury was indructed to find for Johnson if he proved the dements of breach of contract,
including actud damages, and to award Johnson compensatory damages, if any. Thejury awarded zero
damages. Thiswas analogous to the zero damage verdict for breach of contract awarded by the jury in
A& F Prop., LLC v. Lake Caroline, Inc., 775 So. 2d 1276 (Miss. Ct. App. 2000). In that case, we
found that the zero damage award was unsupported by the evidence and reversed and rendered an award
of $63,249. Id. at (1118-19). Notably, we found no deficiency in the jury's conclusion that the contract
had been breached.
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1138.  Next, we review the evidence pertaining to Johnson's claim that Natchez Electric had falled to
provide hm with accurate materids quotes for eectrica jobs. This evidence consasted of Johnson's
testimony, corroborated by Fortenberry, that Natchez Electric had provided quotesfor several of Johnson's
electrica jobs. To formulate a quote, a Natchez Electric employee reviewed the plans and specifications
for the project, discerned whichdectrica maerids were necessaryfor the job, priced the materids, added
up the pricesto arrive at atotal estimated cost, and then sold the materiads to Johnsonat the quoted prices.
Johnson tedtified that severd of Natchez Electric's quotes had been unduly high. Johnson presented no
proof that he lost any money as a result of Natchez Electric's misquotes, such as lost project bids or
overpayment for materias purchases. Thus, Johnson falled to submit proof that he suffered any damage
from the misguotes. Consequently, there was insufficient evidenceto engble areasonable juryto find that
Natchez Electric breached its contract to provide materids quotes to Johnson, and Natchez Electric was
entitled to aINOV concerning this clam.
CONCLUSION

139.  Wedfirm in part and reverse and render in part ajudgment for Natchez Electric in the amount of
$39,098.83, and reverse and render a judgment for Natchez Electric on Johnson's breach of contract
counterclaims.

40. THE JUDGMENT OF THE CIRCUIT COURT OF FORREST COUNTY IS
AFFIRMED IN PART AND REVERSED AND RENDERED IN PART AND JUDGMENTIS
ENTERED FOR THEAPPELLANTIN THEAMOUNT OF $39,098.83. ALL COSTSOF THIS

APPEAL AREASSESSED IN EQUAL PARTSTO THE APPELLANT AND THE APPELLEE.

KING, CJ.,,LEE AND MYERS, P.JJ., SOUTHWICK, IRVING, GRIFFIS, BARNES,
ISHEE, ROBERTS, JJ., CONCUR.
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