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BARNES, J., FOR THE COURT:
1. Dennis Dobbs, pro se, apped sthe Circuit Court of Clay County’ sdismissal of hismotionfor post-
conviction rdlief. Finding no error, we afirm.

SUMMARY OF FACTSAND PROCEDURAL HISTORY

12. In April 2002, Dobbs was indicted for uttering abad check inthe amount of $176.40, in violaion
of section 97-19-55 of the Mississppi Code (Rev. 2000). Dobbs signed asworn petitionto enter aguilty
pleainwhichhe acknowledged the digtrict attorney’ s recommendationthat he serve oneyear inthe custody

of the Missssppi Department of Corrections, withtwo years of post-rel ease supervison, pay afineto be



set by the court, and pay redtitution in the amount of $2,256.50.> Thereafter, on July 18, 2002, Dobbs
pled guilty inthe Circuit Court of Clay County. Prior to sentencing, Dobbs filed a motion to withdraw his
guilty pleaon the basis that the amount of restitution he had agreed to pay was too high.? At the hearing
on Dobbs' s mation to withdraw his plea, it became apparent that Dobbs only disputed the amount of
restitutionhe would be ordered to pay, not any other dement of his punishment. Thecircuit judgereected
Dobbs' s motion to withdraw his plea, and stated that he would order areview to ensure that Dobbs was
properly credited for restitution payments made pursuant to his prior conviction. Dobbs was subsequently
sentenced to one year inthe custody of the Mississppi Department of Corrections, withtwo years of post-
release supervision, wasfined $500, and was ordered to pay restitutioninthe amount of $2,256.50. After
being rel eased from confinement in 2003, Dobbs had his term of post-rel ease supervision revoked dueto
an dcohoal violaion, and was again imprisoned. On June 21, 2004, Dobbs filed a motion for post-
conviction relief in the Circuit Court of Clay County in which he asserted (1) that his guilty plea had not
been entered knowingly and voluntarily; (2) that he had received ineffective assstance of counsd; and (3)
that he had been exposed to double jeopardy. 1nan order issued July 19, 2004, the circuit court dismissed
Dobbs s mation, and Dobbs timely gppeded to this Court.
ISSUESAND ANALYSIS

STANDARD OF REVIEW

'Dobbs had previoudy been convicted of uttering bad checks, and had been ordered to pay
regtitutioninthat case. The $2,256.50 reflected the sum of outstanding restitution paymentsfrom Dobbs's
previous conviction and retitution to be paid for the more recent crime.

The record shows that Dobbs expressed concernthat he had not been properly credited for past
restitution payments, and that this was the sole bagis of his petition.
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113. Our standard of review on adenid of amotion for post-conviction relief is well-established. We
will not reverse the trid court unless we find that the court’s decison was clearly erroneous. Smith v.
State, 806 So. 2d 1148, 1150 (13) (Miss. Ct. App. 2002).

|. WHETHER DOBBS SGUILTY PLEAWASENTERED KNOWINGLY AND
VOLUNTARILY.

14. Dobbs argues that it wasimpossible for him to knowingly and voluntarily plead guilty to afdony,
asthe aime withwhichhe was charged was a misdemeanor. Dobbs asserts that he wasindicted pursuant
to section 97-19-39(1) of the Mississippi Code, which, in its current form, States:
Every person who, with intent to cheat or defraud another, shdl designedly, by color of
any fase token or writing, or by another fase pretense, obtain the Sgnature of any person
to any written indrument, or obtain from any person any money, persona property, or
vauable thing, with a va ue of lessthan Five Hundred Dollars ($500.00), upon conviction
thereof, shdl be guilty of amisdemeanor and punished by imprisonment in the county jail
not exceeding dx (6) months, and by fine not exceeding One Thousand Dollars
(%$1,000.00).
Miss. Code Ann. 8§ 97-19-39 (Supp. 2005).2 Dobbsis mistaken. It is clear from the indictment and the
record of the plea colloquy that Dobbs was charged with, and pled guilty to, uttering a bad check in
violationof section97-19-55 of the Missssippi Code. The version of section 97-19-55 that was effective

a the time of the crime read asfollows;

It shdl be unlawful for any person with fraudulent intent: () To make, draw, issue, utter
or ddiver any check, draft or order for the payment of money drawn on any bank,

3The version of section 97-19-39 ineffect at the time the arime was committed dlassified the crime
as afdony, regardless of the vaue of the property wrongly procured. The didtinction classifying the crime
as a misdemeanor when the value of the property taken is less than $500 was introduced in a 2003
amendment to the statute. See Laws 2003, Ch. 499, 8§ 5, f. duly 1, 2003. Dobbs' reliance upon a
verson of the gatute not in effect at the time of the crime further undermines his assertion that he was
actudly charged with a misdemeanor under section 97-19-39.
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corporation, firm or person for the purpose of obtaining money, services or any article of

vaue, or for the purpose of satisfying a preexisting debt or making a payment or payments

on a past due account or accounts, knowing at the time of making, drawing, issuing,

uttering or ddlivering said check, draft or order that the maker or drawer has not sufficient

fundsinor ondeposit withsuchbank, corporation, firmor personfor the payment of such

check, draft or order in full, and al other checks, drafts or orders upon such funds then

outsanding; (b) To close an account without leaving sufficient funds to cover dl

outstanding checks written on such account.
Miss. Code Amn. § 97-19-55 (Rev. 2000). Section 97-19-67 of the Mississippi Code prescribes the
punishment for violations of section 97-19-55, and defines as a fdony the violation of section 97-19-55
wherethecheck inquestioniswrittenfor $100 or more. Miss. Code Ann. § 97-19-67(1)(d) (Rev. 2000).
In such an ingtance, a person found guilty of committing the offense may be fined between $100 and
$1,000, may be imprisoned up to three years, or may face both afine and prison sentence. 1d.
5. The indictment againgt Dobbstracksthe statutory language set forthin section, 97-19-55, charging
that:

DENNIS DOBBS . . . unlawfully, wilfully & felonioudy obtainjed] merchandise, the

property of Wal-Mart Stores, Inc., by presenting to an employee of Wal-Mart Stores,

Inc., a certain check on BankFirst, Inc., well knowing at the time of issuing, Sgning and

ddivering said check, that he did not have asufficdent amount of money or fundson deposit

to his credit in said bank with which to pay said check . . . .
Furthermore, a the hearing in which Dobbs pled guilty, he acknowledged that he understood the charge
againgt him was that he passed a bad check over $100, and that he had been informed of the elements of
the offense. Heaso sated that he understood that the maximum sentence he could receive was asentence

of up to three years of imprisonment and a fine of not more than $1,000.



T6. Dobbs' assertionthat he was charged withamisdemeanor and thusimproperly sentencedis clearly
incorrect, as shown by the indictment and pleacolloquy. Asthisisthe only ground upon which Dobbs
bases his clam that his pleawas not entered voluntarily and intelligently, this daim of error mugt fail.
[I. WHETHER DOBBS RECEIVED INEFFECTIVE ASSISTANCE OF
COUNSEL.

q7. Dobbs dso cdams that he suffered from ineffective assstance of counsd in two respects. Firdt,
Dobbs clamsthat his agppointed defense counsdl, Thad Buck, served as an assgant didrict attorney in
prior crimind proceedings againgt him for uttering bad checks. Secondly, Dobbs claims that defense
counsd mided him into entering a plea agreement in the present case.

118. The test for ineffective assi stance of counsd isstated in Strickland v. Washington, 466 U.S. 668
(1984). Under Srickland, the defendant bears the burdenof establishingineffective assi stance of counsd.
Inorder tomeet thisburden, the defendant must show (1) that defense counsdl’ s performance was deficient
when measured by the objective standard of reasonable professond competence, and (2) that the
defendant was prejudiced by counsd’ sfalureto meet that Sandard. Pleasv. State, 766 So. 2d 41, 42
(13) (Miss. Ct. App. 2000) (citing Wiley v. State, 750 So. 2d 1193, 1198 (T11) (Miss. 1999)). Where
a defendant enters a guilty plea, the key question is whether “there is a reasonable probability that had
counsdl’ sassi stance been effective, [the defendant] would not have pled guilty, but would have ingsted on
goingtotrid.” Id. at 43 (17) (citing Bell v. State, 751 So. 2d 1035, 1038 (114) (Miss. 1999)). Sucha
defendant “must specificdly dlege facts showing that effective assstance of counsal was not in fact
rendered, and he mug dlege with specificity the fact that but for such purported actions by ineffective
counsd, the results of the tria court decisonwould have beendifferent.” Roby v. State, 861 So. 2d 368,

370 (18) (quating Smith v. State, 434 So. 2d 212, 219 (Miss. 1983)). Furthermore, in the case of a



purported conflict of interest, the United States Supreme Court has stated that “[p]rgudice is presumed
only ifthe defendant demonstratesthat counsd * actively represented conflicting interests’ and that an* actua
conflict of interest adversdy affected his lawyer's performance.’” Davis v. State, 897 So. 2d 960, 970
(1130) (Miss. 2004) (citing Strickland, 466 U.S. at 692)).
T9. Other than the purported conflict of interest, Dobbsfalsto specificaly identify how his atorney’s
performance was deficient; furthermore, the record does not reflect deficient performance on the part of
Dobbs scounsd. Astothedleged conflict of interest, Dobbs has not shown that an actud conflict existed,
that his attorney actively represented other interests, or that the conflict (if any) adversely affected his
attorney’ s performance. Dobhbs has not met his burden of proof on this claim of error, and thusthisissue
iswithout merit.

1. WHETHER DOBBSWASEXPOSED TO DOUBLE JEOPARDY.
110. Dobbsdamsthat hisfalure to pay redtitution pursuant to aprior fdony convictionfor uttering bad
checks was used as the reasonto revoke histermof post-rel ease supervisoninthe present case, and that
this impermissbly exposed him to double jeopardy. In dismissing Dobbs s motion for post-conviction
relief, the drcuit court found that Dobbs' spost-rel ease supervis onwasrevoked due to ana cohol violation.
Asthereisnothing inthe record to contradict the circuit court’ sfinding, we cannot rule that this findingwas
clearly erroneous. Accordingly, we find this issue to be without merit.
111. THE JUDGMENT OF THE CLAY COUNTY CIRCUIT COURT DISMISSING THE
MOTION FOR POST-CONVICTION RELIEF IS AFFIRMED. ALL COSTS OF THIS

APPEAL ARE ASSESSED TO CLAY COUNTY.

KING, CJ., LEE AND MYERS, P.JJ., SOUTHWICK, IRVING, CHANDLER,
GRIFFIS, ISHEE AND ROBERTS, JJ., CONCUR.



