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BARNES, J., FOR THE COURT:
1. Dennis Jacob Berry, pro se, gppeals the dismissa of his motion for post-conviction relief by the
Circuit Court of Warren County. Finding no error, we affirm.

SUMMARY OF FACTSAND PROCEDURAL HISTORY

12. InFebruary 1997, Berry pled guilty in the Circuit Court of Warren County to two countsof armed
robbery. On the first count, Berry was sentenced to twenty years in the custody of the Mississippi
Depatment of Corrections, with ten years suspended and five years of supervised probation. On the

second count, Berry was sentenced to eighteen years, with ten years suspended and five years of



supervised probation. The circuit court ordered that the sentences run consecutively. At some point after
his conviction, Berry filed amotion for post-conviction relief, whichwas dismissed by the Warren County
Circuit Court by an order dated August 15, 1997.
13. On dune 17, 2004, Berry filed a second motion for post-conviction relief, styled “Motion For
Leave To FHle Amended Complaint,” inwhich he asserted that he had beenillegdly sentenced, that he had
been denied effective assstance of counsd, and that his guilty plea had not been entered knowingly and
voluntarily. The Circuit Court of Warren County dismissed Berry’s motion, stating thet it was barred as
being untimely and further barred as successive. Aggrieved, Berry timely appeded to this Court.
ISSUE AND ANALYSIS
STANDARD OF REVIEW
14. Our standard of review on adenid of a motion for post-conviction relief is wel-established. We
will not reverse the trid court unless we find that the court’s decison was clearly erroneous. Smith v.
State, 806 So. 2d 1148, 1150 (13) (Miss. Ct. App. 2002).

I. WHETHER THE CIRCUIT COURT ERRED IN DENYING BERRY'S
MOTION FOR POST-CONVICTION RELIEF.

15.  Wefind that the drcuit court properly dismissed Berry’ smotionas a successive writ prohibited by
section 99-39-27(9) of the Mississippi Code Annotated (Supp. 2001), whichgtates that “[t]he dismissal
or denid of anapplication under this sectionisafind judgment and shdl be abar to asecond or successve
gpplication under thisarticle” Section 99-39-27(9) excepts from the rule againgt successive writs those
cases in which (1) the prisoner can demondtrate either that there has been an intervening decision of the

Supreme Court of ether the State of Mississppi or the United States whichwould have actudly adversely



affected the outcome of his conviction or sentence; (2) where the prisoner has evidence, not reasonably
discoverable at the time of trid, whichis of suchnaturethat it would be practicaly conclusive that had such
beenintroduced at trid it would have caused adifferent result in the conviction or sentence; and (3) where
the prisoner clamsthat his sentence has expired or his probation, parole or conditiona release has been
unlanvfully revoked. Miss. Code Ann. 8 99-39-27(9) (Supp. 2001). Seealso Mastonv. State, 750 So.

2d 1234, 1236 (120) (Miss. 1999). Berry claims none of these exceptions. Additiondly, the Missssppi

Supreme Court has hdd that “[€]rrors affecting fundamentd condtitutiona rights may be excepted from
procedura bars which would otherwise prohibit their congderation.” Luckett v. State, 582 So. 2d 428,

430 (Miss. 1991).

T6. In addition to finding that none of the statutory exceptions gppliesinBerry’ scase, we dso find no

violation of Berry’'s fundamentd rights that would judtify lifting the bar againgt successive writs. Berry
damsthat he wasillegdly sentenced because, asaprior feon, hewas not digible for a partially suspended

sentence. SeeMiss. Code Ann. 847-7-33(1) (Rev. 2004) (prohibiting imposition of suspended sentence
where defendant has been convicted of a fdony on a prior occasion). We have recognized that a
defendant’ s fundamentd right of freedom is violated when the sentence imposes an undue burden on the
defendant. See Pruitt v. State, 846 So. 2d 271, 274 (19) (Miss. Ct. App. 2003). In the present case,

for each count of armed robbery, Berry could have been sentenced to anything lessthanlifeinprison. See
Miss. Code Ann. 8 97-3-79 (Rev. 1994). Ingtead, he was sentenced to atota of thirty-eight years of

imprisonment, with twenty years suspended. We have aso held that when a felon benefits from a
suspended sentence, no fundamentd right isviolated. See Pruitt, 846 So. 2d at 274 (110) (A convicted

fdon may not quietly enjoy the benefitsof an illegdly lenient sentence, and later attack the sentence when

3



suddenly it is in his interest to do s0”). Because the circuit court’s sentence did not violate Berry’s
fundamenta right of freedom, we find that the procedura bar against successive writs gpplies.
q7. Asto Bery's clam of ineffective assstance of counsd, in Bevill v. State, 669 So. 2d 14, 17
(Miss. 1996), the Mississippi Supreme Court stated that:
It is conceivable that under the facts of a particular case, this Court might find that a
lawyer's performance was so deficient, and so prgudicia to the defendant that the
defendant’ sfundamentd congtitutiond rightswere violated. However, thisCourt hasnever
held that merely raising adam of ineffective assstance of counsd is sufficient to surmount
the procedura bar.
In the present case, Berry’ s mere assartions of ineffective assistance are not sufficient to establish that his
fundamentd condtitutiond rights wereviolated. Thereisno evidencein the record suggesting thet Berry's
counsd acted other than capably. Thus, Berry is unable to show a violation of his fundamental
condtitutiond rights that would justify an exception to the bar againgt successve writs.
T18. Finding that the drcuit court properly dismissed Berry’s motion for post-conviction relief as
successve, we afirm.
19. THEJUDGMENTOFTHECIRCUIT COURT OF WARREN COUNTY DISMISSING
THEMOTION FOR POST-CONVICTION RELIEF ISAFFIRMED. ALL COSTSOF THIS
APPEAL ARE ASSESSED TO WARREN COUNTY.

KING, CJ., LEE AND MYERS, P.JJ., SOUTHWICK, IRVING, CHANDLER,
GRIFFIS, ISHEE AND ROBERTS, JJ., CONCUR.



