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PITTMAN, CHIEF JUSTICE, FOR THE COURT:

M.  Afteraformd hearing, theComplant Tribund of the Court found attorney HenriettaSiveaney guilty
of violating severd rules of the Missssppl Rules of Professond Conduct and suspended her from the
practice of law for one year. The Bar gppeds and requeds that the Court review the sanctions and
determine if the punishment wastoo leniant in light of Siveeney’ smisconduct. Wedfirm thefindingsof the

Tribund and render a suspenson for three years.

FACTS



2. JamesAllen Farley (Farley) died on November 27, 1995 leaving three surviving harsa-law: his
brother, Adam Farley, I. (Adam) and histwo Sgers, NannieMaeHal (Hal) and Annie Rankin (Rankin).
On March 15, 1996, the Chancery Court of Covington County gppointed Rankin asthe Adminigtratrix of
Farley'setae On April 1, 1996, David Shoemeke, theattorney for Adam and Hall, wrateto Henrietta
Sweengy, the dtorney for Rankin, requesting an inventory and an accounting of the estate property.
Shoemakewrotetwicewith samerequests, but Sveeney never reponded. Withthethird and find request
dated October 4, 1996, Shoemake expressed hisdients concarnsthat Rankin had taken persondty from
Farley's resdence that bdonged to Farley’'s edtate, taken possession of Farley’s automobile, and
removed funds from Fairley’s acocount & Covington County Bank. Also, he expressad their concerns
regarding the location of the proceeds of Fairley’s $100,000 life insurance policy and money hdd in
another bank account & Union PlantersBank. On Novermber 26, 1996, the Covington County Chancdllor
granted apetition, joined by al threehars(Adam, Hal, and Rankin), authorizing Rankin, asAdminigratrix,
to sl certain red property of the edtate.

13.  OnApril 1, 1997, Shoemeke, on behdf of hisdients, filed amation to compd Rankin to provide
an inventory and an accounting. On May 9, 1997, the chancery court granted the motion and required
Rankin to fileafull and complete inventory and accounting before May 12, 1997. Without serving either
the other two hears or ther atorney, on May 15 Rankin filed a Petition for Approvd of Fre and Find
Acoount of Executor and Clodng of the Edtate. This petition failed to render an accounting of recaipts or
disbursements from Fairley’s edate, and indicated that Snce the inception of the estate Rankin hed logt
meany of theassetsbd onging totheedtate. The petition mentioned the two bank accountsand theinsurance

proceeds, but did not account for their wheresbouts. Additiondly, the petition indicated thet Rankin sold



Farley’s automobile without court gpprova or natice to other parties. On July 31, 1997, Rankin was
removed as the Adminidiratrix and ordered to provide an accounting by August 13.

4.  Almogttwoyearslater, Adam and Hal filed amoation to cite Rankin for contempt of court because
she faled to file an inventory or an accounting and for her negligence and misconduct in managing the
edtate. Thechancary court entered ajudgment on August 27, 1999. Rdevant to Sweeney, the court found
that in November or December of 1996 Sweeney endorsed and deposited into her trust account acheck
payableto Farley’ s Edate that she recelved as proceeds from the sdle of etate property. Likewise, the
court noted that Siweeney only produced the proceeds from this check two days prior to the hearing. The
court found thet proceedsfrom thesdeof Fairley’ sautomobileand other persond property (gpproximeately
$2,000) were paid to either Sveeney or Rankin and that these two women mishend ed assets of theestate
and falled or refused to turn over assats of theestateto the present Adminigratrix. Following thisjudgment,
the Missssippi Bar began an investigation.

1.  The Ba determined that Siveeney, as counsd for Rankin, had in her possession a check dated
November 7, 1996, in the amount of $6,600.65 resulting from the sde of estate property and payableto
the “Edtate of James Fairley.” She depodited this check into her trust account a Citizens State Bank in
Mages, Mississippi, on December 19, 1996, Between December 19, 1996, and August 20, 1999, the
baance of Sweeney’ s trust account frequently fdl below $6,600.65.

6.  TheComplaint Tribund held that Siveeney misappropriated her dient’ s property for her own use
and bendfit; that she should have been aware thet the funds she received were not to be deposited in her
trust account but ingteed into a separate account; and that she dlowed assets of the estate to be sold

without court goprovd.



7. The Complant Tribund’s decison fallowed a formd investigation and a hearing on Sweaney’s
conduct. At no time throughout the proceedings or this goped did Siweeney gppear or respond to the
dlegations. The transcript from the hearing reflects thet counsdl for the Bar, Chrigtina Jecqudine Kesey,
spokewith Siveeney the day before the hearing and that Sveeney sated shewas having on going persond
problems related to her children and that she was under the care of a psychiaris. Sweeney said she
planned to dose her practice and consdered rdocating to North Cardlina. Further, she acknowledged
that shewasin default and expressed her hope thet the Tribund would be lenient.
8.  TheTribund entered adefault judgment finding thet, by dear and convinaing evidence, Sveeney
engaged in conduct invalving dishonesty, fraud, decait, misrepresentation and violated certain Rules of
Professiond Conduct, induding:
Rue 1.1, MRPC, which providestha alavyer shdl provide competent representation to
adient. Competent representation requiresthe legd knowledge, kill, thoroughnessand
preparation reasonably necessary for the representation.

Rue 1.3, MRPC, which provides that alavyer shdl act with reasonadle diligence and
promptness in representing adient.

Rue 1.4, MRPC, which provides that alavyer dhdl kegp adient reasonably informed
about thesatus of ametter and promptly comply with ressonable requestsfor informetion
and dhdll further explain amétter to the extent reasonably necessary to permit thedient to
meke informed decisons regarding the representation.

Rule 1.15, MRPC, which providesthe conditionsfor alawyer holding property beonging
toadient.

Rue84 (a ¢, and d), MRPC, which providesthet it is professona misconduct to violate
or atempt to violate the rules of the professiond conduct, to engage in conduct involving
dishonedly, fraud, decat and misrepresentation or to engage in conduct thet is prgudicid
to the adminigration of judice

STANDARD OF REVIEW




T0. This Court has exdusive and inherent jurisdiction of metters pertaining to atorney discipling,
reindtatement, and gppointment of recaivers for sugpended and disharred atorneys. Rules of Discipline
for Miss State Bar 1(a). Apped s from judgments rendered by the complaint tribund are provided for in
Miss Code Ann. 8 73-3-329 (1999). On apped, this Court, “shdl review the entire record and the
findings and condusions of the Tribund, and shal render such orders as the Court may find gppropriate”
Footev. Miss. State Bar Ass'n, 517 So.2d 561, 564 (Miss. 1987). Wereview the evidence under
the de novo gandard, on a case-by-case bag's, gtting asthe trier of fact, and no subgantia evidence or
meanifes eror ruleshiddsthe Tribuna from scrutiny. Foote, 517 So.2d a 564 (ating Hoffman v. Miss.
State Bar Ass’'n, 508 S0.2d 1120, 1124 (Miss. 1987); Vining v. Miss. State Bar Ass' n, 508 So.2d
1047, 1049 (Miss. 1987)). However, the Court may give deference to the findings of the Tribund.
Parrish v. Miss. Bar, 691 So.2d 904, 906 (Miss. 1996), (citing Miss. State Bar v. Odom, 566
S0.2d 712, 714 (Miss. 1990)).

DISCUSSION

110. The only issue before this Court: Is whether the one year sugpenson imposed on Sweeney was
auffident under the facts and gpplicable lan?

11. Theprimary concarn when imposing sanctions for attorney misconduct isthat the punishment be
auffident “to vindicatein the eyes of the public the overdl reputation of theBar.” Parrish, 691 So.2d a
907 (atations omitted). The Court usestwo sats of ariteriawhen reviewing the sanctions for misconduct.
Miss. Bar v. Alexander, 669 S0.2d 40, 42 (Miss. 1996). However, the Court is essentidly “freeto
evauae the discipline imposad onan attorney and on review modify punishment as nesded to best sarve
theinterest of theBar and public.” Parrish, 691 So.2d at 907 (atingMiss. State Bar v. Blackmon,

600 S0.2d 166, 173 (Miss. 1992)).



112. Thefird s&t of criteriaemployed by this Court indude:

(1) the nature of the conduct involved,

(2) the need to deter Smilar misconduct;

(3) the presarvation of the dignity and reputation of the profession;

(4) the protection of the public; and

(5) the sanctionsimposed in Smilar cases.
Parrish, 691 So.2d at 907; Alexander, 669 So.2d at 42; Miss. Bar v. Attorney ST, 621 So.2d 229,
233 (Miss. 1993). Thesecond st of criteriawe congder ariginatesfromthe ABA sandardsfor imposing
sanctions. Theseindude

(@ the duty violated,

(b) the lawyer' smentd date;

(©) theactud or potentid injury caused by the lawyer’ s misconduct; and

(d) the exigtence of aggravating or mitigating drcumstances.
Parrish, 691 So.2d at 907; Blackmon, 600 So.2d at 173.
113. BecauseSwveeney faledtorespond tothedlegations thefactud findingsof thejudgment arebased
0ldy onthe Ba’scomplaint.  An exhaudive andyd's gpplying the eght factors to Sveeney’ s actionsis
not needed. Because the alegations are uncontroverted, Siveeney’s misconduct dearly warrants a
sgnificant sanction.
114. Itisundigouted that Sveeney misgppropriated funds beonging to the estate. Unquedtionably,
mishending of edtate funds s the type of professiona misconduct thet the Court and the Bar mugt deter.
Suchmisconduct reved sawant of persond honesty and integrity and reflectsnegatively upon anatorney’s
fitnessto practice law.
115. Fdlowingacourt order, Sveeney medethe proper dishursements. Thus, economicaly speeking,
little injury resulted from Siveeney’ s conduct. However, there will be Sgnificant injury to the dignity and

reputationto the professonif atorneysarenot substantiadly punished for converting dient funds The Court



has held that alawyer should not be rewarded for findly doing what heisdready obliged to do. Foote,
517 So.2d a 565 (citing Clark v. Miss. State Bar Ass'n, 471 So.2d 352, 357 (Miss. 1985)). “The
redtitution by an attorney of funds previoudy misgppropriaied does nat mitigete the offense, particularly
where the restitution has been made under pressure” Clark, 471 So.2d at 357.

116. The Bar suggests that the proper pendty for Sweeney’s conduct is ether disbarment or, a a
minmum, athree-year sugpension. Our review of precedent indicatesthat the punishment variesin rdation
to thedrcumdances. InHaimesv. Miss. Bar, 601 S0.2d 851 (Miss. 1992), wehdd that an atorney’s
commingling of fundsbe onging to theguardianship of aminor warranted disbarment. Haimes, 601 So.2d
a 855. This Court dated that “there may be worse dns, but the ultimate wrong of a lawyer to his
professonistodivert dients and third parties fundsentrusted tohimto anunauthorizeduse” 1d. (atations
omitted). A lawyer guilty of such conduct exhibitsacheracter trait totdly at oddswith the purposes, idedls
and objectives of our professon. 1d.

17. InMiss. StateBar Ass nv. Strickland, 492 So.2d 567 (Miss. 1986), thisCourt held thet the
converson of estate funds merited a three-year sugpenson, not withsanding the atorney’s persond
problems induding addiction to d cohal. We sated thet Strickland’ staking of money beonging to an estete
he represented and converting the money for his own use involved mord turpitude. 1d. a 573. After
dosdy andyzing Strickland, we condude that Siveeney’ s punishment should not exceed thet imposd
on Strickland.

118. Strickland's activdy sought to defraud the judidary with forged documents and continued to

practice law despite asugpenson. Strickland eventudly abandoned efortsto mideed thejudidary while



defending himsdlf, and focused on presanting evidence of “inddious dcohalism.”  Conversdy, Siveeney
never sought to midead the Tribund or the investigation.  Actudly, Sveeney faled to do anything.

119.  The public and members of the bar must understand the seriousness of proceedings before the
Complaint Tribund. Sweeney’ s conduct and decision not to respond, or even gopear, beforethetribund
ought to be sgnificantly punished. Her failure to respond to the dlegations or appear before the tribund
are dmog as srious as her misconduct. However, Siveeney’ s td gphone conversation with Kdsey and
her failure to provide a defense leedsthe Court to believe that Siveeney may indeed have serious persond
problems. The failure to defend one' s Hf isindicative of a person with serious persond problems (i.e
depression). Thefalureto defend hersdf may be more persuiasive testimony regarding persond problems
thanany medicd affidavitsshecould have provided. Neverthd ess, the presenceof persond problemsdoes
not excuse Sveeney’ s misconduct or her failure to respond to the Tribund.

CONCLUSON

120. Based ontherecord, the Court finds Siveeney’ smisconduct desarving of agregter punishment then
the one-year suspension imposed by the Complaint Tribund. Because the facts are uncontroverted, we
hereby affirm the tribunds findings of fact, reverse the one-year sugpenson, and suspend Herigtta
Sweeney from practicing law in the Sate of Missssippi for three years.

121. HENRIETTA SWEENEY IS SUSPENDED FROM PRACTICING LAW IN THE
STATE OF MISSISS PPl FOR THREE YEARS.

SMITH, P.J., WALLER, DIAZ AND CARLSON, JJ., CONCUR. GRAVES, J,
CONCURSIN RESULT ONLY. EASLEY, J., CONCURSIN PART AND DISSENTSIN
PART WITHOUT SEPARATE WRITTEN OPINION. COBB, J., CONCURSIN PART
AND DISSENTSIN PART WITH SEPARATEWRITTEN OPINION. McRAE, P.J.,NOT
PARTICIPATING.

COBB, JUSTICE, CONCURRING IN PART AND DISSENTING IN PART:



122. | concur with the mgority's conclusion that atorney Henrietta Siveeney was guilty of serious
professiona misconduct, but | disagree with the mgority's condusion that athree-year suspensonisan
gopropriate disciplinary sanction. This Court should lend its maximum support to the Missssppi Bar's
efforts to drictly enforce the highest ethicd sandards for the legd community. Sweeney hdd edtate
proceeds for over two yearswithout making any effort to disourse them to their rightful owner. Her bank
account balance indicates thet this money ostensbly held in trust was improperly used by Sveeney. The
Complaint Tribund found that she had misgppropriated for her own usethe property of her dient and thet
she hed dlowed estate assetsto be sold without court approva. Moreover, Siveeney did not even gppear
beforethetribund, citing family-rdated” persond problems” sothat adefault judgment wasentered againgt
her.
923. ThisCourt has gated:

There can benolegd professi on inthe absence of scrupulous honesty by atorneyswith

other people’ s money. Public confidence hereis vitd. There may beworse ans, but the

ultimatewr ong of alawvyer to hisprofessonisto divert dients and third parties funds

entrusted to him to an unauthorized use. A lawyer guilty of such conduct exhibits a

character trait totally a odds with the purposes, idedls and objectives of our professon.
Reid v. Miss. State Bar, 586 So. 2d 786, 788 (Miss. 1991). The mgority acknowledges that
Sweeney hasbehaved “totaly a oddswith the purposes, ided sand objectives of our professon,” but then
bdiesitswords by finding her conduct towarrant only athree-year suspenson. In my view, the“utimete
wrong,” professondly goeeking, should carry the ultimate professond pendty, dissarment. Themgority
finds Siweeney’ s non-gppearance before the tribund “dmost as serious as her misconduct” and saysthat
her fallure to gppear “ought to be ggnificantly punished.” But then it assgns the same punisiment aswe

have meted out to atorneys guilty of commingling, without additiond fault. Its man authority is



Mississippi State Bar Ass'n v. Strickland, 492 So. 2d 567 (Miss. 1986), in which this Court
sugpended for three years an atorney whose conduct had been arguably more reprehengble than
Sveeney's

724. However, past pendties are only one dement for this Court to condder:

This Court has conddered five (5) factorsin determining the saverity of the sanction when
an atorney issubject to discipline

(A) Nature of the misconduct involved;

(B) Need to deter Imilar misconduct;

(C) Presarvaion of dignity and reputation of thelegd professon;

(D) Protection of the public; and

(B) Senctionsimposed in Smilar cases
Stegall v. Miss. Bar, 618 So. 2d 1291, 1294 (Miss. 1993) (quoting Cul pepper v. Miss. State Bar,
588 S0. 2d 413, 420 (Miss. 1991)). What may have been wel-intentioned leniency in the past ought not
prevent this Court’ s present-day effortsto promote the highest professond sandards. The reputation of
our gate' s atorneysin the eyes of the public isthe prindpa condderation in determining what sanctions
are proper, Miss. Bar v. Walls, 797 So. 2d 217, 219 (Miss. 2001) (quoting Hall v. Miss. Bar, 631
So. 2d 120, 125 (Miss. 1993)). | do not think anything would darm the public more about its own
dedings with atorneysthan thefear that dient money isnot baing handlied with theutmogt propriety, or thet
the rare attorneys who mishandle dient money are not baing punished with the utmogt severity.
125. Notwithsanding our compasson for Sweeney’s parsond problems, whatever they may be, we

should not lose Sght of the fact that Siweeney’ s conduct—yperhgps because of those problems, perhgps

10



not'—has put her far beyond the bounds of what the Missssippi legd community expects of itsmembears

| therefore would disbar Sveeney.

11 am troubled by the mgority’s satement that her “failure to defend hersdf may be more
persuadve tesimony regarding persond problems than any medicd afidavits she could have provided.”
Mg. op. & 8. This could encourage mafeasant atorneys to absent themsdves from disaplinary
procesdings and to plead nonspedific persond problemsin the cd culated hopes of obtaining mercy from
awdl-meaning tribundl.
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