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CARLSON, JUSTICE, FOR THE COURT:
1.  Robet E. Wachtler, adty employee struck by a aty truck operated by another city employee,
gopeds from the Hancock County Circuit Court’s grant of summary judgment which hed he was not
entitled to recaive uninsured motorist benefits under insurance polidesissued to Wachtler by State Farm
Mutud Automobile Insurance Company ("State Farm™). Finding that the drcuit court correctly held
Wechtler was not legdly entitled to recover from his co-employee, we afirm the crcuit court's grant of

summary judgment in favor of Sate Farm.

FACTSAND PROCEEDINGSIN THE TRIAL COURT




2. OnFebruary 11, 2000, Robert E. Wachtler, an employee of the City of Wavdland, was struck
by acity truck operated by Kevin Gillum, Wachtler's co-employee. As aresult of hisinjuries, Wachtler
asserted aworkers compensation dam againg the City of Wavdand. Wachtler dso assated adam
agang State Farm, his persond insurer, for uninsured maotorist (UM) coverage under two family policies
After an invedigation, State Farm determined both Gillum and the City of Wavdand to be immune from
tort lighility to Wachtler under the provisons of the Missssppi Tort Clams Act* and the Mississppi
Workers Compensation Act,? respectively. State Farm, therefore, denied Wachtler's daims conduding
Waechtler was not legdlly entitled to recover damages fromthe owner or operator of an uninsured motor
vehide
18.  Sectionlll Coverage U of State Farm's policy provides:

Wewill pay damagesfor bodily injury aninsured islegdly entitled to collect fromthe

owner or driver of an uninsured motor vehicle. Thebodily injury must be caused

by [an] accident ariging out of the operation, maintenance or use of anuninsured motor
vehicle.

(emphagsin origindl).

4. On November 21, 2000, State Farm filed its complaint in this action seeking dedaraory rdief
pursuant to M.R.C.P. 57. Wachtler answered the complant dleging Gillum to be an uninsured motorist
which would, therefore, permit Wachtler to receve UM benefits under the contracts of insurance
maintained with hisinsurer, Siate Farm.

B.  SaeFarm moved for summary judgment stating thet because Wachtler was not legdly entitled to

recover from Gillum, his co-employee, Wachtler should nat be able to pursue a dam under his UM

!Miss. Code Ann. 88 11-46-1 to -23 (Rev. 2002).
2Miss. Code Ann. §8 71-3-1 to -129 (Rev. 2000 & Supp. 2002).
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coverage. After ahearing, the drcuit court granted State Farm's motion for summary judgment, holding
that Snce Wachtler was preduded from legdly recovering from Gillum, State Farm hed no obligation to
pay UM benefitsto Wachtler.

6.  Fdlowingtheorder of thecrcuit court, Wachtler timdly filed hisgoped raising only oneisaue, thet
being whether the drcuit court erred in granting State Farm’s motion for summary judgment.

DISCUSSION

7. This Court employs a de novo Sandard in reviewing atrid court's grant of summary judgment.
Short v. ColumbusRubber & Gasket Co., 535 S0.2d 61, 65 (Miss. 1988). Summary judgment may
only be granted where there are no genuine issues of materid fact such that the moving party isentitled to
judgment as amétter of lawv. M.R.C.P. 56(c). Thetrid court must carefully review dl evidentiary matters
inthe light mog favorable to the non-moving party. Brown v. Credit Ctr., Inc., 444 So. 2d 358, 362
(Miss. 1983). If inthisview, themoving party isentitled to judgment asametter of law, summary judgment
should be granted. | d.

18.  Insupport of hisargument that summeary judgment was improperly granted, Wachtler sates his
dam for uninsured matorist benfits for his work-rdated injury is not barred by the exdusive remedy
provison of the Workers Compensation Act. State Farm, however, argues the facts of the case sub
judiceareandogoustoM edder sv. United States Fidelity & Guaranty Co., 623 So. 2d 979 (Miss.
1993), wherethis Court hed the exdusivity provison of theWorkers Compensation Act barred recovery
under theemployer'suninsured motorist coverage. Therefore, State Farm asksthis Court to goply thesame
law to the case a bar because Wachtler's entitlement to UM benefits should not be determined by hisown

purchase of insurance, but ingead by whether he may legdly recover from Gillum.



19.  InMedders, anambulanceoperated by anemployeedf Williams Ambulance Sarvice ("Williams?)
collided with atruck. I d. a 980. Oswdlt, the driver, and his co-employee, Medders, weretrangporting a
patient to the hogpitd at the time of the accident. 1d. All passengersin the ambulance werekilled. 1 d. At
the time of the acadent, USF& G issued a busness automohile liability insurance palicy to Williams | d.
USR& G filed aninterpleeder action in order thet dl daimants could assart ther rights to the amounts due
under the terms and provisions of the palicy. | d. a 980-81. The hers of Medders filed a counterdam
dlegng that the driver's actionswere S0 grossy negligent thet they were removed from the exdusion found
in the Workers Compensation Act. | d. a 981. The counterdlaim adso ated that UM benefits should be
avalabletotheheirs 1d.

110.  Becausethepalicy contained cartain exdusions, USF& G argued thet according to Missssppi law,
UM benefits would not have been available to Medders hed he lived; therefore, they were not avallable
to hisheirs 1d. USF& G filed amoation for summary judgment assarting that Medders heirs were limited
to workers compensation benefits | d. Thedrcuit court found therewereno genuineissues of materid fact
and granted summary judgment in favor of USF&G. 1 d. at 982.

11. Theisue beforethis Court in Medder s was whether the exclusvity dause of the Workers
Compensation Act barred recovery under an employer’'s UM coverage where the uninsured motorist was
uninaured only because he was afdlow employee acting in the course and scope of hisemployment. 1 d.
980. The Court determined this analyss would depend upon the interpretation of "legaly entitled to
recover." | d. USF& G argued because the uninsured motorist was a co-employee, the heirs were barred

by the exdusvity dause of the Workers Compensation Act and the palicy itsdf. | d. at 983.



12.  Section 71-3-9, the exdusvity provison of the Workers Compensation Adct, sates in pertinent

Theligbility of an employer to pay compensation shal beexdusveandin placeof dl other
lishility of such employer to the employee, his legd representative, husband or wife,
parents, dependents, next-of-kin, and anyone otherwise entitled to recover damages a
common law or otherwise fromsuch employer on account of suchinjury or degth, exoept
that if an employer fallsto secure payment of compensation asrequired by thischapter, an
injured employee, or hislegd representativein case degth resultsfromtheinjury, may dect
to daim compensation under this chepter, or to maintain an action at law for damages on
acocount of such injury or degth.

Section 83-11-101(1), the uninsured motorist Satute, provides:

No automohile lighility insurance policy or contract hall be issued or ddivered after
January 1, 1967, unlessit contains an endorsement or provisons undertaking to pay the
insured dl sumswhich he shdl be legally entitled to recover as damages for bodily injury
or deeth fromtheowner or aperator of an uninsured motor vehide, within limitswhich shall
be nolessthan those st forth in the Mississppi Motor Vehide Sefety Responsibility Law,
as amended, under provisons goproved by the commissioner of insurance; however, a
the option of the insured, the uninsured motorit limits may be increased to limits not to
exceed those provided inthe palicy of bodily injury ligaility insurance of theinsured or such
lessr limits asthe insured dects to carry over the minimum requiremeant st forth by this
section. The coverage herein required shdl not be gpplicable where any insured named in
the palicy dhdl rgect the coverage in writing and provided further, that unless the named
insured regquests such coverage in writing, such coverage need not be provided in any
renewa palicy where the named insured had rgjected the coverage in connection with a
palicy previoudy issued to him by the same insurer.

113. FdlowingPerkinsv. InsuranceCo. of North America, 799 F.2d 955 (5th Cir. 1986), where
the Fifth Circuit gpplied Missssippi law and determined under the Missssppi Workers Compensation
Act's exdusve remedy daute that an employeeisnot legdly entitled to recover from an employer or co-
employee any damages the employee sudtains and thuswas nat entitled to UM benefitsfrom theinsured,
this Court determined there was no person from whom the Medders were legdly entitled to recover

damages pursuant to the UM gatute. M edder s, 623 So. 2d a 988. This Court held the dear meaning of



"legdly entitled to recover” limited the scope of coverage to those ingtances where the insured would be
entitied a thetime of theinjury to recover through legd action. 1 d. at 989.
14. Likethe harsin Medders, Wachtler compares his case to Barfield v. Barfield, 742 P.2d
1107 (Okla. 1987), wherethe Oklahoma Supreme Court dlowed UM coverage despiteimmunity crested
by workers compensation. In Barfield, a widow, whose husband was killed in the scope of his
employment in an accident dlegedly caused by his co-employee, brought awrongful degth action againgt
the co-employegsesateand againgt her husband'sinsurer for UM bendfits | d. at 1109. Becausethe court
found she was nat legdly entitled to recover any damages from the co-employeg, the court held the
exdusvity provison of the Workers Compensation Act barred thewidow's sLit againgt her hushand's co-
employee. 1d. a 1111. However, the court dso hdd the Satus and actions of the tortfeasor were
irrdlevant and did nat bar the widow'sdam againg her husband'sinsurer. 1 d. To reach this condusion,
the Oklahoma Supreme Court determined:
An uninsured motorigt carrier does not and in the tortfeasor's shoes and the condiitions
for recovery under an uninsured motorist policy can be sttisfied even if theinsured cannot
prove dl the dements of thetort againg the uninsured. Uptegraft v. Homel nsurance
Company, 662 P.2d 681 (Okl.1983) at 685 dates.
The words"legdly entitled to recover” Smply meen that the insured must
be ableto etablish fault on the part of the uninsured motorigt which gives
rise to damages and prove the extent of those dameges.
Barfield, 742 P.2d & 1112. The holding of the Oklahoma Supreme Court is contrary to amgority of
the juridictionsin this country and to this Court's holding and interpretation of "legdly entitled to recover”
inMedders.
115. Waeadhtler's rdiance on Barfield is migolaced. By usng a different andyds and a different

interpretationof "legdly entitled to recover than the one adopted by thisCourtinM edder s, theBarfield



court held an uninsured motorist does not gand in the shoes of the tortfeasor; and therefore, it found thet
the widow's dam againg her hushand's insurer would not be barred by the exdusvity provison of the
Workers Compensation Act.

116.  ThisCourt doesnot agreethat the contrary sandardinBar fiel d should befollowed so asto dlow
Weachtler to callect UM bendfits from State Farm. In M edder s, this Court dated:

Indeed, the mgority of jurisdictions, which have ruled on the issue with respect to the
injured party's policy and dl jurisdictions with respect to the employer's palicy, have hdd
that the exdusve remedy of worker's compensation bars recovery of UM benefitswhen
theinsured isinjured by aco-employee See, Allstate I ns. Co. v. Boynton, 486 So.2d
552 (Ha 1986), reviing443 S0.2d 427 (Digt.Ct.App.1984); Williams v. Thomas, 187
GaApp. 527, 370 SE.2d 773 (1988); Davis v. Allstate I ns. Co., 452 So.2d 310
(LaApp. 2 Cir. 1984); Mayfield v. Casualty Reciprocal Exchange, 442 So.2d
894 (La.Ct.App.1983); Gray v. Margot Inc., 408 So.2d 436 (La.Ct.App. 1981);
Carlisle v. State Dept. of Transportation and Development, 400 So.2d 284
(LaCt.App. 1981); Webb, 54 Ohio &.3d 61, 562 N.E.2d 132; Hopkins v. Auto-
Ownersins. Co., 41 Mich.App. 635, 200 N.W.2d 784 (1972); Kough v. N.J. Auto.
Full. Ins, 237 N.J.Super. 460, 568 A.2d 127 (A.D. 1990); Cormier v. Nat.
FarmersU. Prop. and Cas., 445 N.W.2d 644 (N.D. 1989); Perkins v. Insurance
Co. of North America, 799 F.2d 955 (5th Cir. 1986) (Applying its perception of
Missssppi law); Hubbel v. Western Fire Ins. Co., 218 Mont. 21, 706 P.2d 111
(1985); Aetna Cas. & Sur. Co. v. Dodson, 235 Va. 346, 367 S.E.2d 505 (1988);
Peterson v. Kludt, 317 N.W.2d 43 (Minn. 1982); Sayan v. United Services Auto.
Ass'n, 43Wash.App. 148, 716 P.2d 895 (1986) (Holding the opposite of theBal dwin
with repect to the Feres doctrine)

623 So. 2d at 986-87.

M17. InKough, apassenger, whowasinjured by the negligence of her co-employes, filed suit to compd
her persond insurer to arbitrate her daimto UM benefits. 568 A.2d a 128. Theinsurance company denied
UM bendits dter detlermining the plaintiff was not legdly entitied to recover from her co-employee 1 d.

The New Jersey Superior Court, Appdlate Divison, agreed and hed because of the workers



compensation bar, the plaintiff was not "legdly entitled to recover” dameges from her co-employee, thus
shewas not entitled to recover UM benefits from her insurer. 1 d. at 132.

118. InCormier, theplantiff, apassanger who wasinjured in an automohile driven by aco-employee,
and her hushand filed sLit againg the co-employedsinsurer and thair persond insurer daiming they were
entitled to UM benefits under both policies. 445 N.W.2d at 645. The Supreme Court of North Dakota
held the policy language and datutory language dearly dated that "an insured is entitled to uninsured
motorig benefits only if sheis 'legdly entitied to recover' damages from the owner or operator of an

uninfuredvehide" | d. at 646.

We bdieve that the dear meaning of the language, "legdly entitled to recover,” importsa
condition precedent to the uninsured motorigt insurer's obligetion thet the insured have a
legelly enforcegble right to recover damages from the owner or operator of the uninsured
moator vehidle. Because workers compensation is the exdusive remedy for an injured
employee againg a co-employee, Cormier does not have a legdly enforcesble right to
recover damages from Fankhand and, therefore, isnot "legdly entitled to recover.”

I d.

119.  Unlikethe courtinBarfield, thecourtsin Kough and Cormier adopted the sameinterpretation
of "legdly entitled to recover™ asthis Court later did inMedder s. Infallowing our dedsonin M edder s,
aswdl asthe hddingsof Kough and Cormier, and many other jurisdictions which have addressed this
precise issue, this Court findsthet the exdusvity provison of the Workers Compensation Act completdy
bars Wachtler from recovering any damages from his co-employee. Thus Wachtler is not entitled to
recover UM benefits from his persond insurer.

CONCLUSON

920. ThisCourt findsit is of no moment whether Wachtler is seeking to recover UM benefitsfromhis

persond insurer or from the insurer of his co-employee based upon the legd doctrine of entitlement to



recovery. Therefore, based onour rulingin M edder s, defining "legdly entitled torecover,” andthevarious
rdingsin other jurisdictionswith g milar interpretations, thisCourt afirmstheruling of thedrcuit court which
held that Wachtler was nat legdly entitled to recover any damages from his co-employee and therefore,
was nat entitled to UM  bendfits from his persond insurer. The drcuit court's judgment is affirmed.
2. AFFIRMED.

PITTMAN, CJ.,SMITH, P.J., WALLER, COBB AND GRAVES, JJ., CONCUR.
MCcRAE, P.J., DISSENTS WITHOUT SEPARATE WRITTEN OPINION. EASLEY, J.,
CONCURS IN PART AND DISSENTS IN PART WITHOUT SEPARATE WRITTEN

OPINION. DIAZ,J.,DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY
McRAE, P.J.

DIAZ, JUSTICE, DISSENTING:

22.  Themgority basssitsdenid of Wadhtler’ sdam on the fact that heis atempting to recover from
aco-employee. Inmy opinion, that description of Wechtler' sdamisineccurate. Heisnot atempting to
recover anything from his co-employee, Kevin Gillum; rather, heis trying to recover from his insurance
company. The contract that Wechtler entered into with State Farm was separate from the protections
afforded him under the MTCA and the workers compensation saiute. Thus, dthough these satutes
provide his exdudve remedy againd the State of Missssppi, they are not his exdusve remedy agand
Sate Farm.

123. SaeFam’'sargument, accepted by the mgority, isthat because Wachtler is nat legdly entitled
to recover from Gillum, he should nat be dlowed to assat adam againg it. Thisargument overlooksthe
fact that, though Wachtler cannot assart adirect cause of action againgt Gillum, he has been dlowed to
pursue adminidrative remedies againg the Siate of Missssppi for Gillum's negligence
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f24. By predicating recovery under aprivatdy-contracted UM insurance contract upon theidentity of
the tortfeasor'semployer, themgority gppliesanonsenscd didinction. Inevery casethat aninsured seeks
UM coverage benefits, the tortfeasor will be someonefrom whom theinsured cannot recover. Otherwise,
the insured would Smply seek recovery from the tortfeasor. Indeed, the very purpose of UM coverage
isto provide insureds a means to be reimbursed for the negligence of someonewho cannot pay. In mogt
cases, thisfalurewill betheresult of atortfeasor whoisinsolvent or onewho fleesthe scene of an accident
and remains unidentified. However, underinsured matorists, such as Gillum, aso fal within the ambit of
UM protection.

125.  Uninsured motorist coverageis designed for the benfit of insuredsand nat insurers. LeeR. Russ
& Thomas F. Segdla, Couch on Insurance § 122:10, at 122-26 (3d ed.1997). The purpose of
uninsured motorist coverage is to benefit an insured by making available compensation for his property
damege, bodily injuries, or degth. State Farm Mut. Auto. I ns. Co. v. Daughdrill, 474 So.2d 1048,
1051 (Miss. 1985). Seeking to teke advantage of this bendfit, Wachtler contracted with Stete Farm for
UM protection. Now, after dutifully paying his premiums, he hasbeeninjured by an underinsured driver.
Weachtler has complied with hisend of the bargain, but this Court rdieves State Farm of itsrespongibility.
26. Waechtler enteredinto aprivateinsurance contract with State Farm. The State of Mississppi isnot
aparty to that contract. It isnat entitled to any of the bendfits or protections of Wachtler's contract with
Sate Farm. Likewise, State Farm should not be protected by the exdusivity provison of the Workers
Compensation Act.

927.  The purpose of the exdusvity provison of the MTCA and the Workers Compensation Actisto
limit theliability exposure of date government and other employers. Becausedlowing Wechtler to recover

10



from his privatdy-contracted insurance provider will not increese this exposure, | believe he should be
dlowedto pursuehisdam. Numerousdecisonsaf thisCourt have held that the uninsured motorigt Satute
isto beliberdly construed S0 asto provide coverage and that exceptions from coverage are to be drictly
condrued. Because the mgority falsto follow this admonition, | respectfully dissent.

McRAE, P.J., JOINSTHIS OPINION.
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