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CHANDLER, J,, FOR THE COURT:
1. Dr. Randdl and Angda Smith were granted an irreconcilable differences divorce after fourteen
years of marriage. The couple agreed to a property settlement, aimony payments and child custody
arrangements. Feding aggrieved, Randall gppedls arguing that some of the provisons outlined in the

Settlement agreement were in the form of periodic dimony and not intheform of lump sum dimony or the



divisonof marital assets. Dueto aseriesof materia changesin circumstances, he arguesthat his payments
should either be terminated or modified. Finding no error, we affirm.

FACTS
92. Dr. Randd! Smith and Angela Smith were married on January 24, 1986. The couple had a son
and Angdaadopted Randd l'sdaughter from hispreviousmarriage. After thebirth of their son, Angdaquit
her career to stay home with the children. At the time of their separation Randdl's income was $18,000
per month.
113. During the marriage Randdl and Angela had a waterfront home located at the Ross Barnett
Reservoir in Rankin County. In February 1999, the parties separated and Randa| purchased atownhouse
in Brandon, Missssippi, for Angela and the two children. Angela currently lives there dong with the
children and her current husband, Trey Little.
14. During the separation Angela began an affair with Trey Little. Randdl was aware of the
relationship. On November 3, 1999, the parties filed for divorce based upon irreconcilable differences.
On February 14, 2000, afina decree for divorce was granted. Four days later, on February 18, 2000,
Angelaand Trey married. Five months later on June 22, 2000, Angela gave birth to achild. Thereisno
dispute that Trey isthe father.
5. The day after the child was born, Randdll filed a"Motion To Set Aside the Judgment of Divorce,"
dleging that Angela had intentionaly withhed information concerning her pregnancy and had thereby
perpetrated afraud upon Randall and thetrid court. Randal argued that he never would have entered into
the agreement had he known about the pregnancy. Thetrid judge dismissed the motion because Randdl
had failed to show by dear and convincing evidence that Angdla, at the time of signing the joint complaint

on November 2, 1999, knew she was pregnant.



T6. On February 1, 2001, Randd| filed an amended petition to modify thejudgment. He now agppeds
thetria court'sruling onthefollowing issues. Firg, heseeksto rdieve hisobligation to provide Angelawith
the Jeguar automobile and to pay her $400 per month after the termination of thelease. Second, he seeks
to stop payments made on the Brandon, Mississppi townhouse. Heaso movesfor relief of thetria court's
order that he pay Angdafor axty months following the sde of the resdences.

LAW AND ANALYSIS
q7. Randdl clams that the two provisons concerning the Jaguar automobile and the townhouse
resdence were in the form of periodic dimony. Due to three materid changesin circumstances, Randdl
argues tha the agreement is modifiable. These three changesin circumstances incdlude: Randdll's change
infinancid pogtion, Angdds remarriage, and Angelas conception of a child by Trey prior to the divorce
decree.
T18. This Court's standard of review in domestic relations maitersislimited. The chancdlor'sfindings
will not be disturbed unless he was "manifestly wrong, clearly erroneous, or an erroneous legd standard
was gpplied.” Thompson v. Thompson, 816 So. 2d 417, 419 (17) (Miss. Ct. App. 2002). "Especidly
on issues arigng out of adivorce, the chancellor's findings will not be reversed unless manifestly wrong.”
Mount v. Mount, 624 So. 2d 1001, 1004 (Miss. 1993). Aslong asthe chancellor'sdecisionissupported
by credible evidence then his decison will be "insulated from disturbance on gppellatereview.” Peterson
v. Peterson, 797 So. 2d 876, 879 (1 9) (Miss. 2001).
19. Missssippi recognizes four different types of dimony: 1) periodic, 2) lump sum, 3) rehabilitative,
and 4) rembursement. Guy v. Guy, 736 So. 2d 1042, 1046 (1115) (Miss. 1999); Hubbard v. Hubbard,
656 So. 2d 124, 130 (Miss. 1995). Periodic aimony isthe traditiond monthly aimony awarded on the

bass of need. Id. a 129. This form of adimony generaly has no fixed termination date except it



automdicdly terminates at the degth of the obligor or theremarriage of the obligee. East v. East, 493 So.
2d 927, 931 (Miss. 1986). Periodic aimony can aso be modified or even terminated in the event of a
materiad change of circumstances subsequent to the decree awarding dimony. Wray v. Wray, 394 So. 2d
1341, 1344 (Miss. 1981). The dimony becomesvested only when the payment becomesdue. Brand v.
Brand, 482 So. 2d 236, 237-38 (Miss. 1986).

110. By way of contrast, the second type of dimony islump sum. Itisafixed and irrevocable amourt,
used elther as dimony or as a part of property divison. Wray, 394 So. 2d at 1345. It may be payable
inasngle lump sum or in fixed periodic ingalments. Creekmore v. Creekmore, 651 So. 2d 513, 516
(Miss. 1995). At the time of the decree, lump sum aimony is vested in the obligee and becomes an
obligation of the estate of the obligor if he or she dies before payment. Maxcy v. Estate of Maxcy, 485
So. 2d 1077, 1078 (Miss. 1986).

11. The third and fourth types of aimony have only recently been recognized by the courts.
Rehdbilitative dimony, recognized in 1995, is a monthly payment that is modifiable, but has a fixed
terminationdate, and isdesigned to help thereci pient reenter theworkforce. Hubbard, 656 So. 2d at 130.
The fourth type, reimbursement aimony, recognized in 1999, is available to one who has supported a
Spouse in obtaining training or education which carries the possibility of future earnings, but which has not
yet produced substantia property for divison. Guy, 736 So. 2d at 1046 (1 15).

f12. Randdl's first contention concerns a leased Jaguar and the dimony payments following the
termination of the lease. According to the settlement agreement, the parties agreed that Angelawould get
possession and use of the 1998 Jaguar XJB and that Randall was responsible for the car's payments,
maintenance, upkeep and insurance. Her possession of the automobile was contingent upon whether

Randdl sold it, surrendered it to thelessor, or theleasg's expiration in October 2001. The agreement also



specified that after Randall exercised one of these options, he would pay Angela $400 per month until
December 31, 2007, unless she remarried. |If Angelaremarried, the paymentswould stop December 31,
2005.

113.  Over theyearsthe court hasencountered difficultiesin distinguishing whether theaimony provison
granted by the chancery court isonethat ismodifiable or vested and find. East, 493 So. 2d at 932 (citing
Taylor v. Taylor, 392 So. 2d 1145, 1148 (Miss. 1981)); McKeev. McKee, 382 So. 2d 287, 288 (Miss.
1981); Butler v. Hinson, 386 So. 2d 716, 718 (Miss. 1980); Hopkinsv. Hopkins, 174 Miss. 643, 649,
165 So. 414, 416 (1936). Randdl arguesthat the Jaguar lease provisonisclearly periodic dimony and
not lump sum aimony or the divison of marital assets. He first contends that the provison is worded
undearly therefore inhibiting the parties from determining what type of award they had reached in the
agreement. Citing Sharplinv. Sharplin, 465 So. 2d 1072, 1073 (Miss. 1985), Randall arguesthat where
it isunclear asto the type of award granted, the court isto consder it periodic dimony.

14. Randdl contends that the magic words "lump sum" or "periodic’ must be included in thewording
of the agreement. However, the Missssppi Supreme Court on numerous occasions has found aimony
awards to be lump sum which did not include those words. Creekmore, 651 So. 2d at 516; Bowe v.
Bowe, 557 So. 2d 793, 795 (Miss. 1990); Maxcy, 485 So. 2d at 1078. The court looksto the substance
of the provisons and, as long as reasonable clarity is achieved, the court will not broadly assume the
provison to be only periodic dimony. Maxcy, 485 So.2d at 1078.

115. InEast, 493 So. 2d a 932, the Mississippi Supreme Court was asked to declare that a smilar
payment provison in asettlement agreement wasmodifiable. Although never mentioned in the agreement,
the Court hdd that the award was in the form of lump sum dimony. Id. The court stated that where the

agreement addressed that the payments would not terminate upon ether his death or her remarriage then



the intent of the partieswas for this provison to bealump sum award. 1d. Smilarly, the Jaguar provision
dates that once Randal exercises one of his three options of sdlling the car, turning it back into thelessor,
or dlowing theleaseto expire, hewill berequired to pay Angela$400 per month until December 31, 2005,
or extended until December 31, 2007, if sheisnot married. Therefore, the provison establishes that the
payments will continue for a set period of time even if Angelaremarries.

116. Randdl next contends that the provison entitled "Miscellaneous’ within the agreement does not
apply to the Jaguar provision. The paragraph reads. "Unless otherwise denoted al divison and transfer
of property and dl payments made as aresult of this Agreement are to be considered adivison of marital
assets and not asaimony payments.” Hearguesthat thisprovison doesnot apply becauseit pertainsonly
to marital assets, and he contends that a lease is not an asset. Thisis clearly incorrect. The rights of
possession, use and the right in most vehicle leasesto purchase the item at the end of the leaseterm are dl
vauable assets associated with a lease. It is clear that the chancdlor was within his discretion in
determining the payment to Angdawas the divison of marita assets and therefore not modifigble.

17. The second provison concerns Randall and Angelas agreement to the division of ther red
property. Inthe settlement agreement, the parties contracted to continueto jointly own the two residences
located in Rankin County, Mississippi: theformer marital homelocated and thetownhouse. Randall asserts
that the red property provison is ether in the form of periodic dimony or periodic renhabilitative aimony
and therefore should have been terminated upon Angelas marriageto Trey. Hearguesthat it isinequitable
to require him to pay for aresidence to be used by Angelaand her present husband and their child.

118. The partiesagreed to place both properties on the market for sdle and divide the proceeds. Upon
the sde of the maritd residence, Angelawould receive hdf of the sde price plus an extra$30,000. The

parties agreed that they would not sell the marital residence for less than $425,000. Randall agreed to



make all payments associated with the properties. The parties agreed that in conjunction with the sale of
both of the homesthat Angdlawould be paid an additional $69,000 over asixty month period. The parties
a0 provided for Angdato be compensated if the townhouse sold first as Randal would then pay Angela
$500 per month until the marital residence sold.

119. Theissue pertaining to the divison of red property in this case is addressed in Logue v. Logue,
234 Miss. 394,106 So. 2d 498 (1958). In Logue, the parties filed a separation agreement which entitled
the wife to the maritd home. Id. at 396, 499. The hushand agreed to assume the $78 monthly note onthe
home. Id. a 398, 499. After the coupl€'s divorce, the wife remarried and the husband stopped the
mortgage payments. 1d. a 399, 500. The agreement provided no provision for termination upon the wife
remarrying. Id. at 400, 500. The Mississippi Supreme Court held that the provison wasintheformof an
agreement to equadize the property settlement between the parties and therefore was unmodifigble. 1d.
920. Higoricaly the courts have recognized that parties may upon dissolution of their marriage have a
property settlement incorporated in the divorce decree. East, 493 So. 2d at 931. These agreementsare
contractua in nature and are not subject to modification. Bartonv. Barton, 790 So. 2d 169, 172 (1 10)
(Miss. 2001). "A true and genuine property settlement agreement is no different from any other contract,
and the mere fact that it is between a divorcing husband and wife, and incorporated in a divorce decree,
does not change its character." Wellsv. Wells, 800 So. 2d 1239, 1242 (5) (Miss. Ct. App. 2001). In
Sone v. Stone, 385 So. 2d 610, 612 (Miss. 1980), the court held that a property settlement agreement
may have modifiable and nonmodifiable provisons. The court noted the difference between provisons
concerning child and spousa support and those provisions pertaining to the conveyance, maintenance, and
occupancy of land. 1d. The former is modifiable but the latter isnot. 1d.

721. InRanddl and Angelasred property agreement, instead of providing for aone time payment or



the immediate liquidation and division of proceeds, the agreement provides for the orderly liquidation of
the marital assets over time. It gives Randdl the opportunity to pay the fixed and certain cost of the
property divison over time. Angdacomes away from afourteen year marriage with haf the equity intwo
mortgaged and improved parcels of red estate and paymentstotaling $119,000 with these paymentsbeing
expressly connected to the disposition of specific items of redl etate.
722. Randdl next arguesthat the provison is ambiguous due to its concluding sentence:

Thisisalump sum marita settlement between the parties and isintended as readjustment

support for the wife and is not subject to modification by this Court and this agreement is

not and shal not be dischargeable under the Bankruptcy Act, as same were incurred for

the marital expensesincurred by the parties for their marita benefit.
He contends that the phrase "readjustment support for the wife' makes the award nothing more than
periodic rehabilitative dimony which is subject to modification. He again citesto Sharplin, 465 So. 2d at
1073, which states that where the wording of an award is unclear, the chancellor must consider it to bein
the form of periodic dimony. However, asdiscussed earlier, in determining what type of award has been
granted the Court must look past labels and into the substance of the agreement. Maxcy, 485 So. 2d at
1078.
723. Randdl's argument that the provison is ambiguous does not show the chancellor was manifestly
wrong in determining the award was adivision of marita assets. Other than the word "readjustment,” all
other indicators point to the award being in the form of lump sum aimony or the division of marital assets.
The provison gates it is nonmodifiable and isterminable at a given date. It dso sates that the award is
to be consdered a "lump sum maritd settlement.” "Absent fraud or a contractua provison gating

otherwise, neither aproperty settlement nor lump sum dimony may be modified.” Norton v. Norton, 742

So. 2d 126, 129 (1 12) (Miss. 1999). Therefore, the chancellor was not in error in determining the



provison to be the divison of marital assats.
924.  The chancdlor's findings were not manifestly wrong nor were the findings clearly erroneous. The
chancdlor did not gpply an erroneous legd standard. Therefore, we affirm.

125. THEJUDGMENT OF THE RANKIN COUNTY CHANCERY COURT ISAFFIRMED.
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, C.J., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
IRVING, MYERS AND BRANTLEY, JJ., CONCUR.



