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DIAZ, JUSTICE, FOR THE COURT:

1. Southland Enterprises, Inc. sued Newton County, Missssippi, demanding payment of $34,800.98
for work it performed on the Chunky-Duffee Road. The complaint aso demanded satutory interest

pursuant to Miss. Code Ann. § 31-7-305 (2000) and reasonable attorney's fees pursuant to § 31-7-309.

2. At theconduson of thetrid, the jury returned a verdict in favor of Southland in the amount of

$21,697.24. Find judgment was entered onthat verdict, and thetrid court denied Southland'smoationto



amend thefind judgment to indude gatutory interest and attorney'sfees. On gpped, Southland raisestwo
isues

l. DID THE TRIAL COURT ERR IN REFUSING TO GIVE JURY
INSTRUCTION P-127?

. DID THE TRIAL COURT ERR IN REFUSING TO AMEND THE
FINAL JUDGMENT TO INCLUDE STATUTORY INTEREST AND
ATTORNEY'SFEES?

FACTS

3. On November 29, 1999, Southland entered into a contract with Newton County to resurface
approximatdy seven miles of the Chunky-Duffee Road. The bid on the contract was $68,661.42. The
contract specified thet the road work, induding the leveing, chipping, and sedling of the road, wasto be
completed by December 30, 1999, according to the 1998 Mississippi Standard Spedifications for State
Aid Road and Bridge Construction, 1989 edition (State Aid Specifications).

4. During December 1999, Southland leveled the road and applied the sedlant and sone. Shortly
after completion of theroad, it became gpparent that the sone did not adhereto portions of theroad where
tirestravded. At the same time of the Chunky-Duffee Road work, Newton County employees dso
goplied sed ant and sone on apaving project on the Providence Road, aroad whichintersectsthe Chunky-
Duffee Road. Unlike the stone applied by Southland, the stone put down by the county employees did
adhereto the road.

1. Newton County Engineer Jmmy Kemp gpproved afinad payment to Southland of $84,800.98.
Southland daims thet, due to amisca culation, the correct amount due was $98,800.98. However, later
on, whenthe problemswith the road became gpparent, the county engineer recommended to James Smith,

aNewton County supervisor, thet the County pay Southland $21,697.24 for theleveling work, but not for



the remainder of thework. Dissatidfied with the overal resultsof the project, the County refused payment.
The County ultimately contended thet the entire road hed to be resurfaced again, induding leveling work.
Southland was forced to file its complaint to seek payment.

76.  Evidence presented a trid by Southland induded the tesimony of Rondd W. Blackledge,
President of Southland; WillieM cDanid, Southland's Superintendent; County Engineer Kemp; and County
Supervisor Smith, Thar tesimony reveded thet performing seeling work during the winter months was
aypicd and actudly prohibited by the State Aid Spedifications.  Low temperatures during the winter
months prevent rocksfrom adhering totheemulson. Following completion of theroad work, temperatures
remained inthetwentiesfor gpproximeatey oneweek. Based onthisevidence, Southland argued at trid thet
the County was aware thet performing sedling during the winter monthswasill-advised. Neverthdess the
County requested the project be completed by December 30, 1999.

7. TheCounty presented some evidencein an atempt to show that the workmanship and qudity of
the materids used by Southland was defective. County Engineer Kemp tedtified that Southland hed a
responghility to furnish test results for the rock used on the road work. The rocks could have been out of
specification dueto moigture, dirt, or Sze. Bussy Clark, the ingpector on location for the County, tetified

that he requested the test reaults, but he did not receive any sample reports on the emulson or gone and

thus hed no way to tdll if the emulson and sonewere good. Furthermore, thetestimony of Jerry Cooley
and James Smith reved ed that the emulson and rock that the County used in its Smultaneoudy performed

project, ontheintersecting road, did adhere according to specifications. Therefore, based onthisevidence,

the County argued that the issue of defective materid was properly before the jury.

DISCUSSION




8.  Thedandard of review when conddering the grant or denid of jury indructionsiswhether, taking
the evidenceinthelight mogt favorableto the party requesting theingtruction, and consdering dl reesonable
favoradle inferences which may be drawvn from the evidence, that no hypotheticd, ressonable jury could
find the facts in accordancewith thetheory of therequestedingruction. Churchv. Massey, 697 So. 2d
407, 410-11 (Miss. 1997). A paty is entitled to have the jury indructed regarding a genuine issue of
meterid fact 0 long as there is credible evidence in the record which would support the ingtruction.
Tharp v. Bunge Corp. 641 S0.2d 20, 26 (Miss. 1994).

19.  Ontheother hand, it would be error to grant an indruction which is likdly to midead or confuse
the jury asto the principles of the law gpplicable to the factsin evidence. McCary v. Caperton, 601
S0.2d 866, 869 (Miss 1992). Further, the court mugt view the indruction in light of dl the other
indructions which were given to determine whether the jury was properly indructed. Munford, Inc.v.
Fleming, 597 So.2d 1282, 1286 (Miss. 1992). If other indructions granted adequately ingtruct thejury,
aparty may not complan of arefused ingruction on goped. Purina Mills, Inc.v. Moak, 575 So.2d
993, 996 (Miss. 1990). Ladlly, thetrid court has consderable discretion in ingructing thejury. Splain
v. Hines, 609 So.2d 1234, 1239 (Miss. 1992).

l. DID THE TRIAL COURT ERR IN REFUSING TO GIVE JURY
INSTRUCTION P-127?

110. Thetrid court refused to give Southland's proposed jury Ingruction P-12:

You are indructed that a congtruction contractor who has followed plans or
goedifications furnished by the owner, and which have proven to be defective or
insuffident, will not be repongble to the owner for loss or damage which results soldy
fromthe defective or insufficient plansor specifications, in the absence of negligenceonthe
contractor's part, or any expresswaranty by him asto the plans and spedifications being
auffident or free from defects



Therefore, if youfind by apreponderanceof theevidencethet the Plaintiff followed

plans and spedifications provided by the Defendant, thet these plans and specifications

were defective or insufficient, and that there was no negligence by the Plantiff or express

warranty provided by the Plaintiff, then you may find that the Rantff, Southland

Enterprises, is not responsble to Newton County for any damage to the Chunky Duffee

Road which resulted from these plans and spedifications.
111. Southland arguesthat the law is dear in Missssppi thet when a condruction contractor follows
plans and specifications furnished by the owner which then prove to be defective or insuffidernt, it is not
respongble to the owner for the loss of damage that results from the defective or insuffidient plans or
specifications when the contractor has not been negligent or provided any express warranty. Trustees
of First Baptist Church of Corinth v. McElroy, 223 Miss. 327, 334, 78 So. 2d 138, 141 (1955).
Further, "if, without fault on his part, the contractor fulfills his obligaions to complete the work in
accordance with plans and specifications provided by the owner, he is nat responsible for the adequecy
of the find product” Mayor & City Council of City of Columbus v. Clark-Dietz &
Associates-Engineers, Inc., 550 F. Supp. 610,625 (N.D. Miss. 1982), appeal denied subnom.
Clark-Dietz & Assocs-Engineers, Inc. v. Basic Constr. Co., 702 F.2d 67 (5thCir. 1983). See
also Employers|ns. of Wausau v. Miss. State Highway Comm'n, 575 So. 2d 999, 1002 (Miss.
1990).
f12. Southland contends that the substantial evidence at trid showed thet the road work problems
occurred because the County required the project to be completed in December, when it is not
recommended to perform seding work.  Southland submitsthat the refusd to grant Indtruction P-12 was
reversble error and thet the case should be reversed and remanded for anew trid on theissue of damages

only, asthejury has dready found that Newton County isligble.



113.  The County arguesthat the propased ingtruction woul d have been improper becauseit would have
mided the jury and it would not have dlowed the jury to consider the probahility thet Southland used
Oefective materids. Thetrid court refused to give theingruction because it was " bothered aoout theissue
of whether the meterid was defective or not.”

14.  Inaddition, the County submitsthet the jury was adequatdy informed by Ingtruction D-3 thet the
Sate Aid Spedifications were part of the contract and that the jury might condder those spedificationsin
light of the evidenceto determinewhether Southland hed fulfilled its obligetion under thebid contact. Also,
Ingruction P-3 directed thejury thet the burden of proof was on the County to provethet therewasfalure
of condgderation by Southland to complete the project in aworkmanlike manner that would pass without
objection inthetrade.

115.  Inthiscase, thejury wasleft to decide between two theories: (1) whether the County or Southland
wasa fault for dlowing the road work to be performed during cold winter months; and (2) the probability
of whether Southland used defective materids that could have contributed to the failure of rock to adhere
totheroad. Although thejury found for Southland, thejury must have dither considered the possihility thet
Southland used defective materid or it must have consdered thet the County was not entirdy responsible
for performing the work when the temperature was too low.  Thisisevident from thejury'saward of only
$21,697.24, the cost for the completion of the levding work done. If the jury awarded the amourt to
Southland ertirdly on the besis of the probability that Southland used defective materids, then the jury's
verdict was in accordance with the law. However, we find thet if the jury consdered Southland even
patidly reponsblefor performing thework when thetemperaturewastoo low, thenthejury'sverdict was

inerror according tothelaw. Unfortunatdy, theingructionsgivento thejury did not predludethejury from



congdering whether Southland was at fault for performing the road work during atime period thet is not
within the normal specifications
116. Southland arguesthat, if P-12 had been granted, thejury might have awvarded Southland the entire
amount of the contract. Thetriad judge, on the other hand, was concerned thet Ingtruction P-12 may have
mided the jury into believing that it could not consider the probability that Southland used defective
materid. However, Ingruction P-12 dlowsthe jury to consder any negligence attributable to Southland.
This Court finds that the jury, given Ingruction P-12, could have gill consdered the probability thet
Southland used defective materid.
117.  Mog importantly, Ingruction P-12 would have ensured that Southland could not belidblefor any
damages resulting from the County’s requirement thet the project be completed by December 30, 1999.
The County was aware thet seding work should not be performed during the colder winter months yet it
dtill required the work to be performed before December 30. Unfortunatdy, asawhaole, Indruction D-3,
whichalowed thejury to consder theevidencein light of the State Aid Specifications, and Indruction P-3,
which directed the jury that the burden of proof was on the County to prove that there was fallure of
condderationonthe part of Southland to completethe project inaworkmeanlike manner, do not adequately
indruct the jury on the law. Without Indruction P-12, there is a possibility thet the jury might have
conddered Southland to be partly a fault for performing the road work a atime prohibited by the Stete
Aid Spedifications.  According to McElroy, Southland should not be at fault for performing the
condruction work as per the specifications provided by the County. McElroy, 78 So. 2d a 141. The
trid court erred in refusng Ingruction P-12.

. DID THE TRIAL COURT ERR IN REFUSING TO AMEND THE

FINAL JUDGMENT TO INCLUDE STATUTORY INTEREST AND
ATTORNEY'SFEES?



118.  Inaletter dated January 6, 2000, Newton County Enginear Kemp recommended that thelevding
work, which cog $21,697.24, was not in dispute and that the County pay for that work. However, the
County refused to meke any payment.  Southland contends that because the leveling work was not in
dispute, the drcuit court should have amended the find judgment to indudeinterest in theamount of 1 1/2
percent amonth from February 5, 2000, 45 days after the invoice was submitted, until the time payment
was made on the Find Judgment, December 17, 2000, in accordance with Miss. Code Ann. 8 31-7-305
(2000).

119.  The County notesthet the interest provisonsin the satute only gpply to those amountswhich are
not in digoute. Miss. Code Ann. 8 31-7-305(3). The County contendsthat there was abonafide dioute
as to the leveing work because the contract was an entire contract and not severable. The jury was
indructed thet if Southland hed subgtantidly performed the terms of the contract, the jury was judtified in
awarding, on the basis of quantum merit, the reasoneblevaue of themateridsand sarvices: Thetrid court
found that Stanton & Associates, Inc., v. Bryant Construction Co., 464 So. 2d 499, 502 (Miss.
1985), was goplicable to the case sub judice. Stanton sandsfor the propostion that a suit based on
quantummerit predludesrecovery of prgudgment interest and attorney fees. Seealso McLainv. West
Side Bone & Joint Ctr., 656 So.2d 119, 123 (Miss1995). The trid court reasoned that,
notwithstanding the letter and testimony of Engineer Kemp, the County ultimetdly, before suit was filed,
determined thet it would rgect the road work initsentirety. The County's position wasthet the defect ran
throughout the entire project. Because Southland wasawarded an amount in quantum merit, we find thet

the County is not lidble for gatutory interest or atorney’sfees



CONCLUSON

20. Thejury was not adequatdly ingructed on thelaw. Theingructions provided tothejury faled to
address the rule of law which gates thet the contractor shdl not be liable for defects in the spedifications
that are provided by the owner. The proposad indruction would have dlowed the jury to condder the
probaility that Southland was negligent for usng defective materid. This Court condudesthet the denid
of Indruction P-12 resulted in prgudicid eror; therefore, the ruling of the trid court is reversed. Also,
snce the action was based on quantum merit, wefind that an award of Satutory interest or atorney’'sfees
would be ingppropriate. Thetrid court did not err in denying an avard of datutory interest or atorneys
fees Accordingly, the trid court's order denying an award of datutory interest and atorneys feesis
afirmed, but itsjudgment isreversed in part and this case is remanded for anew trid on damages only,
conggent with thisopinion.
M21. AFFIRMED IN PART AND REVERSED AND REMANDED IN PART.
PITTMAN, CJ., McRAE, P.J.,EASLEY AND GRAVES, JJ., CONCUR. SMITH,

P.J., DISSENTS WITH SEPARATE OPINION JOINED BY WALLER, COBB AND
CARLSON, JJ.

SMITH, PRESIDING JUSTICE, DISSENTING:

722. Indgermining whether eror liesin the granting or refusal of variousingructions, the indructions
actudly given mus be reed asawhole Coleman v. State, 697 So.2d 777, 782 (Miss.1997). If the

indructions, when o reed, fairly announce the law of the case and cregte no injudtice, no reversible error

will be found. 1d. Further, indructions on damages mugt furnish the jury with a guide to be used in
awarding damages. Gerodetti v. Broadacres, Inc., 363 So.2d 265, 266 (Miss1978). In my view,
congdering dl jury ingructions given as awhale, thisjury was adequatdy indructed.

9



123.  Indruction P-12 was refusad because of the trid court’s concern about Southland's use of
Oefective materids. Thetrid judge was concerned thet the jury would bemided into believing thet it could
not condder the probahility that Southland used defective materids. | agree with the trid court thet
confuson could result from the words found in the first paragrgph of that indruction pecifying thet a
contractor “will not berespongibleto theowner for lossor damegewnhichresultssol el y from the defective
or insuffident plans or spedifications.” Although that ingtruction goes on to say that there mugt be “no
negligence by the Flantiff or express waranty by the Rantiff,” the refusad indruction unnecessarily
overemphasi zes Southland’ s dependence on the plans and specificationsbe onging to the county. Further,
the cases dited by the mgjority and Southland, athough correctly stating the law regarding Southland's
responghility to the County in regard to furnished spedifications fail to spedificdly addresstheissue of the
useof defective materids, the county’ ssoletheory of itscase. Under contract law, the contractor islicble
evenintheabsence of negligenceand in theaosence of expresswarranty because of theimplied warranties
that the work would be acoeptable in the trade without objection. The evidence presented a trid dearly
supportsthe jury's verdict.

24. Therearetwo meansfor cdculaing damagesin condruction disoutessuch asthis. Whereaproject
is subgtantialy completed according to plans and pecifications, the measure of damages may be
determined by: (1) the cost rule which isthe cogt of repairing the defectsto makethe building or sructure
conform to the pecifications where such may be done a areasonable expenseif unreasonable economic
wagte is not involved, or (2) the diminished vaue rule which is the difference in the vaue of the property
with the defective work and what the vaue would have been if there had been drict compliance with the

contract. Gerodetti v. Broadacres, Inc., 363 So.2d 265, 267-68 (Miss1978). |If subgtantia

compliance with the contract has occurred and codt rule damages for complete compliance would cause

10



economic wadte, the diminished value rule is used to messure dameges 1 d. at 268. This messures the
differenceinthevdueof the defective condruction and thet of the condtruction soecified under the contract.
Id. Saed in other terms, when there is subdantid performance but the work fals to meet the
gpedifications of the contract, the owner's damages are equd to the cost to remedy the defectsor to dothe
work as required.
125. A more complete datement of the rule found in Trustees of the First Baptist Church v.
McElroy, 223 Miss. 327, 78 So. 2d 138, 141(1955), isasfollows.

The rule has become well sttled, in practicaly every Americen juridiction in which the

metter has been involved, that a condruction contractor who has followed plans or

goedifications furnished by the contractes, hisarchitect or engineer, and which have proved

to be defective or insufficent, will not be responsibleto the contracteefor lossor damege

whichresults soldy from the defective or insufficient plans or spedifications, inthe absence

of negligence on the contractor’s part, or any express waranty by him asto ther being

auffident or free from defects
Id. In McElroy, this Court looked & dl of the facts and cdrcumstances before deciding that the plaintiff
did not prove by the preponderance of the evidence that the defendant did not protect hiswork and thet
the defendant’ s negligence did not in any way contribute to the collgpse of that building. 1d. This Court
found thet it was beyond guestion thet the basic underlying cause of the callgpsed building wasether faulty
design, bad soil conditionsor both. 1d.  The defendant had no respongihility for ether of thosethings.
126. Itisimplied in every building contract thet the work of the builder be performed in a good
workmanlike manner, freefrom defect ather inmaerid or workmanship. Gilmore v. Garrett, 582 So.
2d 387 (Miss. 1991). In Gilmore, this Court addressed the issue of negligence in performance of a
contract. Gilmore, the builder, tedtified thet the plans and spedifications were furnished to him and thet he

compliedwiththoseplans. 1 d. at 388. However, Gilmore made no soil borings or other soil preparatory

11



tests prior to congruction nor did he advisethat any bemeade. |d. Atthetimeof condruction andthetime
of trid, therewas no custom or practice of buildersto make such test nor did the VA or FHA requiresuch

tedting. 1d. Severd years after condruction, the house developed serious cracks as aresult of yazoo
cay. 1d. a 389. Gilmorewas sued by the ownerswho dleged breach of the implied warranty to build
in aworkmanlike manner and negligent condruction. 1d.

127.  This Court quoted a North Cardlina case which outlined the duty:

The duty may aise soedificdly by mandate or datute, or it may aise gengdly by
operation of law under gpplication of the bedc rule of common law which imposes on
every person engaged in the prosecution of any undertaking an obligation to use due care,
or to o govern hisactionsasnot to endanger the person or property of others...Moreover,
whilethisduty of care, asan essantid dement of actionable negligence, arisesby operaion
of law, it may and frequently does arise out of acontractud relaionship, the theory being
thet accompanying every contract isacommon law duty to peformwith ordinary carethe
thing agread to be done, and that a negligent performance conditutes atort aswel asa
breach of contract...But it must be kept in mind that the contract crestes only the relation
out of which arises the common law duty to exercise ordinary care. Thus in legd
contemplation the contract merdly creates the Sate of things which fumishesthe occason
of thetort.

Id. a 391 (quoting Pinnix v. Toomey, 87 SE.2d 893, 897-98 ( N.C. 1955)). This Court
aso went further in describing such a duty in gating thet:
Where aperson contractsto do certain work heis charged with the common law duty of
exerasng reasonable care and kill in the performance of the work required to be done
by the contract, and the parties may not subgtitute a contractud standard for this
obligation...Accompanying every contract isacommonlaw duty to performwith care, skill
and reasonable expearience, and anegligent fallure to obsarve any of these conditionsisa
tort aswdll asabreach of contract.
Gilmore, 582 So. 2d a 391 (quoting 65 C.J.S. Negligence, 84(6), pp 494, 496 (1966)). Following
adong these guiddines, our Court went onto datethat the public nolonger tolerates™ shoddy” productsand

sarvices, whatever the source. 1d. a 392. This Court dated that it would grant rdief whenever the

12



product sold or service rendered is “less than the cusomer or dient is farly and reasonably entitled to
expect under current and exigting Sates of kill, knowledge and technology.” 1d.

128. Thenext issue addressad waswhether Gilmore s compliance with the plans and specificationsand
the subsequent ingpection and passage on hiswork by the VA rdieved him of liaility to the homeowners
Id. a 393. ThisCourt hdd thet the VA dandards, the plans and speaifications and trade cusoms were
not condusveon Gilmore snegligence. 1d. Asamatter of law, hiscompliancewith theseguiddinesdone
did not rdieve him of hisobligation. 1d. This Court observed that:

It iswell sttled in the jurigorudence that acontractor is bound to warrant hiswork and is
respong ble for damages occad oned by defectiveworkmanship or ingdlation. Itisimplied
inevery building contract that the work will be performed in askillful, careful, diligent and
good workmanlike manner.
Id. & 395 (quoting Wetmore v. Blueridge, 391 So. 2d 952, 953 (La. Ct. App. 1980)). In sum, this
Court Sated:
Itis of coursetrue that a builder/contractor in an ordinary case should not be required to
go beyond the plans and specifications, they ater dl bang apart of his contract gpdling
out hisobligations. Neither should plans and spedificationswhich dearly do not tekeinto
account a condruction problem of which the builder/contractor, the man with expartise
should be wdl aware, remove from him dl duty to warn. In such casg, the plans and
Specifications should not conditute an absolute defense.
| d. a 396 (ditations omitted).
129. Havingemphasized our controlling case authority, we nesd only goply it tothe casea bar. Inthe
case b judice, the trid court correctly noted that the issue of defective materials was before the jury.
The County Enginesr, Jmmy Kemp, tedified to the effects of use by Southland of defectivemaerids He
tedtified that when the CRS-2 emulson usad was not within spedificationsthet the rock would not adhere.
He d 0 tedtified that the rock would not properly adhereif the rock wasdirty, contained moistureor was
not the correct 9ze. Hetedtified that Southland failed to furnish any test resulltsto the ingpector on location

13



even though they were respongble for doing so.  Further, the on Steingpector, Bussy Clark tetified to
having requested those results. He verified thet he did not receive any sample reportsontheemulson or

the gone. Becausehehad no samples, hehad noway to tdl whether the materid sused by Southland were

adequate.
130. Theevidence presented a thetrid dearly supportsthejury’ sverdict which wasfor anamount less

thantheorigind contract pricebetween Southland and Newton County sud- finding dearly reflectstheview
of thejury that Southland used defective materids. Thejury, properly ingtructed, found thet the County
would incur additiond cogtsto re-pavetheroad asaresult of the use of defective materiasby Southland.
Asthis Court has sated, we do not condder rgiected jury indructionsin avacuum. Wright v. Stevens,
445 S0.2d 791, 795 (Miss1984). Thet the rgected ingruction may sate asound principle of law does
not mean itsrefusd waserror. | d. Rather, welook a dl theindructionsgiven. | d. We congder the court's
totd chargeto thejury. | d. If the point encompassad by the rgected indruction wasfairly induded in other
indructions given the jury, which inthis casg, it was, reversa isnot required. | d. (ating Hickombottom
v. State, 409 So.2d 1337, 1339 (Miss.1982); Norman v. State, 385 So.2d 1298 (Miss.1980);

Knight v. State, 57 So0.2d 161 (Miss.1952)). Thejury was properly indructed and its verdict should
be uphdd.
31. Forthesereasons, | respectfully dissent.

WALLER, COBB AND CARLSON, JJ., JOIN THIS SEPARATE OPINION.
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