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CARLSON, JUSTICE, FOR THE COURT:
1.  Afterajudgment wasenteredinthispremiseslighility casein accordancewitha$2.5 millionverdict
infavor of plantiff Scott Corley (Corley), thedreuit court granted themationsfor judgment notwithstanding
the verdict (INOV), filed by the landowners, James F. Evans (James) and his daughter Stacy Evans
Hamrick (Stacy). Feding aggrieved by this pog-trid action by thetrid court, Corley has gppeded tothis
Court asking that wereindate theinitia $2.5 millionjudgment entered onthejury verdict. Jamesand Stecy

have cross-gppeded, requesting that should this Court determinethat thetrid court erred in granting their



JNOV moations, this case should be reversed and remanded for a new trid based on dleged arors
committed & trid. Fnding that the INOV was proper, we affirm the trid court's decison.

INTRODUCTION

2.  Corleywasshot accidentdly by afriend onthe Evanses land a acrawfish boil sponsored by Stecy
Evans® Coarley brought auit for hisinjuries and damages sustained as aresult of the shoating, and dfter a
jury trid, the jury returned a jury verdict for $2.5 million in his favor, and the jury dso assigned eghty
percent (80%) liahility to James, and twenty percant (20%) liahility to Stacy.? Quiteinterestingly, those
percentages corregponded to the percent of ownership each had in the land. Conggent with the jury
verdict, the Circuit Court of Smith County, Honorable Robert G. Evans, presding, entered judgment in
favor of Corley and againgt James and Stacy in the amount of $2,000,000 (assessed againgt James) and
$500,000 (assessed againg Sacy). However, dfter post-trid mations werefiled, Judge Evans, vacated
the judgment via agrant of the INOV mations filed by James and Stacy. On gpped, Corley arguesthat
he met his reguired burden of proving that the accident was reasonably foresseable and therefore thetrid
court erred in granting the INOV. In the dternative, he urgesthis Court to reconsider current Mississippi
premisesligbility law. Jamesand Stlacy cross-gpped requesting anew trid if thetrid court’ sgrant of the
INOV isreversed.

13.  Wefind that the evidence was not sufficient to support the jury verdict in this case under current
Missssippi premiseslicbility law, which wededineto revist; and therefore, thetrid judgesgrant of INOV

Was COrrect.

InaMation to Compd filed in the case, Stacy Evans Sated she was "erroneoudy referred toin
the Complaint as Stacy Hamrick.”

°See Miss. Code Ann. § 85-5-7 (1999).



FACTSAND PROCEEDINGSIN THE TRIAL COURT

4. Jamesowned a1,000 acretract of land in Smith County and hed previoudy conveyed a twenty
percent (20%) interest in 184 acresto hisdaughter, Stacy. The property wasmostly pastureland onwhich
was Stuated one barn. In 1990, Stacy began hosting crawfish bails on the land, and while thel1993 evertt
giving riseto this lawvauit was the eighth annud event, thiswas only Stacy’ sfourth timeto actudly host the
crawfish bail.  Theland was never surveyed, 0 it was undear whether the crawfish boil washdd on the
land in which Stacy hed aninterest. Jamess only involvement in the event was his brief atendance

5.  OnMay 1, 1993, Corley atended the crawfish bail with hisfriends Eric Burton, Steve Harden,
and Jff Crane. Asthe only onein the group 21 years old or over, Burton bought beer for them before
they got tothefestiva. All four paid admissonto thefestival and then parked their two vehidesinthefidd.
They intended to camp overnight and pitched a tent near their vehicles soon &fter they arrived, and then
they began soddizing with those assembled. It rained off and on through the night. Al four were drinking
bear before they arrived and continued their imbibing throughout the evening.

6.  Two weeks before the crawfish boil, Harden borrowed a .22 cdiber pistol from Burton, who
tedtified that hewas uncertain asto why Harden wanted to borrow the pistal.* AsHarden entered thegate
onto the property where the crawfish bail was being hdd, the pisal was besde him on the driver's st.
Harden testified that he hed unloaded the pistdl the day before the cranfish festival and put the bulletsin

the adhtray of hiscar.> The pistal wastaken out of the car on & leest two occasonsby different individuds.

*Harden's nameis sometimes spdled “Hardin” in thetrid record.
“Harden tedtified that he had borrowed the pistal “for protection, | guessyou'd say.”

*Harden bdlieved the pistal to be unloaded, and no one could recdl how the pistal ended up
|oaded, or who loaded it.



7.  Somdime dter midnight, Harden shat Corley with the .22 pigal in the face bedow hisleft nodtril,
and the bullet lodged in Corley’s skull. Harden tedtified thet he had been holding the pistal for thirty
minutes® or so when he dipped and fel backwards and the pistol  discharged. Harden a0 tedtified as
follows

Q: Mr. Harden, | bdlieve it was your opinion or it'syour opinion thet this

acadent was causad by dupidity and theran, right?

A: Yes gr. Manly upidity.

Q: You dipped and the gun discharged, right?

A:Yes gr.

Q: And it heppened o fadt that there waan't anything that anybody could

have done aboutt it, right?

A:Yes gr.

Q: You were surprised yoursdf?

A:Yes gr.

Q: The accident — the unfortunate shooting was sudden and unexpected,

wasit not?

A:Yes gr.
8.  Asarealt of thistragic accident, Corley suffered severe permanant injuries, incurred extendve
medicd hills, was unableto complete hiseducation, and wasincgpable of holding meaningful employment.
19.  Aspat of her hoding duties Stecy digtributed fliers for the event. Having hogted the lat three
events, Stacy knew that therewould be acohol consumption a theevent. Sheposted asgnthat said "No
Alcohdlic Beverages Permitted,” shedid nat sdll dcohol on the premises, and shedid not attempt to verify
the agesof theattendess.”  Shetetified thet she advertised camperswere wd come, but she did not know
how many patronswould camp because of frequent rainsinthearea. Stacy aso provided two Stregt lights
to illumine the area but bdieved the lighting might have beenreduced by therains Stacy origindly cdled

McDondd Security Service to provide security for the event; however, upon learning thet this particular

®During his testimony, Harden equivocated as to how long the gun hed actudly been in his hand.
"The only beverage and food sold were soft drinks and red-beans and rice.
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savicewasunavailablefor the crawfish bail, Stacy contacted Vincent Security Service (Vincent Security).
Stacy was familiar with the competence of the Vincent Security personnd because she hed previoudy
attended aparty in Meridiana which Vincent Security hed provided security and shewasimpressad with
thar paformance. Also, Stacy had inquired of the hodt a the Meridian party as to her opinion of the
capability of Vincent Security and received afavorable recommendation from the Meridian hod.

110. The Vincent Security officers were dressed in uniforms resembling those worn by - sheriff’s
department personnd. Sacy tedtified the only problem she had ever had & her three previous crawfish
bails occurred during the very firgt onein 1990, when shehad to cal the sheriff's office to remove someone
fromher property. Theingructions Stacy gavethe security guardswere" makesure everybody wasokay.”
She dso told them to walk around and keegp a check on everything. Stacy did not know if the shoating
occurred on her property or her father's property. She esimated 700 people were in atendance a the
crawfish bail.

f11. Stacy tedified thet she paid dl the bills rdated to her portion of the land, induding taxes and
eectricity, and that shetook care of the place. Shenever asked her father's (James ) permissonto have
the crawfish bail. She considered the place hers, and she controlled theland. The crawfish boil was not
her father'sideg, he hed nothing to do with the planning of the event, and he did nat have any finandd
interest in the crawfish bail.

2. Stacy persondly obsarved nofightsor scuffles. Shetedtified: " Everybody washaving thebest time.
| mean, there were no problems anywhere a anytime. That's why this was such ashock.” The only
problemshe had ever hed was & her first crawfish boil when someone left his drunken brother-in-law on
the premisesand hewould not leave. Shetedtified she had no way to have possbly anticipated ashooting.

Jamestedified that he never discussed the crawfish bail with his daughter.



113. Deanid Gray atended the crawfish boil and witnessed the shoating:

Q: And what happened?

A: And the gun werntt off.

Q And-—

A: And he hit the ground, and | took off running up the hill.

Q Andwhy did you take off running?

A: Becausetherewas security guardsall out through there, and | went and
got one of them and told Stacy Evansthat there needed to bethe Sheriff's
Department and an ambulance caled.

Q: Prior to thetime that you and Mr. Corley had waked off from where
the crawfish waas baing served down to your repective vehide, had you
Seen security officers?

A: Yesmdam.

Q: And where had you seen them?

A: They were —there were some in the parking area, and there was one
waking around on top of the hill up there where the dance was and the
cranfish were

Q: Okay. And do you recdl what those security officers had on?

A: | want to say they had —they had on brown uniforms with badges

Q: Prior to the time that this gun discharged, what, if any, dtercation or
fight did you observe between Mr. Corley and Mr. Hardin?

A: | didntseay. | mean-whichlikel sad, | wasnt with him the entire
time | jus—I guessyou could say | wasinthewrong placea thewrong
time, because | just happened to run into him, and we waked down the
hill, and that's when everything hgppened.

Q: And would you destribe the manner in which it heppened?

A: Shocking. | mean—becausetherewaan't anybody screaming profanity
adting afodl — I mean—it wasjug,, hey, come here, I've got something for
you, you know, and it just hgppened o quick | redly couldnt tel you
what kind of amaosphere'd thought it would have been, becausetheway
they cdled him over thereit waskind of just likefriends calling and talking
to friends, you know.

Q: How long were you at the crawfish bail prior to the shooting?

A | had been there probably snce about 6:30 or so.

Q: And how would you describe the behavior of the petrons in the
crawfish bail?

A: Evarybody was having fun asfar as| know. | mean—

Q: Prior to the shooting, Mr. Gray, did you ever see anybody exhibit a
wegpon?

A: No.



14. RdphDay, presdent of Day Detectives security sarvice, tedtified asan expert in premises security
for James and Stacy and determined thet the incident was not foreseesble. He based this condusion on
the fact thet therewas no history of crime at the crawfish bails, nor werethererecords of any arrestsbeing
medeor law enforcement summoned other then onetime. Day a0 tedtified thet he believed three security
guards for acrowd of under one-thousand (1,000) to be aufficient. Day stated, ™Y ou could havehed 50
security guards, and virtudly, if one had been sanding in between them (Corley and Hardin), | don't think
they could have prevented it. His friends couldn't prevent it. The Deputy Sheriff thet tedtified yesterday
couldn't prevent it, and he was just feet awvay.”

115. Kath Oubre, head of campus security for the University of Southern Mississippi, took the sand
asCorley'sexpeart. He opined that “three or four security guardswould not be adeguate for such an event
of thissze" Oubre tedtified there should have been more guards and they should have been given more
expliat indructions daysin advance. He dso bdieved there was "virtudly no" lighting where the shoating
occurred and that with adequate lighting the shooting probably would not have occurred. During cross-
examingion, Oubre admitted he did not ask permission to enter the property for his investigation and
conducted no written tests concerning the Scene. He interviewed none of the security officers present on
the day of the incident. Oubre would have recommended metd detectors be put in place for screening
vigtors to the crawfish bail, but stopped short of recommending dosed-circuit TV. However, Oubre
conceded on cross-examination:

Q: We know, dont we Mr. Oubre, that security personne cannot
guarantee the sifety of people attending events like crawfish bails, can
they”?

A No, they cannat.

Q: Jud likethat police cant guarantee that, you know, we aredl going to
be sife out on the Sreets outsde of our homes?

A: Wdl, we cant guarantee thet.



Q: g like the campus security can't do that, ther, can they?

A: Cannot guaranteeiit, no, gr.

Q And we know, don't we, Mr. Oubre, that despite the best efforts of
people sometimes & eventslike this, people get hurt, don't they?

A: Correct.

Q: And sometimes depite the best efforts of security people at — people
become victims of crime & such events, don't they?

A: Correct.

Q: And sometimes they become victims of accidents where there's a
bunch of security folks around?

A: That's correct.

QANd sometimes they become victims of intentiona acts, somebody
meant to do something, where therés a bunch of security folks around?
A: That's correct.

Q: And that's true regardless of ever how many security people youve
got, correct?

A: Correct.

Q: And thet's true regardless of how good your lighting is & the scene
where this thing hgppened, isn't thet correct?

A: Correct

Q: Andthat'struedso regard ess asto how much or how littletraining the
security people have had, correct?

A: Correct.

Q. And regardless of the security procedures that you may have

hed in effect, those things can hgppen, can't they?

A. Right. You can't guarantee peopleé s sefety regardless of dl

those things you' ve mentioned.

Q. Andit' sdso true that people get hurt and become victims of
crime and become victims of intentiond acts where theré sacohal
involved regardiess of the number of security people there, ign't

thet correct?

A. Correct.

Q. And that'strue dso — those things happen regardless of whether
or not there' s Sgns posted everywhere saying we don't want all of
thisto happen, isn't thet correct?

A.Yes gr.

STANDARD OF REVIEW




716. A mationfor INOV teststhelegd sufficiency of theevidence supporting theverdict, not theweight
of the evidence. Tharp v. Bunge Corp., 641 So.2d 20, 23 (Miss 1994) (citing Goodwin V.
Derryberry Co., 553 So0.2d 40, 42 (Miss. 1989); Stubblefield v. Jesco, Inc., 464 So.2d 47, 54
(Miss 1984)). See also Stewart v. Gulf Guar. Lifelns. Co., 2002 WL 1874826, 6 (Miss. 2002).
17. InGoodwin, wehdd:

In deciding a mation for judgment notwithstanding the verdict, the trid
court mugt congder the evidence in the light mogt favorable to the non-
moving party, giving thet party the bendfit of dl favorable inferences that
reasonably may be drawvn therefrom. Thetrid court should condder the
evidence offered by the non-moving party and any uncontradicted
evidence offered by the moving party. If the evidence thus conddered is
auffident to support averdict infavor of the non-moving party, themation
for j.n.o.v. must be denied.

Goodwin, 552 So. 2da 42 (ating Turner v. Turner, 524 S0.2d 942, 944 (Miss. 1988); Read v. S.
PineElec. Power Ass., 515 S0.2d 916, 919 (Miss. 1987); Baker Serv. Tools, I nc. v. Buckley, 500
So.2d 970, 972 (Miss. 1987); Paymaster Oil Mill Co. v. Mitchell, 319 So.2d 652, 657 (Miss.
1975).
118. WedsohddinGoodwin that, upon review by thisCourt, the same sandard was gpplied whether
INOV was granted or denied by thetrid court. Goodwin, 553 So.2d at 43.
M19. ThsCourt hddin Fitzner Pontiac-Buick-Cadillac, Inc. v. Smith, 523 So.2d 324, 326
(Miss. 1988):

Two of the assgnments of eror are chdlenges to the sufficency of the

evidence to support the verdict of the jury. Our scope of review in such

contextsisaslimited asit isfamiliar. We condder the evidencein thelight

mod favorabdleto the gppdlee, giving that party thebendfit of dl favorable

inferences that may reasonably be drawvn from the evidence If the fects

S0 conddered point 0 overwhdmingly in favor of the gopdlant thet
reasonable men could not have arived a a contrary verdict, we are



required to reverse and render. On the other hand, if there is subgtantia
evidence in support of the verdict, thet is, evidence of such qudity and
weight thet ressonable and fair minded jurorsin the exercise of impartid
judgment might havereached different condusions, affirmanceisrequired.
See, e.g., Rester v. Morrow, 491 So.2d 204, 211-12 (Miss. 1986);
Paymaster Oil Mill Co. v. Mitchell, 319 So.2d 652, 657 (Miss.
1975).

DISCUSSION

l. WHETHER THE TRIAL COURT PROPERLY GRANTED
JUDGMENT NOTWITHSTANDING THE VERDICT.

.  WHETHER THE RECORD ESTABLISHESA BREACH OF DUTY
BY EITHER JAMESOR STACY EVANS.

120.  Wefird mugt determine what duty was owed Corley by Jamesand Stacy. Thisquestion canonly
be ansvered when wedetermine Corley'ssatusasto Jamesand Stacy. After thosequestionsareresolved,
we mug asoartaln, in the light most favorable to Corley, giving him the benefit of dl favoradle inferences
that may reasonably be drawvn from the evidence, whether thereis subdtantia evidence in support of the
vedict. 1sthe evidence of suchqudity and weaght thet reasonable and fair minded jurors, in the exerdise
of impartid judgment, may have reeched different condusons?

21. Missssppi adheres to the inviteg/licensseltrespasser trichotomy when andyzing the property
owner'sduty of care. Hudson v. Courtesy Motors, Inc. 794 S0.2d 999 (Miss. 2001). Thus, Corley's
datus asto James and Stecy determineswhat duty they owed to Corley. In Hoffmanv. PlantersGin

Co. 358 So.2d 1008, 1011 (Miss. 1978), we hdld:

Asto gatus aninviteeisaperson who goes upon the premises of another inanswer tothe
express or implied invitation of the owner or occupant for thar mutua advantage...A
licenseeisonewho entersupon the property of another for hisown convenience, pleesure,
or benefit pursuiant to the license or implied permisson of the owner wheress atrespasser
is one who enters upon ancther's premises without licensg, invitation, or ather right.
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(atingLangfordv. Mercurio, 254 Miss. 788, 183 So0.2d 150 (1966); Wright v. Caffey, 239Miss.
470, 123 So.2d 841 (1960); Kelley v. Sportsmen's Speedway, 224 Miss. 632, 80 So.2d 785
(1955)).

122. Asto Stacy, Corley was an invitee. In order to cregte invitee datus there must be a mutua
advantage between landowner and invitee. Here, Stacy  received a $7 admission fee from Corley, and
Corley recaved the benfit of atending the crawfish bail. Therefore, there is a mutud advantage, and,
invitee gatus is established on the part of Corley. The landowner isnat an insurer of the inviteg' s ety
but does oweto an invitee the duty “to keep the premises reasonably sefe, and when not reasonably sefe,
to warn only where thereiis hidden danger or peril thet isnot in plain and open view.” (Emphads added).
Caruso v. Picayune Pizza Hut, Inc., 598 So.2d 770, 773 (Miss. 1992), citing McGovern v.
Scarborough, 566 So.2d 1225, 1228 (Miss. 1990).8 Alongwiththat duty, istheduty of thelandowner
to protect inviteesfrominjurieswhich arereasonably foressesble. Kellyv. Retzer & Retzer, Inc., 417
S0.2d 556, 560 (Miss. 1982).

123. Wesadin Grishamv. John Q. Long V.F.W. Post, No. 4057, Inc., 519 So.2d 413, 416
(Miss. 1988), that atavern keeper canonly be held lidble where he had " cause to antidipate the wrongful
or negligent act of [an] unruly patron.” Here, we would hardly dassfy Stacy as a“tavern keeper,” but
regardless, therecord doesnat reved thet she had any " causeto anticipate” violent behavior of her fedtival-

goers a the crawfish bail.

8See however, Tharp v. Bunge Corp., 641 So.2d 20, 25 (Miss. 1994), wherein we abolished
the “open and obvious’ defense as a complete bar, and invoked the gpplication of our long-standing
comparative negligence doctrine. Miss. Code Ann. § 11-7-15 (1972).
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24. Theintroduction of the pigtal into this case and one friend accidentdly shoating another friend did
not provide Stacy with adequatewarning. Moreover, these events, both the mere presence of apistol and
the actud shoating, are not reasonably foreseegble. Additiondly, Stacy employed three security guards
to petrol the event. Inthree previous cranfish bails, only onefight hed broken out. Thisprior dtercation
three years before the current Stuation was not adequiate notice to Sacy thet an intoxicated friend would
acddently shoot another friend at the cranfish bail.  Stacy Smply hed no"'causeto anticipate’ anegligent
shooting based on one minor dtercation at the three events she had sponsored.

125. Asanimportant corallary to the landowner's duty, we have hdd repeatedly that owners are not
insurers of an invitegs safety. See Gatewood v. Sampson, 812 So.2d 212, 219 (Miss. 2002); J.C.
PenneyCo. v. Sumrall, 318 So.2d 829, 832 (Miss. 1975); Sear s, Roebuck & Co. v. Tisdale, 185
S0.2d 916, 917 (Miss. 1966). Should we st asdethetrid court's grant of the INOV in this case, we
mog asuredly would beinforming premises ownerslandownersthat they have now become the insurers
of aninviteds sety.

126. Intherecent Gatewood case, we upheld thetria court’ sjudgment on ajury verdict of $308,000.
In Gatewood, Roy Sampson (Sampson) had pulled into a service sation owned by Jeff Gatewood
(Gatewood). Sampson's purpose for being on the premises was to buy gas and use one of the pay
phones, therefore, Sampson was dearly aninviteeunder our premiseslighility lav. AsSampsonwasusng
the pay phone, he wasatacked by aman with agun, occupantsfrom the car inwhich Sampson’ sassallant
hed exited fired upon both Sampson and his assalant as the two men sruggled over the wegpon,
Sampson' s assallant was killed fromone of the shots coming from the car, and Sampson was sruck inthe
back of the heed by one of the bullets, but survived the atack. Incting Lylev. Mladinich, 584 So.2d
397, 399 (Miss. 1991), we dated that:

12



[there arg] two ways to establish legd causation, or foreseeatility, in cases of assault by

athird person. “Therequiste ‘cause to anticipate’ the assault may arise from (1) actud

or condructive knowledge of the assallant’s vidlent nature, or (2) actud or condructive

knowledge that an atimosphere of violence exigts [on the premises]...” Lyle, 584 So.2d

a 399 (quatingGrisham, 519 So.2d a 416). Evidence of theexisence of an atmosphere

of vidlencemay indude*theoverdl pettern of crimind activity prior to theevent inquestion

that occurred in the generd vidinity of the defendant’ s business premises, aswdl asthe

frequency of aimind attivity on the premises” Lyle, 584 So.2d at 399.
Gatewood, 812 So. 2d a 220. Sampson offered evidencewhich reveded “that Sxty violent crimeswere
reported to policein the neighborhood of the Elliside Exxon [Gatewood' ssarvice dation] withinthethree
yearsprior to theatack. Thirty-two of those crimesreportedly occurred inthe nearby Elliside Shopping
Center. Twoinddentsoccurred indose proximity to the gas ation: an armed carjacking occurred onthe
dreet in front of the Sation and a bullet fired from nearby entered the building. A fight aso reportedly
occurred inthe Exxon parkinglot” 1d. We went further to diginguish the factsin Gatewood fromthose
inCrain v. Cleveland Lodge 1532, Order of Moose, Inc., 641 So.2d 1186, 1189 (Miss. 1994),
inthat Crain falled to offer evidence sufficent to establish proximate cause, whereas Gatewood offered
auffident evidence as to proximeate cause and foreseesbility so asto presant ajury issue 812 So.2d a
221. Without quedtion, in comparing the “foresaeability” evidence presented in Gatewood with the
evidence presented in the case before the Court today, Corley’ s evidence fdls consderably short of thet
necessary to present ajury issue on foresaedhility.
127. Inrdaringtothe”causeto anticipate’ test quoted in Lyle, 584 So.2d at 399, Corley assartsthat
"aninjured party can only recover &ter a least one violent act had dready occurred, thereby placing
defendant on natice of the dangerous condition.” In the Lyle case, evidence was offered that between
1981 and 1989, numerous crimind charges were filed againg persons in the tavern and the adjacent

paking lot. In Lyle, we hed that a jury question exised as to whether the property owners

13



discontinuance of the use of security guardsinther bar parking ot condtituted negligence, inlight of thefact
that there had been ahigtory of fighting outsdethe bar. That caseis not andogous to the case sub judice
asthefacts are dissmilar. We hdd in Lyle that a fact question was created because there was an
goproximate nineyear history of arrests a the property in question. Moreover, Lyle involved a bar,
opened with regular hours, while the case sub judice involved atract of farm land opened onceayear for
acrawvfishboail. Accordingly, for thereasonsgated, thetrid court properly granted Stacy’ SINOV mation.
128. Asto James, Corley wasalicensee therefore, James only hed the duty to refrain from willfully or
wantonly injuring Corley. Adams ex rel. Adamsv. Fred's Dollar Store of Batesville, 497 So.2d
1097, 1101 (Miss 1986). James derived no benefit from the cranfish bail and was not involved in its
promoation or saging. Thereisno evidence in the record that James willfully or wantonly injured Corley,
or even had anything whatsoever to do with the crawfish bail, other then his brief attendance & the evertt.
Thus, INOV was likewise proper asto James.

.  WHETHER THIS COURT SHOULD CHANGE WELL SETTLED
MISS SSIPPI PREMISESLIABILITY LAW.

129. Corley urgesthis Court to adopt the “ Cdifornia Rule’ of premises lighility regarding third party
conduct. Also, Judge Evans very doquently conveyed his firm convictions in his Opinion and Order
Granting Judgment Notwithstanding the Verdict. In what he understandably described as “an unpleasant
decigon,” Judge Evans daed, in part:
[Scott Corley’q injuries are tragic, severe, and permanent. His life has been forever
changed. If thejury’ sverdict were collected, occupationd thergpy might be afforded and

his life made eeser. Indead, in addition to the injudice of the firg tragedy, this young
Rantff must now suffer asecond. And thisone a the hands of our Siate' s common law.
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Inhisopinion and order, Judge Evanslikewiserequested this Court to congder adoption of theCdifornia
Rule" as to premises lighility regarding third party conduct, which is a "totdity of the drcumgtances'
standard as opposed to a " cause to anticipate” standard.®
130. TheCdiforniaRule dates

...in determining the exigence of a landowner's duty to protect invitees

from the wrongful conduct of third persons, foressesbiility ismeasured by

dl of the drcumgtancesinduding the neture, condiition and location of the

defendant’ s premises and defendant's prior experience, bearing in mind

that what is required to be foreseedble is the generd nature of the event

or harm, not its precise nature or manner of occurrence.
Oncianov. Golden PalaceRestaurant, I nc., 219 Ca.App.3d 385, 394, 268 Cd. Rptr. 96,99 (C4l.
Ct. App. 1990) (citing | saacs v. Huntington Mem'l Hosp., 38 Cd.3d 112, 129, 211 Cd.Rptr. 356,
695 P.2d 653 (1985)). Onciano and our referenceto Onciano inour dedisonin Crain arethebases
for the trid court’s plea to this Court to revigt our premises ligbility law as to third party conduct.
However, subssquent to the Cdifornia Supreme Court’ s decigon in | saacs and a date didtrict court of
gpped dedsonin Onciano, the Cdifornia Supreme Court revisted the issue of third party conduct
premissslidality in Ann M. v. Pacific Plaza Shopping Center, 6 Cd.4th 666, 678, 25 Cd.Rptr.2d

137, 145, 863 P.2d 207, 215 (1993),'° and in doing s, admitted that certain broad languagein | saacs

°In Crain v. Cleveland Lodge 1532, Order of Moosg, Inc., 641 So.2d 1186, 1190-91
(Miss. 1994), thisCourt dedlined agmilar invitation to adopt the“ CdiforniaRule” Werecognized thet the
Cdifornia experience reveded that the Cdifornia courts eventudly “dretched the “totdity of the
drcumgtances tedt to the levd of drict lighility....” 1d. at 1191.

190ur research on Ann M. reveds a“negdive indirect history” which guides us to a Cdiforia
Suprame Court case, Sael zler v. Advanced Group 400, 25 Ca.4th 763, 767, 107 Cd.Rptr.2d 617,
619-20 23 P.3d 1143, 1145-46 (2001). A close study of Saelzler reveds that amendments to the
Cdiforniasummary judgment gatute (CdiforniaCode of Civil Procedure 8 437(c)), may have superceded
catan language in vaious casss, induding Ann M.; however, the datutory amendments reate to
modification of an dmogt “impassible’ burden of proof placed on the moving party to adoption of “the
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hed causad confuson in thet therewas a leest an inference that andyzing foreseeghility to determine duty
by a premises owner was normdly a question of fact to be determined by ajury, and that any such
interpretation of |1saacs was error. The Ann M. court went on to hold thet “[f]oreseeghility, when
andyzed to determine the existence or scope of aduty, is aquestion of law to be decided by the court.”
863 P.2d a 215. Recently, another Cdiforniadidrict court of gpped quesioned the haldingsin | saacs
and Onciano. InEric J. v. Betty M., 76 Ca.App.4th 715, 90 Ca.Rptr.2d 549, 554 (C4d. Ct. App.
1999), that court stated:
Thevidhlity of thehadinginOncianao isquestionablein light of the subseguent Supreme
Court decisonin Ann M. v. Pacific Plaza Shopping Center, 6 Cd.4th 666, 25
Cd.Rptr.2d 137, 863 P.2d 207 (1993). Onciano rdied onlsaacs, 38 Cd.3d 112, 211
Cd.Rptr. 356, 695 P.2d 653 to rgect theideathat alack of prior crimind activity wasnot
dispogtive inthelandowner’ sfavor, afact which Judtice Fred Woodswould find troubling
in a sgparde concurring opinion, where he lamented Isaacs “broad brush
dicta”.......Liability in the face of the absence of natice of prior crimind activity, however,
was dispodtive in favor of the landowner in Ann M., arationde which Jusice Mok, in
hisdissent in Ann M. ariticized asbaing inconagent with Isaacs.........
Accordingly, it gopears that the Cdifornia courts have a leest patidly retrested from the
| saacs/Onciano pronouncements. In the end, we see no reason to endure the somewhat disjointed
Cdifomia experience and asandon our well-established premises lighility law concerning third-party
conduct.
131. Retumingtothecasebeforeustoday, therecord doesnot support afinding thet the Evansesshould
have reesonably foreseen thethird-party conduct of adrunken Hardenwho accidently shot hisfriend, Scott
Corley. Thethird-party assault by Harden upon hisfriend, Scott Corley, was not foreseegble becausethe

requidte “cause to anticipate’ did not arise Snce Stacy had “no actud or condructive knowledge of

federd mechanism of burden shifting” [in summeary judgment mation hearingg. Accardingly, Ann M. isdill
“good law” in Cdifornia

16



Harden' svidlent neture,” or “actud or congtructive knowledgethat an amaosphere of violenceexised’ on
her land & the crawfish boil.

132.  We condude that no lidhility was impased upon Stacy or James under our well-settled premises
lighility lav. We dedine to adopt the Cdifornia Rule in Missssippi, because that experience reved s thet
such arule could ultimately cregte grict lighility for property owners, causing them to become insurers of
an inviteds safety.

CONCLUSON

133.  Whilegrongly urging this Court to revist our premisesliability law, thetrid court boldly and firmly
adhered to the law of this State in granting the INOV and setting aside a judgment in the amount of
$2,500,000, ajudgment, which, aspointed out by thetrid judge, evenif collected, would hardly beadtart
toward full compensation for Scott Corley based on the grievous injuries he auffered.  Wereweto turn
our heedsaway fromtheissue of liability in thiscase, Scott Corley would be entitled to thejury award, and
more. However in this imperfect world we are unable, asamatter of law, of awvarding compensation for
every injury which occursin sodety. Though Scott Corley proved his damages, we cannot reindae the
jury verdict based Smply on whomever may have been named as defendants in this lavait. Before the
juryinany case can avard damages, liability, assametter of wel-established law, must be proven asto one
or more of the named defendants in the litigetion. The trid court succinatly described in its opinion and
order granting the INOV mations, the“tragic, severe, and permanent” injuriesinflicted upon Scott Corley,
who was only nineteen years old a the time this tragedy occurred.  As noted above, the injuries and
damages suffered by Scott Corley do not go unnaticed by thisCourt. However, weare compdledtohold
today thet, based on the record before this Court and the gpplicable law, the trid judge properly granted

judgment notwithstanding the verdict as to both James Evans and Stacy Evans because naither violated a
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duty owed to Scott Corley under our premises liadility lav. We dso dedine to modify the
inviteglicenseaftrespasser trichotomy in Missssippi by adopting the "CdiforniaRul€' regarding premises
lighility asto third-party conduct. Asweaffirmthegrant of INOV , the cross-gpped s of James Evansand
Sacy Evans are rendered moot. We afirm thetrid court’ sorder granting aJNOV for James Evansand
Sacy Evans
34. AFFIRMED.

PITTMAN,CJ.,,SMITH, PJ.,WALLER AND COBB, JJ., CONCUR. DIAZ AND

EASLEY, JJ., DISSENT WITHOUT SEPARATE WRITTEN OPINION. McRAE, PJ.,
AND GRAVES, J., NOT PARTICIPATING.
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