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CARLSON, JUSTICE, FOR THE COURT:
1. Inthismedicd mdpractice case aisgng under the Missssppi Tort Clams Act, Miss Code Ann.
88 11-46-1 to -23 (Rev. 2002), Craig Corey gppedsthetrid court's order granting summary judgment
infavor of Dr. Tom Skdton basad upon hisemployment gatus & the Univeraty of Missssppl Medicd

Center ("UMMC"). Finding thetrid court correctly held Dr. Skdton wasimmunefrom lighility, weaffirm

the grant of summary judgment.



FACTSAND PROCEEDINGSIN THE TRIAL COURT

2. IndaLewiswas admitted to UMMC on October 22, 1996, for tregtment of pain rated to her
previoudy diagnosed sckle cel anemia Lewis died the next day. Dr. Tom Skdton was the atending
physdanwhen Lewiswasadmitted to UMMC. Anautopsy performed a therequest of thefamily reveded
devated leves of the drugs Demeral and Meperdine Meabalitein Lewiss blood.

183. OnJmuay 26, 1998, Corey filed a complaint agangt The Universty Hospitds and Clinics
UMMC and Dr. Skelton adleging thet Lewiss desth was a direct result of the substandard care received
from Dr. Skdton and UMMC employees. The complaint specificaly dleged Dr. Skelton was not an
employeeof TheUniversty Hospitalsand Clinics or UMMC. Corey dsodleged TheUniversity Hogpitds
and Clinics and UMMC were vicarioudy ligble for any and dl negligent acts and/or omissions of ther
employesswho ddivered negligent careto Lewis. An amended complaint wasfiled on October 13, 1998,
adding Scott Lane, M. D., Donna K. Cassl, M.D., Stephanie Powdl, M.D. and John and Jane Doe,
M.D., as defendants.

4. OnMay 12, 2000, Dr. Skdton filed amation for summeary judgment. In support of his motion,
Dr. Skelton atached his persond afidavit, the affidavit of Paul Trussdl, director of human resources, his
employment contract and his sworn responses to the interrogetories propounded to him by Corey. The
atachments dleged Dr. Skdton wasan employeeof UMMC whoweasat dl timesacting inthe courseand
soope of his employment. Corey responded to thismotion on October 16, 2000. Thismetter cameon for
hearing beforethe Circuit Court of the Frgt Judidd Didrict of HindsCounty, Honorable JamesE. Graves,
Jr., presiding, in October 2000. The matter was resst for hearing in order to dlow the parties an

opportunity to develop the record on the issue of the employee Satus of Dr. Skelton.



1.  Duingtheextended discovery period, Dr. Skdton supplemented hismotion for summary judgment
withhisdeposition testimony and an additiond affidavit. Corey produced no additiond evidence. A hearing
was held on Dr. Skdton'smotion for summary judgment on March 5, 2001. On March 19, 2001, thetrid
court granted Dr. Skdton's mation for summary judgment and certified thet judgment asfind under Miss
R. Civ. P. 54(b). Judge Gravesfound Dr. Skdton wasan employeeof UMMC, rather than anindependent

contractor. Hedso found that according to Knight v. McKee, 781 So. 2d 121, 123 (Miss. 2001). Dr.

Skdton did nat waive hisimmunity by purcheang lidaility insurance

6.  Corey rasesthefallowing threeissues before this Court:

7. Forasummary judgment maotion to be granted, there must exist no genuine issue of materid fadt,
and themoving party must be entitled to judgment asamatter of lawv. Miss R. Civ. P. 56(c). Thestandard

of review of atrid court's grant of a motion for summary judgment is de novo. Short v. Columbus

Rubber & Gasket Co., 535 S0.2d 61, 63 (Miss 1988). The burden of demondrating thet thereisno

WHETHER THE TRIAL COURT ERRED IN FINDING THAT DR.
SKELTON WAS AN EMPLOYEE OF THE UMMC AND WAS
ACTING WITHIN THE COURSE AND SCOPE OF HIS
EMPLOYMENT DURING THE COURSE OF HISTREATMENT
OF INDA LEWIS.

WHETHERTHETRIAL COURT ERREDINFINDING THAT INDA
LEWISSESTATE WAS NOT ENTITLED TO COMPENSATION
FOR HER WRONGFUL DEATH FROM DR. SKELTON'S
MEDICAL MALPRACTICE POLICY.

WHETHER IT WAS UNJUST, DISCRIMINATORY AND/OR
CONSTITUTIONAL TO DENY INDA LEWISS ESTATE
COMPENSATION FROM DR. SKELTON'S MEDICAL
MALPRACTICE INSURANCE FOR HER WRONGFUL DEATH.

DISCUSSION




ganuneissueof materid fact falsupon the party requesting the summary judgment. | d. a 63-64. The court
mug carefully review dl evidentiary mattersbefore it; admissonsin pleadings, answersto interrogetories,
depostions, afidavits, ec., in thelight mod favoradle to the party againg whom the mation for summeary

judgment ismade. McFadden v. State, 542 So.2d 871, 874 (Miss. 1989).

Whenamoation for summary judgment is mede and supported as provided in Rule 56, an
adverse paty may not rest upon the mere dlegations or denids of his pleadings, his
response mugt st forth spedific facts showing that there isagenuine issue for trid. If he
does not 0 regpond, summary judgment, if gopropriate, shdl be entered againg him. If
any tridble issues of fact exig, the lower court's decison to grant summary judgment will
be reversad. Otherwise, the decison is affirmed.
Miller v. Meeks, 762 So. 2d 302, 304 (Miss. 2000) (atingBrown v. Credit Ctr., Inc., 444 So.2d
358, 362 (Miss. 1983)).
l. WHETHER THE TRIAL COURT ERRED IN FINDING THAT DR.
SKELTON WAS AN EMPLOYEE OF THE UMMC AND WAS
ACTING WITHIN THE COURSE AND SCOPE OF HIS
EMPLOYMENT DURING THE COURSE OF HISTREATMENT
OF INDA LEWIS.

8. Corey argues the Miller factors dearly weigh in favor of finding thet Dr. Skdton was an
independent contractor. Dr. Skelton Sates the facts of the casesubjudiceareamost identicd tothefacts
presented in Sullivan where this Court reversed a jury verdict and determined two doctors were
employessof UMMC for purposes of liaility under the Tort Clams Act. Sullivan v. Washington, 768
So. 2d 881, 886 (Miss. 2000).

9.  Basad on a voluminous record supplemented by Dr. Skdton and a hearing on the motion for

summay judgment, the trid court determined Dr. Sketon was an employee of UMMC and thus was



immunefrom lighility. Pursuant to thefive-part tet enumeratedinMiller, abrief andysiswill be conducted
asto the employment satus of Dr. Skdton.?

110.  Both parties agree the nature of the function performed by Dr. Skdton wassupervisory. Likethe
physdanin Sullivan, Dr. Skdton was assgned to Lewis; Lewis did not choose Dr. Skdton as her
physdan. Dr. Skdton did not haveaprivate-patient raionshipwith Lewis Dr. Skdton wastheattending
physdan on cdl the day Lewiswas admitted to the hospital. Hisrole wasto supervisethe overdl care of
Lewisand dl other admitted patients and to teech and advise the resdents and interns

11. Theroedf thefaculty physdan isto supervise the progress of resdents and interns, provide the
necessary training and to maintain a practical and educationd environment. This Court has hdd the Sate
has acompdling interest in maintaining uch an educationa environment provided by Dr. Skdton and Al
itsteaching phyddans. Sullivan, 768 So. 2d at 885.

112.  Thedirection and control UMMC mantainsover itsemployessis great. Each month megtingsare
hed outlining the training programs for each department. UMMC contrals dl scheduling assgnments and
implementspaliciesand procedureswhich must befollowed by dl employees. Bath partiesagreethet Dr.
Skdton, like the doctors in Sullivan, was assgned the patient in question and was respongble for
upavisng ancther's treeiment of thet patient. As Sated above, Dr. Skdton was the admitting physician

assigned to the hospitd on the day Lewis was admitted and was not called to the emergency room upon

YnMiller, weoutlined thetest to determine whether state employed physicians should be granted
immunity: “ 1. the nature of the function performed by the employee; 2. the extent of the state’ sinterest and
involvement in the function; 3. the degree of control and direction exercised by the state over theemployee;
4. whether the act complained of involved the use of judgment and discretion; 5. whether the physician
receives compensation, either directly or indirectly, from the patient for professiona services rendered.”
762 So.2d at 310.



Lewissadmittance. Hedid not comein contact with Lewis until hisroundsthe next morning efter she hed
been admitted to the hospitdl.
113.  Judgment and discretion will dways play apart in asupervisory role. Regarding the fourth factor
of judgment and discretion, this Court has recently hed:
Virtudly every act performed by a person involves the exercise of some discretion.
Obvioudy, a professond necessaxily retains a sgnificant amount of discretion in the
operationaf hisprofesson. Thisisespeddly true of physdanswho arebound to exercise
thar judgment without interference from others. The Hippocratic Oath requires thet the
physdan” ... use[hig power to hdp the Sck to thebest of [hig ability and judgment.”
Section 6 of the American Medicd Assodaion's”Prindplesof Medicd Ethics' dates, "A
physdan should not digpose of his sarvices under terms or condiitions which tend to
interfere with or impede the free and complete exercse of his medicd judgment and ill.
Sullivan, 768 So. 2d a 835. Although Dr. Skdton admitted to exercising his persond judgment and
discretion while parforming hisrole as supervisor, thisfactor doneis not determinative.
14. LewiswasaMedicad patient. Accordingly, this Court hasheld that doctorsdo not receive direct
payment from Medicad patients. Sullivan, 768 So. 2d a 885. Dr. Skdton Sated thet Lewis likedl of
his patientsasreguired by UMMC, washilled through the centrd hilling office of the department of interndl
medicine The money then becomes intermingled with the other revenues for the department.

115. Thefactsof thiscaseand thefactsof Sullivan aresmilar. Based on the supplemented record and
the above Miller andyss we afirmtheruling of thetria court granting summery judgment to Dr. Skelton
on the grounds thet heis an employee of UMMC and, thus, immune from lighility.
.  WHETHERTHETRIAL COURT ERREDINFINDING THAT INDA
LEWISSESTATE WAS NOT ENTITLED TO COMPENSATION
FOR HER WRONGFUL DEATH FROM DR. SKELTON'S
MEDICAL MALPRACTICE POLICY.

116.  Recently this Court hed:



The fact thet the two physdans have persondly acouired professond lishility insurance
is irrdevant to the inquiry as to whether a date employee enjoys immunity under the
MTCA. Inarecent case, Maxwell v. Jackson County, 768 So.2d 900 (Miss. 2000),
we hdd tha a county did not wave its immunity protections under the MTCA when it
purchased lighility insurancein excessof thelimitsimposed by theM TCA. Wenow extend
this holding to gpply to date employees ds0. Finally, the MTCA contains no
provision allowing for thewaiver of a state employee'simmunity because of
the existence of professional liability insurance.

Knight v. McKee, 781 So. 2d 121, 123 (Miss. 2001) (emphasis added). Corey argues Knight is
diginguishable from the case subjudice because the two physcians persondly acquired the insurance in
Knight whilein the case sub judice the insurance was arequirement of employment. However, this Court
in Knight did not make a dittinction as to the purchaser of the insurance. This Court dearly Sated the
existence of professond lidility insurance did not wave agiae employegsimmunity. Wefind thisissue

to be without merit.

1.  WHETHER IT WAS UNJUST, DISCRIMINATORY AND/OR
CONSTITUTIONAL TO DENY INDA LEWISS ESTATE
COMPENSATION FROM DR. SKELTON'S MEDICAL
MALPRACTICE INSURANCE FOR HER WRONGFUL DEATH.

117. InBarnesv. Singing River Hosp. Sys., 733 So. 2d 199 (Miss. 1999), this Court dtated as

folows

[T]he condtitutiondity issue is barred, because it was not raised in the trid court and
because the Attorney Generd's Office was not properly natified. "\We acoegpt without
hestationthe ordinarily sound principle that this Court Ststo review actions of trid courts
and that we shoul d undertake cons deration of no matter which hasnot first been presented
to and decided by the trid court. We depat from this premise only in unusud
arcumgances” Educational Placement Servicesv. Wilson, 487 S0.2d 1316, 1320
(Miss 1986). "The law has been wdl settled that the congtitutiondity of a statute will not
be congdered unlessthepointisspecificaly pleaded.” Smithv. Fluor Corp., 514 So.2d
1227, 1232 (Miss. 1987). Furthermore, Rule 24(d) of the Missssippi Rules of Civil
Procedure requires that proper notice be given to the Attorney Generd when the
condtitutiondity of a Satute is chdlenged "to afford him an opportunity to intervene and
ague the quedtion of conditutiondity.” Miss R. Civ. P. 24(d). Rule 44(a) of the
Missssppi Rules of Appdlae Procedure smilarly requires service of any gopdlate brief

7



ddlenging the vdidity of a datute "on the Attorney Generd, the dity atorney, or other
chieflegd officer of thegovernmenta body involved." M.R.A.P. 44(a). "Except by pedid
order of the court to which the caseis assigned, in the absence of such natice nether the
Supreme Court nor the Court of Appedswill decidethe question until the noticeand right
to respond contemplated by this rule has been given to the gopropriate governmentd
body." M.R.A.P. 44(c). The Barneses falure to raise the issue of the conditutiondity of
§11-46-11(3) a trid or to natify the Attorney Generd's Office of their chdlenge of the
datute resultsin the procedurd bar onthisissue.

Barnes, 733 So.2d a 202-03. Smilarly, Corey has faled to comply with Miss. R. Civ. P. 24(d) or
M.RA.P. 44. Therefore, Corey'sfalure to rase theissue of the conditutiondity of § 11-46-7(2) before
the trid court or to natify the Attorney Generd's office of his chdlenge of the datute reaults in the
procedurd bar on thisissue.

CONCLUSON

118. Thetrid court was correct initsfinding thet Dr. Sketon was an employee of UMMC and, thus,
immure from dl ligaility. Dr. Skdton did not waive thet immunity by purchesng professond lichility
insurance above the anount dlowed for inthe Act. FHindly, Corey'sdam thet the Act isdiscriminatory or
uncondtitutiond is procedurdly barred. Therefore, this Court affirms the trid court's grant of summary
judgment in favor of Dr. Skdton.
119. AFFIRMED.

PITTMAN, CJ.,SMITH, P.J., WALLER AND COBB, JJ., CONCUR. EASLEY,

J., CONCURSIN PART. McRAE, P.J.,,AND DIAZ,J.,DISSENT WITHOUT SEPARATE
WRITTEN OPINION. GRAVES, J., NOT PARTICIPATING.



