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SMITH, PRESIDING JUSTICE, FOR THE COURT:
1.  Wadter Dominique Farley was indicted for armed robbery and possesson of a fiream by a
convicted fdon in Covington County Circuit Court. Farley pled guilty to the amed robbery charge and
received a sentence of twelve years.  Fairley subssquently filed amoation for pogt-conviction rdief in the
drauit court, dleging that his guilty pleawas involuntary and thet he hed recaived ineffective asssance of
counsd. Themoation for post-conviction reief was denied. Fairley gopeded, and hiscasewas assigned to
the Court of Appedswhich affirmed thetrid court. Fairley v. State, 822 So. 2d 1015 (Miss. Ct. App.
2002). ThisCourt granted cartiorari.F airleyv. State, 828 So. 2d 200 (Miss. 2002) (table). Weconclude

that Fairley was migtakenly given eroneous information regarding parole and sentencing by the trid court



and istherefore, @ a minimum, entitled to an evidentiary hearing to determine whether he rdied upon the
erroneous information in pleading guilty.

FACTS
12.  Wadta Dominique Farley pled guilty to armed robbery in the Covington County Circuit Court on
Jy 22, 1997, and was sentenced to twelve years imprisonment with the Missssppi Department of
Corrections. Farley filed aMation to Vacate Judgment in the circuit court on June 12, 2000, pursuant to
the Missssippi Uniform Post-Conviction Collaterd Rdlief Act, Miss. Code Ann. 88 99-39-1t0-29 (2000
& Supp. 2002). Farley rased thefallowing issuesin hispetition: (1) thet hewasinduced to enter the guilty
pleabecause (g the heiff told Farley that if hedid not take the plea, wherethe State was recommending
atweveyear sentence, that Farley would be found guilty and would receive a leest twelve years, (b)
Farley'satorney told himthet if hetook the pleaand received atwdve-year sentence, hewould bedigible
for parole after ten years, (2) Farley's atorney was ineffective because (a) he gave Fairley the wrong
informationregarding parale; (b) heignored agpeedy trid violaion; (C) hegaveFairley incorrect sentencing
information; and (3) Fairley was sentenced under thewrong Satute. Thedircuit court deniedtheMoationto
Vacate Judgment by order dated November 29, 2000, gpparently without an evidentiary hearing.
13.  Farley then gopeded to this Court, and the goped was assigned to the Court of Appeds which
afirmed, nating thet the dircuit court hed informed Fairley that he would haveto serve thefirg ten years of
his sentencewithout pardle. Fairleyv. State, 822 So. 2d at 1017. ThisCourt granted certiorari and now
conddersthe fallowing issues

l. WHETHERTHE COURT OF APPEALSERRED INFINDINGTHAT
FAIRLEY'SGUILTY PLEA WASKNOWING AND VOLUNTARY.

[l. WHETHERTHE COURT OF APPEALSERRED INFINDING THAT
FAIRLEY RECEIVED EFFECTIVE ASS STANCE OF COUNSEL.

DISCUSS ON




14.  Farley rases the same arguments under bath of these issues, most of which can be rebutted by
review of the guilty pleatranscript. Asfor Fairley'sargument thet the sheriff mede somekind of sertencing
prediction or promise, the sentencing judge mede it dear that no one could make such a guarantee and
stopped the pleacolloquy so Fairley could confer with his atorney. Asfor a goeedy trid daim, thiswas
waived when Fairley pled guilty. Farrley aso makes some daim about being under the influence of drugs,
but thereis dbsolutely no evidence of this

%. Farleysonepotentidly legitimate damistha hisguilty pleaisinvoluntary because he dlegesthet
he wasincorrectly informed about thetime he would have to serve without parole. On direct gpped before
the Court of Appeds Farley's primary argument was that his atorney had given him this incorrect
information. On cartiorari, Fairley continuesto mekethisdaim, but o arguesthat thetrid judge gavehim
incorrect information on parole aswdll.

6. Itisdear that the State'srecommendation for Fairley's sentence wastweveyears. Therobbery for
which Fairley was being prasecuted occurred in July 1996. Under Miss. Code Ann. 8 47-7-3 (1)(d)(ii),
Farley was not digiblefor parole and would haveto sarve the entiretwelve years. Congdering the record
before us, what Farley's lavyer told him is not dear. What is dear however, is tha the circuit court
informed Farley three times during the plea hearing that he would nat be digible for parole until he hed
served ten years, which was correct for someone convicted before October 1994, but not correct for
Fairley. The drcuit court further informed Fairley that he had nathing to do with parole, could mekehimno
promises as to whether it might be granted, and he might haveto servethe entiretwelve-year sentence. The
question is, does thisincarrect information render Fairley's quilty pleainvoluntary?

7.  InShanksv. State, 672 S0.2d 1207 (Miss. 1996), this Court found thet failure of the arcuit court

to inform Shanksthat hewould nat bedigiblefor paradefor thefirg ten yearsof hisarmed robbery sentence



dd not render his guilty plea involuntary. In Washington v. State, 620 So.2d 966 (Miss. 1993),
Washington pled guilty to armed robbery and aggravated assaullt, and recaived a sentence of twenty-five
years for the amed robbery and ten years for the aggravated assault, to run concurrently.  Washington
subsequently filed for post-conviction rdief, dleging thet the drcuit court hed given himincorrect information
concerning theminimum time hewould haveto sarve, ten years beforebaing digiblefor parale. ThisCourt
reversed the drcuit court's dismissal of Washington's petition, Sating:

The issue is not whether Washington was sufficiently advised on his parale digibility, but

whether he was gpprised of the mandatory sentence without parole congderation or the

ability to accumulate "good time”" Scrutiny of the record showsthat Washington was given

erroneous information; moreover, the State concedes that \Washington was inaccurately

advisad on this metter.

Washington should be given an gpportunity to presant hisdams a an evidentiary hearing.

At the hearing, the State will have an opportunity to raise its concerns on whether or not

Washingtonactudly rdlied on the possihility of parole as acondition before he entered into

the guilty pless
Washington, 620 So.2d at 970.
18.  Therueaisngfromthesecasssistha falureto mention something concerning pardledigibility may
be no problem, but erroneous information concerning parole and sentencing a leest entitles the petitioner
to an evidertiary heering on whether he rdied on the eroneous information. I there was an evidentiary
hearing hdd on Fairley's Mationto Vacate Judgment it is not induded in this gpped record. Accordingly,
we hold thet the Court of Appedls erred in affirming the drcuit court's denid of Fairley's petition for pogs-
convictionrdief, and thejudgments of the Court of Appedlsand thedrcuit court should bereversed and this
meatter remanded for an evidentiary hearing.

CONCLUSON

19.  Basad upon the record before us Fairley was not afforded an evidentiary hearing to determine

whether in pleading guilty, he in fact, rdied upon the eroneous information concaming pardle and



sentenaing. Our case law & aminimum, dlows Farley an evidentiary hearing. We therefore reverse the
judgments of the Court of Appedsand thedrcuit court and remand with indructions to the trid court to
aford Farley hisevidentiary hearing and then to rule on hismation.

M10. REVERSED AND REMANDED.

PITTMAN, CJ., WALLER, COBB, DIAZ, CARLSON AND GRAVES, JJ,

CONCUR. McRAE,P.J.,ANDEASLEY,J.,DISSENT WITHOUT SEPARATEWRITTEN
OPINION.



