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KING, PJ., FOR THE COURT:
1. Thewill of Shirley M. Volmer was contested and successfully set aside in the Chancery Court of
DeSoto County. The proponent of thewill, Joseph K. Volmer, appeals. Finding an absence of abuse of
the chancery court's discretion, we affirm the chancellor's decision.

Facts

12. In February 1999, Mrs. Volmer executed a will devising her property among her three living

children, Joseph K. Volmer, John A. Volmer, and Eleanor Volmer Patterson. Her husband and a son,

William T. Volmer, predeceased her. Attorney Kevin O'Brien drafted thewill Mrs. Volmer executed. In



late May, 1999, Joseph Volmer contacted his mother's atorney, Kevin O'Brien, and informed him of his
mother's desire to modify her February 1999 will. Specificdly, Joseph Volmer informed O'Brien that his
mother wanted to eiminate the provision of her current will which left a life estate in her home to her
daughter Eleanor Volmer Patterson. O'Brien testified that he prepared the revision but did not persondly
gpeak with Mrs. Volmer abot it.
113. After preparing the new will, O'Brien gave the draft will to Joseph Volmer dong with aletter of
ingruction for its execution. In June 1999, Ms. Volmer was hospitaized and diagnosed with pancregtic
cancer & atermind stage. Joseph Volmer madethe arrangementsfor execution of thewill by coordinating
the presence of witnesses and a notary. The will was executed in the hospital on June 18, 1999. She
passed away on July 20, 1999.
14. Joseph Volmer, asexecutor of hismother's estate, submitted the new will for probate. Hisbrother
and gdter initiated an action contesting the will on the grounds of undue influence and alack of testamentary
capacity. The chancery court set aside thewill on the grounds of undueinfluence, and held that the matter
of testamentary capacity need not be addressed because of its ruling on undue influence.
Issues
5. Joseph Volmer raises the following issuesin this apped:
1. WHETHER THE CHANCELLORABUSED HISDISCRETION IN HAVING THE
APPELLANT REMOVED FROM THE COURT DURING THE PROCEEDINGS
INVOLVED IN THISMATTER.
2. WHETHER THE CHANCELLORMADE AN ERROR OF LAW IN FINDING A
PRESUMPTION OF UNDUE INFLUENCE PRIOR TO FINDING THAT A
CONFIDENTIAL RELATIONSHIPSEXISTED BETWEEN THEAPPELLANT AND

THE DECEDENT.

3. WHETHER THE CHANCELLOR ERRED IN OVERSTATING FACTSNOT IN
EVIDENCE AND IGNORING CERTAIN FACTSIN EVIDENCE.



Resolution of the Issues

1. Removal from the courtroom
T6. Joseph Volmer was removed from the courtroom on ingtructions by the chancellor because of
unruly conduct. The chancdlor admonished Joseph Volmer about certain conduct which wasdisruptive
to the court proceedings, and requested that he discontinue that behavior. With the second admonition, the
chancelor warned Joseph Volmer that should he persist in that conduct, he would be removed from the
courtroom. Joseph Volmer continued his behavior and was escorted out of the courtroom by the bailiff.
In ordering Joseph Volmer removed from the courtroom the chancellor stated

| havetwice warned you beforethistime. Y ou have sat there and you have laughed twice

while this witness is tedtifying. I'm not going to permit you to interrupt or intimidate a

witness. I'm going to ask the bailiff to take you and st you back in that courtroom back

there and remove you from these proceedings until such time as| determine that you can

come back and behave.
When Volmer's atorney was cross-examining John Volmer, one of the Appellees, the chancedllor paused
in the proceedings to give Joseph Volmer's atorney the opportunity to consult with him in order that
counsdl could effectively cross-examinethewitness. Counsdl consulted with Joseph Volmer and returned
to cross-examine the witness John Volmer. Joseph Volmer now clams that his expulson from the
courtroom prevented effective cross-examination of John 'V olmer, and thereby prejudiced hiscase. Joseph
Volmer suggests that his presence was essentid in the courtroom, so that as he heard the testimony, he
could suggest questions to be asked of the witness. 7. We have reviewed the record regarding
Joseph Volmer'sinstances of misconduct cited by the chancellor and find no prejudice occurred asaresult

of hisremova from the courtroom. The chancelor has the authority to maintain proper decorum in his

courtroom. Unif. Ch. Ct. R. 1.01. We review the exercise of that authority under an abuse of discretion



standard. McNeil v. Hester, 753 So. 2d 1057 (121) (Miss. 2000). Having been twice warned that his
remarks, gestures and laughter during the testimony were improper, Joseph Volmer waswell informed of
what actionswererequired, if hewereto remain in the courtroom. He deliberately ignored the chancdllor's
directives, and after an appropriate warning was removed from the courtroom. We cannot say that the
chancellor abused his discretion in doing so.

18. Notwithstanding Joseph Volmer's disruptive behavior, the chancellor paused in the proceeding to
afford the opportunity for consultation between Joseph V olmer and hisattorney before cross-examination
of opposing witnesses. Given Joseph Volmer's intentiona disruptive behavior in the courtroom and the
chancellor'seffortsat assuring that trial would proceed with Josgph V olmer'sinput through consultation with
his counsd, this Court finds no abuse of the chancellor's discretion.

2. Confidential relationship

T9. JosephVVolmer argueson gpped that thechancdlor erred infailing to find aconfidentid relationship
existed between Joseph Volmer and his mother, Shirley Volmer, before deciding that Joseph Volmer
exerted undue influence over his mother and therefore setting aside the will.

110. A chancdlor's findings of fact will not be disturbed unless they are manifestly wrong or clearly
erroneous, or where it is determined that the chancellor gpplied an erroneous legd standard. Tinnin v.
First United Bank, 570 So. 2d 1193, 1194 (Miss. 1990). If the chancellor's findings are supported by
subgtantial, credible evidence in the record, this Court will not reverse. Id.

11.  Here, Josegph Volmer chalengesthe chancdlor'sfalureto make aspecific finding that aconfidentia
relationship existed before moving on the matter of whether the presumption of undue influence applied.
While the chancdlor did nat, in his opinion, use the words "confidentia relationship,” the chancellor did

state:



A presumption of undue influence arises where a beneficiary actively participates in the
procurement, preparation or execution of thewill. Croft. v. Alder, 237 Miss. 713, 115
$0. 2d 683 (1959). In the case at bar, there can be no doubt with respect to the will in
question, the beneficiary, Joseph K. Volmer, took any and al steps necessary for the
procurement and execution of the will. Thereis no evidence whatsoever that the ultimate
testatrix participated in anything other than the Sgning of thewill. Thearrangementsfor the
drafting of the will, the conversations with counsd, the ddivery of the prepared document
to the testatrix, the procurement of witnesses, including a notary, and the safekeeping of
the document following its execution were dl the product of the beneficiary, Joseph K.
Volmer.
12. Missssppi caselaw providesthat the existence of aconfidentia or fiduciary relaionship givesrise
to a presumption of undue influence. Croft v. Alder, 237 Miss. 713, 725, 115 So. 2d 683, 687 (1959).
It is part of the will contestant's case, and it is the burden of the contestant to establish the existence of a
confidentid relationship between the testator and the beneficiary. Norrisv. Norris, 498 So. 2d 809, 813
(Miss. 1986).
113. There can be no doubt but that a confidentia relationship must be established, before the
presumption of undue influence arises, and isrequired to be rebutted by the will's proponent. Murray v.
Laird, 446 So. 2d 575, 578 (Miss. 1984).
14. Consequently, we find here that the chancellor erred in failing to make a determination that a
confidential relationship existed between Joseph Volmer and his mother. However, we hold it to be
harmless error, because there was substantia evidence in the record to support afinding that aconfidentia
relationship did indeed exist between Joseph Volmer and his mother. We note that while the chancellor
did not clearly make such afinding, it is obvious from the chancedlor's opinion thet he believed as much.
115. Elementsin determining the existence of aconfidentia relationship between testator and beneficiary

are

(1) Whether one person has to be taken care of by others, (2) Whether one person
mantans a close relationship with another, (3) Whether one person is provided



transportationand hastheir medica care provided for by another, (4) Whether one person
maintains joint accounts withanother, (5) Whether oneis physicaly or mentaly weak, (6)
Whether oneis of advanced age or poor hedth, and (7) Whether there exists power of
attorney between one and another.
Estateof Dabney, 740 So. 2d 915, 919 (1112) (Miss.1999) (citationsomitted). " Suspiciouscircumstances
surrounding the creetion of the will aso raise the presumption of undueinfluence” Id. at (121).
116. Therecord makesit abundantly clear that Mrs. Volmer was of advanced age and in poor hedth
when she executed the June 1999 will. Her primary care physicianstedtified asto her poor hedlth and that
she was influenced by prescription medications which affected her ability to reason at or near thetime she
executed the June 1999 will. The record reflects that Joseph Volmer had joint ownership of his mother's
checking account. In addition, he held a power of atorney in the event of her deeth. Joseph Volmer
testified that from November 1998 until February 1999, he "exclusively” visited with hismother, indicating
that she had no contact with his brother John or his Sster Eleanor Patterson during that time. Thesethings
support the existence of a confidential relationship between Joseph Volmer and his mother.
17. Alternaively, Joseph Volmer argues that in the event that this Court determinesthat a confidentia
relationship existed, he met his burden in overcoming the presumption of undue influence. As such, he
maintains that the chancellor's ruling on undue influence was wrong.
118. To overcome the presumption of undue influence in a case such as this, the proponent of the
will must show:
1. The beneficiaries must have acted in good faith.
a Who initiated the procurement of awill?
b. Where was the will executed and in whose presence?
¢. What consideration was paid?
d. Who paid the consderation?
e. Was there secrecy or openness in the execution?

2. The tedtatrix must have had full knowledge and deliberation in the execution.
a Wasthe testatrix aware of her total assets and their generd vaue?



b. Did the testatrix understand who her natural inheritors were?
c. Did the testatrix understand how the change would legally effect [Sc] prior wills?
d. Did the testatrix know that non-relative beneficiaries would be included?
e. Did the tegtatrix know who controlled her finances and by what method?
1. How dependent is the testatrix on those handling her finances?
2. How susceptible is she to influence by those handling her finances?
3. The testatrix must have exhibited independent consent and action.
In Re Last Will and Testament and Estate of Smith, 722 So.2d 606 (122) (Miss. 1998). The chancellor
found that Joseph Volmer had not overcome the presumption of undue influence. The chancellor
determined that (1) there was a lack of good faith on the part of Joseph Volmer, (2) Joseph VVolmer
intiated the procurement of the will, (3) he was present when the will was executed, (4) he pad
congderation for the will, (5) Mrs. Volmer was using a number of medications, (6) because of the
medications and her physicd illness shewasin a"serioudy weakened sate,” (7) there was no independent
evidence that Mrs. Volmer had any knowledge of her actions or the consequences of those actions in
executing anew will, (8) Mrs. Volmer had no independent invol vement in the preparation of the June 1999
will, and (9) that her consent to execute the will was directed by Joseph Volmer. Assuch, the chancellor
found that evidence to overcome the presumption of undue influencefel "woefully short." The chancdlor
aso stated:
The evidence before the Court, particularly the demeanor of the witness and beneficiary,
Joseph K. Volmer, as portrayed during this court proceeding, conclusively convincesthis
Court that the actions of the tedtatrix, Shirley Volmer, in executing the will of June 18,
1999, were the derivative product of an overbearing son determined for events to be as
he desired them.
119. Havingreviewed therecord, wefind that there was sufficient evidence to support that aconfidentia

relationship existed between Joseph Volmer and hismother, and the chancellor'sruling of undueinfluence.

Our standard of review requires that we affirm the chancedlor in the absence of manifest error, abuse of



discretion or an error of law. Finding none of these occurred here, we affirm the chancdlor's ruling in
setting asde the June 1999 will.

3. Overstating and ignoring facts

920. Inthislagt assgnment of error, Joseph Volmer maintains that the chancellor committed reversible
error when he "overdated" certain facts and ignored others as evidenced by his opinion. In particular,
JosephVolmer chdlengesthe chancdlor'sopinion (1) that Mrs. Volmer'shed th plummeted after February
1999 until her deeth in July of that year; (2) that alack of good faith was shown on the part of Joseph
Volmer; (3) that Joseph Volmer was present in the room at the time the contested will was executed; and
(4) that Mrs. Volmer did not discuss the contents of the contested will with anyone other than Joseph
Volmer. The Appellant contends that evidence shows that Mrs. Volmer's health did not "plummet” after
February 1999 asthe chancellor found; rather, Josegph Volmer maintainsthat Mrs. VVolmer's hedlth did not
begin to dedline until she was hospitaized and diagnosed with pancreatic cancer. Appelant Volmer dso
assertsthat thereis no evidence that he exhibited alack of good faith. Likewise, Joseph Volmer satesthat
he was not present in the room at the time his mother executed the new will, contrary to tesimony dlicited
at trid. Finaly, Joseph Volmer points out that there was some testimony that the notary asssting in the
execution of the will obtained information independently from Mrs. Volmer prior to the sgning of the will.
121. The matters raised by Joseph Volmer are questions of fact to be resolved by the trier of fact.
Mississippi Sate Tax Com'n v. Oscar E. Austin Trust, 719 So. 2d 1172 (113) (Miss. 1998). When
consdering the decisions of achancellor on apped, this Court has a limited standard of review. McNell
v. Hester, 753 So. 2d 1057 (1 21) (Miss. 2000). "The chancellor, as the trier of fact, evaluates the
aufficiency of the proof based onthe credibility of witnesses and the weight of their testimony.” Fisher v.

Fisher, 771 So. 2d 364 (18) (Miss. 2000). The chancedllor is the fact-finder and is charged with the



obligation of resolving disputes betweenthe parties and likewise isthe sole arbiter of the credibility of the
witnesses. Murphy v. Murphy, 631 So. 2d 812, 815 (Miss. 1994).Where the record contains substantial
credible evidence to support the chancdlor's findings, we will defer to them. Suessv. Suess, 718 So. 2d
1126 (1115) (Miss. Ct. App. 1998).

922.  Therecord beforethis Court contains substantial and credible evidence upon which the chancellor
could makethesefindings. There was conflicting testimony on these matters. Asfact finder, the chancellor
was charged with the duty of weighing the evidence and determining the credibility of the witnesses. The
chancellor was within his discretion in deciding each of these matters and we find no manifest error on the
part of the chancellor. Accordingly, we affirm.

123. THE JUDGMENT OF THE CHANCERY COURT OF DESOTO COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., SOUTHWICK, PJ., BRIDGES, THOMAS, LEE, MYERS,
CHANDLER AND BRANTLEY, JJ., CONCUR. IRVING, J., NOT PARTICIPATING.



