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KING, PJ., FOR THE COURT:

1. Billie Sdvador Brazid wasfound guilty in the Circuit Court of Harrison County, Missssppi, First
Judicid Didtrict of rape and aggravated assault. Braziel was sentenced to ten yearson the rape charge and
five years on the aggravated assault charge, to be served consecutively in the custody of the Mississippi
Department of Corrections. Subsequent to hisconviction, Braziel filed suit seeking earned time credit and

consideration for parole. That request was denied, and Braziel has gppedled that denid.



FACTS

92. In September 1995, Brazid was indicted for rape, kidnapping, aggravated assault, and armed
robbery. Theincident occurred on March 20, 1995. On November 2, 1996, Braziel was found guilty of
rape and aggravated assault. On December 9, 1996, he was sentenced to ten years on the rape charge
and fiveyearson the aggravated assault charge, to be served consecutively inthe custody of the Mississippi
Department of Corrections.

13. On February 21, 2001, Brazid filed a petition for awrit of habeas corpus in the Circuit Court of
Sunflower County chadlenging the application of Section 47-7-3(1)(b) of Mississippi Code Annotated of
1972, asamended, which addressesthe parole of prisoners. Thispetition named asdefendants Mississippi
Department of Corrections employees BarbaraBailey and Robert Armstrong. 1n responseto the petition,
on March 27, 2001, the trid court entered an order directing the Missssppi Department of Corrections
to respond by affidavit explaining why Brazid wasnot digibleto be consdered for parole and why hewas
not eligible for earned time. The court aso directed the defendants to state why Puckett v. Ables, 684
S0. 2d 671 (Miss. 1996), which declared that an inmate's eigibility for parole could not be dtered by
Statutes enacted after the inmate's conviction, did not apply to Brazid's situation. On April 27, 2001,

Baileyfiled areport with the court dong with an affidavit wherein she stated that "' on 7-24-1994 Missi s3 ppi

! The record reveds that during a Department of Corrections administrative proceeding,
Bailey (former Chief Records Officer at the Mississppi Department of Corrections) had previoudy

responded to Brazid's questions regarding his parole digibility by stating:

Y ou have one count of aggravated assault for aterm of fiveyears. We gaveyou 2 and %2
years earned time crediit.

Y ou have a 10 year sentence for rgpe. The sentence date for both counts is 12-9-96.
Senate Bill 2003 (passed 7-24-94). Change[sic] Section 47-7-3 of the Mississippi Code
to refex [d¢] that 'any person who shdl have been convicted of a sex crime shdl not be
released on parole except for a prson [sic] under the age of 19 who have [sic] been
convicted under Section 97-3-67 Mississippi Code of 1972 Annotated.'
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code [9¢] 47-7-3 was changed to reflect that 'any person who shdl have been convicted of a sex crime
shdl not be released on parole except for a person under the age of 21 who has been convicted under
Section 97-3-67 of the Mississippi Code of 1972 Annotated."?

14. By order dated May 16, 2001, the trid court dismissed Brazidl's habeas corpus petition stating:

Petitioner wasarrested on or about March 20, 1995, indicted in September 1995,
and convicted and sentenced on or about December 9, 1995° for rape and aggravated
assault. On Count | for the crime of Rape Petitioner was sentenced to ten (10) yearsand
on Count 11 for the crime of Aggravated Assault Petitioner was sentenced to five (5)
years.

InJduly, 1994, Mississppi Code Section 47-7-3 was amended to reflect that "any
person who shall have been convicted of a sex crime shal not be released on parole
except for a person under the age of 21 who has been convicted under Section 97-3-67
of the Mississppi Code of 1972 Annotated” Assuch, Petitioner isnot digibleto[sic] for
earned time credit or parole on Count |; however, Petitioner is eigible for earned time
credit and parole on Count I11.

In response to this matter, the Mississppi Department of Corrections has
recalculated Petitioner's time sheet to reflect his earned time credit and parole digibility
date on the five (5) year Aggravated Assault charge, after completing the mandatory ten
(10) year Rape charge. Therefore, this Court hereby findsthat this Petition should be and
hereby isDENIED and this causeis DISMISSED asmoot. Pursuant to Section 47-5-76
of the Mississppi Code, dl court costs are assessed againgt the Mississippi Department
of Corrections.

ISSUE AND ANALYSIS

Should Braziel have been considered for parole or earned timefor hisrape conviction?

2 In the prior response to Braziel, Bailey listed the age of nineteen and on the court affidavit
submitted by her, she listed the age of twenty-one.

3 Whilethetria court erroneoudy stated that the sentencing date was December 9, 1995, the
record reveds that the sentencing order was executed on December 9, 1996.
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5. Brazid contends that he should have been considered for parole or earned time for his rape
conviction. Hemaintainsthat because he was nineteen years old at thetime the offense occurred on March
20, 1995, that then exigting law permitted such consderation. He further contends that the Department
of Corrections improperly applied to his case the law as changed on July 1, 1995, which impermissbly
increased hispunishment. Thequestion beforethis Court iswhether or not thetria court applied the proper
law to the facts of this case, which requires a de novo review. Peterson v. Sate, 671 So. 2d 647, 652
(Miss. 1996).
T6. Braziel committed the offense of rgpe on March 20, 1995. He was sentenced on December 9,
1996. Therecord reflectsthat Brazid, who was born February 13, 1976, was nineteen years of agewhen
this offense was committed. Brazid's parole digibility was controlled by Miss. Code Ann. Section 47-7-3
(D)(b) (Supp. 19949) asit existed on March 20, 1995. The relevant portion of that statute provides:

(1) Every prisoner who has been or may hereafter be convicted of any offense againgt the

State of Mississppi, and is confined in the execution of ajudgment of such conviction in

the Missssppi State Penitentiary for a definite term or terms of one (1) year or over, or

for theterm of hisor her natura life, whoserecord of conduct showsthat such prisoner has

observed the rules of the Penitentiary, and who has served not less than one-fourth (1/4)

of the totd of such term or terms for which such prisoner was sentenced, or, if sentenced

to serve aterm or terms of thirty (30) years or more, or, if sentenced for the term of the

naturd life of such prisoner, has served not less than ten (10) years of such life sentence,
may be released on parole as hereinafter provided, except that:

(b) Any person who shdl have been convicted of a sex crime shall not be released on
parole except for aperson under the age of nineteen (19) who has been convicted under
Section 97-3-67. . ...

Because Brazid was nineteen years of age when this rape was committed, he was clearly indigible for

parole consderation under the above referenced statute.



17. Brazid has dso raised the question of whether he had an entitlement to earned time. That question
is addressed by Miss. Code Ann. Section 47-5-139 (Supp. 1994) asit existed on the date of the offense
whichin rdevant part provides that "(1) [aln inmate shdl not be eigible for the earned time dlowance if:
. . . (d) [t]he inmate was convicted of asex crime. . . ."

T18. This Court's review of the relevant statutes that the trid court gpplied shows that Brazid is not
eligible for parole or earned time for his conviction of rape.

19. THE JUDGMENT OF THE CIRCUIT COURT OF SUNFLOWER COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO SUNFLOWER COUNTY.

McMILLIN,C.J.,,SOUTHWICK,P.J.,,BRIDGES, THOMAS LEE,IRVING,MYERS,
AND CHANDLER, JJ., CONCUR. GRIFFIS, J., NOT PARTICIPATING.



