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KING, PJ., FOR THE COURT:

1. Robert E. Byrd wasfound guilty inthe Circuit Court of Wathal County, Missssppi of theunlawful
sde of cocaine. He was sentenced to aterm of fifteen yearsin the custody of the Mississppi Department

of Corrections, to serve the first eight years and the last seven years to be served on post-release



supervison and ordered to pay a fine and other court costs. Aggrieved by his conviction, Byrd has
gppeded and raised the following issues:

|. Whether thetrid court erred in alowing theidentification of Byrd in the courtroom based on the pre-tria
viewing of photographs of Byrd.

II. Whether the verdict was againgt the weight and credibility of the evidence.
FACTS

12. On January 11, 2001, confidentia informant Louis Pearley worked with Officer Arzetto Mark of
the Walthall Tylertown Narcotics Task Force to set up an "undercover buy" to purchase narcoticsin the
Wadthdl County area. Officers Chad McElveen and Brandon Bright participated by conducting
survelllance of the "controlled buy."
113. Inpreparation for the controlled buy, Pearley met with the officersat apre-arranged location where
he was searched. Officer McElveen put abody wire on Pearley and gave him forty dollars (money from
Wadthdl Tylertown Task Force funds) to purchasethe narcotics. Pearley used one of the law enforcement
vehicles during the controlled buy. The officers placed a video camera and an audio transmitter in the
vehide. The officers conducted surveillance by listening to the audio transmitter when Pearley was no
longer in Sght.
14. Pearley tedtified that after he and the vehicle were searched, the officers followed him and:

[H]e drove down St. Paul Road and | seen [sic] Rabbit standing up under a[sic] oak tree,

so | went down and made the loop and come [s¢] in and parked, you know, where the

video camerawould catch him. He came up to me -- when | come [sic] up there | said

‘what's up, you on,' and he said, 'yeah, what youwant.' | said'l want aforty,' that means

forty dollars worth of crack cocaine. So he pulled out a little orange-looking pill bottle,

unscrewed it, give [sic] metwo rocks. | handed him forty dollarsand | drove back to the

pre-buy location, and at that time on the way back Agent Bright and them [sic] was[dc]
behind me and they followed me al the way back to the pre-buy location.



5. When Pearley met with the officers a the pre-arranged location following the buy, he gave the
substance to Officer McElveen who placed it in an evidence bag and gave it to Officer Bright. The
substance was then sent to the Mississippi Crime Lab where it was later determined to contain cocaine.
96. On February 7, 2001, Byrd was indicted for the unlawful sde of cocaine. At ajury trid on April
12, 2001, Byrd denied having committed the crime and testified that he had been at his Sster's house on
the afternoon of the alleged sde. Byrd was convicted of the unlawful sdle of cocaine, and sentenced to a
term of fifteen yearsin the custody of the Mississippi Department of Corrections, with thelast seven years
to be served on post-release supervision and ordered to pay afine and other court costs.
ISSUESAND ANALYSIS
l.

Whether thetrial court erred in allowing theidentification of Byrd in the cour troom based
on the pre-trial viewing of photographs of Byrd.

17. Byrd contendsthet thetrid judge should not havealowed thein-court identification of him because
of theimproper pre-tria viewing of photographs. Hemaintainsthat Pearley viewed the photographsof him
while they were"just laying" on the table during thetrid and were not shown "in any sort of cusomary line-
up" prior to trid.
118. This Court reviews a chdlenge to the admissibility of identification testimony by determining
whether thereis an absence of credible evidenceto support thefinding. Jacksonv. State, 807 So. 2d 467
(18) (Miss. Ct. App. 2001).
19. A review of the transcript shows that Pearley identified Byrd in the following manner:

Q. Let meask you thisquestion. Did you know Mr. Byrd prior to this date?

A. Yes, dr.



Q. And for the record, do you see Mr. Byrd in the courtroom today?

A. Yes gr.

Q. Would you identify him?

A. Right there by Mr. Jack Price.
110.  Therewas no objection made at that time regarding the identification of Byrd. Pearley stated that
he had seen Byrd prior to theincident; however, hedid not know Byrd'sreal name. Pearley indicated that
he knew Byrd by the nickname of "Rabhbit." Whilethe description Pearley gaveto the officersof the sdller
directly after the buy did not include information about the person having amoustache or goatee, Pearley
tedtified that it was Byrd whom he purchased the substance from and that he gave a description of Byrd
at the end of the videotape.
11. Additiondly, Pearley testified that he had not seen the videotape of the buy recently but had seen
the photographs of Byrd on the table at trid. The jury dso heard identification testimony from others
naming Byrd asthe person on thevideo involvedin thetransaction. Attrid, Pearley'sidentification of Byrd
is described as follows:

Q. Have you seen any photographs of Mr. Byrd?

A. When?

Q. Recently.

A. Except for the ones right there on the table.

Okay. Who showed you those?

> O

Didn't nobody show themtome. | saw them. They had them setting [sic] onthetable.

Q. And you haven't looked at any pictures?



A. No, gr.

Haven't looked at the video?

O

>

No, gr, not since the day it happened.

And thereis no doubt in your mind who is Stting over there at that table?

> O

The guy | bought crack cocaine from. Rabbit.

Rabbit?

> O

Yes, gr.
f12.  Therewas no objection made following this testimony to suppress the identification on the ground
that the in-court identification wastainted or improper dueto apre-trid ook at photographs. To preserve
an issue for consideration on gpped, a defendant must raise atimely objection. Longmire v. Sate, 749
S0. 2d 366 (15) (Miss. Ct. App. 1999). Having failed to raiseatimely objection, thisissueis procedurally
barred. 1d.
.

Whether the verdict was against the weight and credibility of the evidence.
113. Byrd contends that because the in-court identification lacked credibility, the verdict was not
supported by the evidence, and adirected verdict should have been granted.
14. The standard of review for this Court regarding the weight and credibility of evidenceis sated as
follows

[W]e must, with respect to each dement of the offense, consider dl of the evidence--not

just the evidence which supports the case for the prasecution--in the light most favorable

to the verdict. The credible evidence which is consstent with the guilt must be accepted

as true. The prosecution must be given the benefit of al favorable inferences that may

reasonably be drawn from the evidence. Mattersregarding the weight and credibility to be
accorded the evidence are to be resolved by the jury. We may reverse only where, with



respect to one or more of the elements of the offense charged, the evidence so considered
is such that reasonable and fair-minded jurors could only find the accused not guilty.

Sheffield v. State, 749 So. 2d 123 (19) (Miss. 1999). Byrd asserts that the evidence was not credible.
115. Byrd maintainsthat in viewing the video and seeing just one set of photographs of him "whet fair-
minded juror could reasonably find that Pearley'sin-court identification was not tainted?' At trid, the State
placed severd photographs of Byrd in evidence to support the testimony of Officer Mark. Byrd'sattorney
objected to the photographs based on "best evidence." The following discussion of that objection
transpired:

BY MR. GOODWIN (for the State): Y our Honor, | would like to have these marked as
an exhibit to his tetimony.

BY MR. PRICE (for the Defendant): Y our Honor, we would object. The best evidence,
we would submit, would be Mr. Byrd himsdf. | believe the jury has had ample
opportunity to observe him, and they can decide for themsalves without the benefit of a

photograph.
BY MR. GOODWIN: The problem, Y our Honor, isthat they are going to have the video
cameraand photograph, and they're not going to be ableto take Mr. Byrd back to thejury
room when they're looking, and | think for practica purposes the best evidence is these
photographs, because that's what they will have in the jury room.
BY THE COURT: All right. | think the photographs have probative vaue for the point of
identifying Mr. Byrd, so these photographswill be recelved into evidence as Exhibit S-2,
A BandCJgq].
716.  Although the photographs were received into evidence, they were not the sole basis for the
identification of Byrd. Pearley testified, without contradiction that he knew Byrd by the nickname of
"Rabbit," and that he purchased the drugs from Byrd. There existed sufficient credible evidence in the
record upon which the jury could have found Byrd guilty. This alegation iswithout merit.
917.  This Court notesthat thetria court sentenced Byrd to aterm of fifteen yearsin the custody of the

Mississppi Department of Corrections, to serve the first eight years and the last seven yearsto be served



onpost-release supervision. Pursuant to Miss. Code Ann. Section 47-7-37 (Rev. 2000), aperiod of post-
release supervison shdl not exceed five years. Ellis v. State, 748 So. 2d 130 (12) (Miss. 1999). This
Court therefore notes as plain error that portion of the sentence which imposes a period of post-release
Supervison of seven years.

118. Wetherefore affirm the conviction, but reverse and remand for the limited purpose of correcting
that portion of the sentence which requires post-release supervison for aperiod in excess of five years.

119. THE JUDGMENT OF THE CIRCUIT COURT OF WALTHALL COUNTY OF
CONVICTION OF SALE OF COCAINE AND SENTENCE OF FIFTEEN YEARSIN THE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, WITH EIGHT
YEARS TO SERVE AND $5,000 FINE IS AFFIRMED. THAT PORTION OF THE
SENTENCE IMPOSING SEVEN YEARS OF POST-RELEASE SUPERVISION IS
REVERSED AND REMANDED FOR CORRECTION OF SENTENCE CONSISTENT WITH
THIS OPINION. ALL COSTS OF THIS APPEAL ARE ASSESSED TO WALTHALL
COUNTY.

McMILLIN,C.J.,,SOUTHWICK,P.J.,,BRIDGES, THOMAS LEE,IRVING,MYERS,
AND CHANDLER, JJ.,CONCUR. GRIFFIS, J., NOT PARTICIPATING.



