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PROCEDURAL HISTORY

1.  Thiscase aises from a motor vehicle accident that occurred on October 23, 1997, in Clarke
County, Missssppi, involving Teresa Stiokes (Stokes) and an uninsured maotorist (UM), Danid Wayne
Hodge (Hodge). At thetime of the accident Stokes wias operaing aschool busin the course and scope
of her employment a Friendsof Children of Missssppi (FCM). Stokessued Travders Property Casudty
Corporation (Travders), FCM's automobile insurance carrier, sseking UM coverage. However, FCM
and Travders contend that the policy did not contain UM coverage a@ thetime of the accident. The case

was trandferred from the Circuit Court of the FHrgt Judida Didrict of Jagper County, Missssppi, to the



Circuit Court of Madison County, Missssppi. Travdersfiled amation for summary judgment whichwas
subssquently heard by thetrid court. At the hearing, thetrid court denied Travdlerssmotion and entered
an order to that effect.

2.  Travdersfiled amoation for recondderation which was denied by thetrid court. Thetrid court
determined that Travderssfallure to produce the written rgection of UM benefits crested agenuineissue
of maerid fact. The trid court denied Travderss mation for summary judgment and request for
dedlaraoryrdief. Furthermore, theorder granted certification pursuantto M.R.A.P. 5(a). Inasubseguent
order, thetrid court granted Travelerspermisson to seek aninterlocutory gpped tothisCourt. ThisCourt
granted Travelerss petition for interlocutory goped.

18.  TheTravderspalicy whichwasin effect a thetime of the subject accident wasacommerdid auto
policy with effective dates from December 1, 1996, to December 1, 1997. Said policy wasarenewa of
theinsuranceorigindly procuredin 1992. Theorigind policy waswritten with effective dates of December
1, 1992, to December 1, 1993, and origindly induded UM coverage. When the palicy was next renewed
with effective dates of December 1, 1993, to December 1, 1994, it induded UM coverage.

4. YdandeAllen (Allen), Deputy Director of FCM, sworein her affidavit thet before the December
1, 1994, renewad occurred, she, on behdf of FCM, met with Statewide Generd Insurance Agency, Inc.
(Statewide) to discuss whether FCM would continue to have UM coverage. Allen sated in her affidavit
that FCM willingly, knowingly and voluntarily rejected, in writing, dl UM coverage on the subject
Travderss automobilelidhility palicy effective for December 1, 1994, through December 1, 1995. Allen
further sated that dl subsequent renewds of the Travderss palicy did not contain any UM coverage.
Accordingly, Allen provided in her efidavit thet a thetime of the accident on October 23, 1997, FCM's

automohbile lighility palicy did nat provide any UM coverage



.  Mat Thomas (Thomas) handled FCM's account since 1978 for Statewide and handled dll
subsequent renewds. Megtingswere hdd to discussthe advantages and disadvantages of UM coverage,
and FCM decided to drop the UM coveragefromitspalicy. In Thomassaffidavit, he sated thet following
a least one meeting he atended with FCM's representatives to discuss UM coverage, FCM opted to
renew its automobile lighility policy in December of 1994, knowingly, willingly and voluntarily rgecting, in
writing, dl UM coveragefor the policy effective December 1, 1994, through December 1, 1995. Thomas
dtated that dl subsequent renewas on December 1, 1995, 1996 and 1997, were made without any
changesto the UM coverage. Thomeass afidavit supports FCM's position thet it did not have any UM
coverage under its Travderss palicy snce December 1, 1994,

6.  Randy Wiggins (Wiggins), an underwriter for Travders, provided by afidavit that he conducted
a"diligent search of Travders[q files and records in an effort to find the written rgection of uninsured
motorist coveragefor the Fiendsof Children of Missssippi, Inc. palicy.” Wigginsconduded thet after his
unsuccessful search that the "wrritten rgiection of uninsured maotorist coverage had beenlog.” Nathing in
the record demongrated thet the subject policy contained UM coverage a the time of the accident.

DISCUSSION

l. Whether thetrial court erred in denying Travelers's motion for
summary judgment.

7. ThisCourt gopliesade novo sandard of review on goped from agrant of summeary judgment by

thetrid court. Jenkinsv. Ohio Cas. Co., 794 So.2d 228, 232 (Miss. 2001); Russell v. Orr, 700
S0.2d 619, 622 (Miss. 1997); Richmond v. Benchmark Constr. Corp., 692 So.2d 60, 61 (Miss.
1997); NorthernElec. Co. v. Phillips, 660 So0.2d 1278, 1281 (Miss. 1995). Summary judgment shall

be granted by a court if "the pleadings, depostions, ansvers to interrogatories and admissons on file,



together with afidavits if any, show that thereisno genuineissue asto any materid fact and that themoving
party isentitled to judgment as amétter of law." M.R.C.P. 56(C).
8.  Themoving party hasthe burden of demondrating thet thereis no genuineissue of materid fact in
exigence, while the non-moving party should be given the benefit of every ressonable doubt. Tucker v.
Hinds County, 558 S0.2d 869, 872 (Miss. 1990). See also Heiglev. Heigle, 771 S0.2d 341, 345
(Miss 2000). “If, inthisview, thereis no genuineissue of maerid fact and, the moving party is entitled
to judgment asameter of law, summary judgment should forthwith be entered in hisfavor. Othewise, the
moation should be denied.” Williamson v. Keith, 786 So.2d 390, 393 (Miss. 2001).
9. “Issuesof fact sufficent to require denid of amation for summeary judgment obvioudy are presant
where one party swearsto oneverson of the matter inissue and another saystheopposte” Tucker, 558
So.2d at 872.

Of importance here is the language of therule authorizing summery judgment wherethere

isno genuineissueof material fact.” The presence of fact issuesin the record does not

per = entitle aparty to avoid summary judgment. The court must be convineed thet the

factud issue is a materid one, one that matters in an outcome determinative sense..the

exigence of ahundred contested issues of fact will nat thwart summery judgment where

thereis no genuine disoute regarding the meterid issues of fact.
Simmons v. Thompson Mach. of Miss,, Inc., 631 So.2d 798, 801 (Miss.1994)(citing Shaw V.
Burchfield, 481 S0.2d 247, 252 (Miss. 1985)). Theevidencemus beviewedinthelight mogt favorable
to the non-moving paty. See Russell, 700 So.2d at 622; Richmond, 692 So.2d at 61; Northern
Elec. Co., 660 So.2d at 1281; Simmons, 631 So.2d at 802; Tucker, 558 So.2d at 872.
110. Toavoid ummary judgment, the nor-moving party mus establish agenuine issue of materid fact

withinthe meansdlowable under the Rule Richmond, 692 So.2d & 61 (citing Lylev. Mladinich, 584



So.2d 397, 398 (Miss 1991)). "If any trigble issues of fact exig, the lower court's decision to grant

summary judgment will be reversad. Othewise the decisonis dfirmed.” Richmond, 692 So.2d at 61.
11. TheMisssspp UM datute providesin pertinent part:

No automohile lighility insurance policy or contract shall be issued or ddivered after
January 1, 1967, unlessit contains an endorsement or provisons undertaking to pay the
insured dl sumswhich he shdl be legdly entitled to recover as damages for badily injury
or deeth fromtheowner or aperator of an uninsured motor vehide, within limitswhich shall
be no lessthen those st forth inthe Missssippi Mator Vehide Sefety Respongibility Law,
as amended, under provisions goproved by the commissoner of insurance; however, a
the option of the insured, the uninsured maotorig limits may be increasad to limits not to
exceed those provided inthe palicy of bodily injury ligaility insurance of theinsured or such
lesser limits as the insured dects to carry over the minimum requirement set forth by this
section. The coverage herein required shall not be applicable where any
insured named inthepolicy shall reject thecoverageinwriting and provided
further, that unless the named insured requests such coverage in writing,
such coverage need not be provided in any renewal policy wherethe named
insured had rejected the coverage in connection with a policy previously
Issued to him by the same insurer.

Miss. Code Ann. § 83-11-101(1) (Rev. 1999) (emphasis added).

12. Stokes argues that the Satute requires that the written waiver be maintained by the insurance
company to be produced & some later date. The UM datute, however, only requires a written waver
rgecting the UM coverage in connection with theissuance of apalicy. 1d. The Satute does not contain
any language to support Stokess argument thet the written rgection must be maintained.

113.  Thered issuebeforethis Courtiswhether FCM rgected itsUM coverageinwriting. Stokesdoes
not present any evidence to contradict the sworn affidavits provided by Allen, Deputy Director of FCM,
and Thomes, theinsurance agent for Statewide. Both Allen and Thomaswere party to thewritten rgection
of the UM coverage under the Travders palicy. No evidence has been offered that FCM hed ever

maintained UM coverage snce December 1, 1994, or paid for UM coverage sSnce December 1, 1994.



114.  Wefind thet no genuineissuesof amaerid fact exis asto whether FCM waved itsUM coverage.
Clearly, FCM did not have UM coverage under the Travderspalicy a thetimeof thisaccident. InBrown
v. Credit Center, Inc., 444 So.2d 358, 364 (Miss. 1983), this Court stated:

Our Rule 56 mandates that the party opposng the motion be diligent. 'Mere generd
dlegations which do not reved detailed and precise facts will not prevent the award of
summay judgment.’ Liberty Leasing Co. v. Hillsum Sales Corporation, 380 F.2d
1013, 1015 (5th Cir. 1967). The party opposng themation isrequired to bring forward
sgnificant probative evidence demondrating the exisence of the triable issue of fact.
Union Planters National Leasing, Inc. v. Woods, 687 F.2d 117, 119 (5th Cir.
1982).

115.  Inthecasesubjudice, wefind that (1) Stokesfaled to demondrate the exisence of atrigbleissue
of fact and (2) Travdersis entitled to judgment as a matter of law. The trid court erred in denying
TravederssMation.

CONCLUSION

116.  Accordingly, the judgment of the Madison County Circuit Court denying Traveerss motion for
summary judgment is reversed, and judgment isrendered here that Travelers doesnot owe UM coverage
under its policy issued to FCM and that Stokes's complaint and this civil action arefindlly dismissad with
prejudice.
117. REVERSED AND RENDERED.

PITTMAN,C.J.,,SMITH,P.J., WALLER,COBB AND CARL SON, JJ., CONCUR.

McRAE, PJ., DIAZ AND GRAVES, JJ., DISSENT WITHOUT SEPARATE WRITTEN
OPINION.



