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MCMILLIN, CJ., FOR THE COURT:
11. Morris Brooks has gppeded his conviction of kidnaping returned by ajury inthe Circuit Court of
Oktibbeha County. He raises three issues on appedl asfollows: (a) that thetria court erred in permitting
Brooks to represent himsdlf at trid; (b) that Brooks received ineffective assstance of counsd during the

preliminary proceedings|eading up to tria and while gppointed counsd was serving in an advisory capecity



during thetrid; and (c) that thetria court erred in not setting asde the guilty verdict after it was discovered
that ajuror was persondly acquainted with Brooks but failed to disclose that fact during voir dire.

92. We find none of these issues to have merit. For that reason, we affirm the judgment of the trid
court.

l.
Facts

113. Inview of the issues presented in this gpped, a detailed recitation of the facts of the underlying
crime does not appear necessary. The State offered proof that Brooks had approached Thomas Davison
a aconvenience store in Starkville and forced Davison againg hiswill a knife-point into avehicledriven
by Brooks fiancee, RosanalLandwer. Brookssubsequently caused Landwer to driveaway fromthestore.
Davison’s continued presence in the car as it drove away was claimed by the State to be caused by
violence to his person or threats of such violence carried out by Brooks.

14. Police officers responding to a cal stopped the vehicle shortly after the car I€eft the convenience
store. Davison, Landwer and Brooks were dl ill occupying the car. Law enforcement officers
subsequently searched the vehicle and recovered a knife from the passenger compartment.

I.
Firg Issue: Brooks Decison to Represent Himsdlf

5. On the day trid was scheduled to begin, Brooks formally moved that his defense attorney be
dismissed and that Brooks be alowed to represent himsalf. There followed on the record a lengthy
exchange between the trid court and Brooks regarding the advisability and the potential consequences of
suchadecison. Repeatedly, thetria court cautioned Brooksthat the court considered thisan unwise move

on his (Brooks) part. Eachtime, Brooksacknowledged thetria court’sadvice but assured the court that



he felt able to effectively represent himsaf and was prepared to assume that responsbility with full
knowledge of the pitfalls associated with doing so as outlined by the court.

T6. During the course of this exchange, Brooks represented to the court that he had obtained a
bachel or’ s degree from lllinois State Universty and had taken aseries of correspondence coursesreating
to the law while formerly imprisoned on another conviction “through a Harvard Law correspondence
course. ...

17. Ultimately, the trial court permitted Brooks to represent himsalf but required court-appointed
counsd to continue to attend the remainder of the trid to act in an advisory capacity to Brooks should
Brooks request such assistance.

118. In this gpped, Brooks is once again represented by an attorney, though not the same one who
served him during the trid.  Brooks, through his new counsdl, now asserts that the trid court committed
reversble error in acceding to Brooks persistent demand to represent himself. Brooks suggests that it
should have been apparent to the tria court that he was not mentally competent to make an informed
decisonof that nature. Infact, Brooksnow saysthat he may havelacked the requisite menta competency
to be subjected to atrial, much less to act as his own attorney.

T9. The foundation for this assartion is that “[a] couple of smple inquiries’ would have reveded that
Brookswas not, in fact, a college graduate nor did Harvard Law School have a program to offer law-
related courses to prison inmates. Brooks suggests that these fal se representations demondtrated that he
weas a least arguably “delusond,” and should have prompted the tria court to undertake a sua sponte
inquiry into the matter of his competency to stand trid, citing Conner v. State, 632 So. 2d 1239, 1248

(Miss. 1993) (overruled by Weatherspoon v. State, 732 So. 2d 158 (Miss. 1999)).



110. A defendant desiring to represent himsdf at trid has a conditutiond right to do so. Faretta v.
California, 422 U. S. 806, 819 (1975). Nevertheless, in view of the evident difficulties associated with
such a decision, the Mississippi Supreme Court has fashioned a procedure to both fully acquaint the
defendant with the relevant congderations that ought to influence his decison and to satisfy the court that
the defendant has*knowingly and voluntarily” eected to represent himself. URCCC 8.05. Oncethe court
is satisfied that such a decision has been made, the authority of the court to deny the defendant’ swish no
longer exigts. Taylor v. State, 812 So. 2d 1056 (11 17-18) (Miss. Ct. App. 2001).

11. Thesameissueraised by Brooksinthiscasewasbeforeour CourtintheTaylor case, Snce Taylor
asserted that his behavior at trid was proof in itsdf of his mental incompetency to make an informed
decison to represent himsdlf. Id. a (119). Reviewing the exchange between the trid court and Brooks
inlight of the condderationsraised in Taylor, this Court concludes that there was not enough indication of
menta incompetency on the part of Brooksto warrant asua sponteinquiry into that question. Hisanswers
to the court’ sinquirieswereintelligent and gppropriate. He gppearsfrom therecord to have been dert and
focused on theissues being discussed, and certainly he seemed to have been ingstent in asserting hisdesire
to represent himself. The clams regarding his educationd background could as easily be construed as a
caculated effort to persuadethetrid court to grant hisrequest through aconsciousinflation of his*resume’
asthe delusond ranting of amentaly incompetent person.

112. Thetrid court, observing the demeanor of the defendant first-hand, is best suited to make those
sort of subjective judgment cadls. Conner v. State, 632 So. 2d at 1248. Thereisthe additional problem
that this Court, in its ddiberations, is confined to consideration of matters appearing in the record.

Colenburgv. State, 735 So. 2d 1099 (1 6) (Miss. Ct. App.1999) (citing Saucier v. Sate, 328 So. 2d
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355, 357 (Miss.1976)). There is nothing in the record to demondtrate the fasity of Brooks clams
regarding hisattainmentsin college or hisaleged effortsto educate himself inthefield of law-related matters
through correspondence courses. We are, in that circumstance, reluctant to meke afactua determination
asto exactly what afuller inquiry into Brooks clams would have reveded.

113.  While Brooks clamsin this regard might have been troubling had it gppeared that the trid court
put substantia weight on them in reaching a decison, our review of the record leaves us satisfied thet the
trid court did not do so in determining that Brooks had made an informed decision on the question.
Instead, the record seems to show that the court’ s decison was based on a more generd determination
that Brooks had the intelligence to understand and assess the problems associated with self-representation
and, thus, had made an informed decision to undertake the task. Under the limited standard of review
avalable to this Court in such matters, we do not find enough contrary information in therecord to convince
usthat the tria court abused its discretion in so finding.

I11.
Second Issue |neffective Assstance of Counsd Claim

714. Having dected to represent himself, Brooks cannot now claim that his court-appointed atorney,
retained in the proceeding by order of the circuit court solely to act in an advisory capacity to Brooks, was
so deficient in that capacity that Brooks was denied his congtitutiond right to effective representation.
Gardner v. Sate, 792 So. 2d 1000 (1 21) (Miss. Ct. App. 2001).

V.
Third Issue: New Trid Moation

115. Brooksfiled amotion for new trid aleging juror misconduct based on a clam that Jerry Audtin,

one of thejurors at thetrial, had failed to reved during voir direthat hewas persondly acquainted withthe



defendant Brooks. In the course of an inquiry based on Brooks assertion, Austin admitted to being
personaly acquainted with Brooks and indicated that they had become familiar with each other
agoproximately five years earlier when they both visited a the resdence of Ezdl Jefferson. He did not
explanwhy hefailed to reved thisinformation during the course of voir dire, even though therewasadirect
inquiry made as to whether any potential juror was personaly acquainted with Brooks.

116.  Brooks, for his part, testified at the new tria hearing that he had never known Audtin’slast name
and, thus, did not redlize this was the same individud he had previoudy known when the name gppeared
on the prospective jurorslis. Hedso testified that Austin had gained afairly subgtantiad amount of weight
in the intervening years since he had last seen him and that, as a result, he did not recognize him in the
courtroom during the course of thetrial. According to Brooks, he was only able to make the connection
as he mentaly rehashed thetrid in his cell after the jury’s guilty verdict.

917. The trid court, in denying Brooks motion, made findings of fact that, in effect, concluded that
Brooks was being untruthful in denying that he did not recognize Austin as aformer acquaintance, taking
note of the uncontradi cted testimony that Austin and Brooks had been acquai ntancesfor anumber of years
and that Brooks was often within six feet of Audtin during the proceedings. The court took the view that
Brooks had, in fact, counted on Austin as being friendly to the defense and purposely eected to leave him
onthejury rather than making atimely cdlaim that Austin had not been satifactorily forthcoming during voir
dire.

118.  The court reasoned that it would be improper to permit Brooks to pursue a course of slence in
hope that Austin would vote to acquit and yet be able to obtain amigtrid if that hope did not pan out. The

court took judicia notice of the prosecution’s well-established practice in the county of striking jurors



having an acquaintance with the defendant and concluded that, had Brooks raised the issue of Audtin’s
falure to properly respond at the proper time, there was essentialy no doubt that he would have been
gruck from the jury pand.

119.  In matters relating to new tria motions, the trid court’s decisons are reviewed on an abuse of
discretion standard. Goff v. State, 778 So. 2d 779 (1 18) (Miss. Ct. App. 2000). Further, asto issues
of credibility of testimony offered in support of themotion, thetrid court Stsasfinder of fact andthecourt’s
findings on apped are entitled to deference since the court observes the witnesses first-hand and is better
positioned to assess matters of credibility. Murphy v. Murphy, 631 So. 2d 812, 815 (Miss.1994).

920. Wedo not find that the trid court abused its discretion in disbdieving Brooks facidly incredible
verson of why hewas untimey in rasing theissue of his prior relationship with juror Austin or in declining
to grant a mistrid based solely on the fact that Austin was permitted to serve as a juror when Brooks
himsdlf faled to raise the issue before jury selection was concluded.

121. THE JUDGMENT OF THE CIRCUIT COURT OF OKTIBBEHA COUNTY OF
CONVICTION OF KIDNAPING AND SENTENCE OF THIRTY YEARSIN THE CUSTODY
OF THEMISSISSIPPI DEPARTMENT OF CORRECTIONS,WITHOUT THEPOSS BILITY
OF SUSPENSION, REDUCTION, PAROLE OR PROBATION, ISAFFIRMED. ALL COSTS

OF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.



