IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI

NO. 2001-KA-00274-COA

FRAGEPANI BELL

V.

STATE OF MISSISSIPPI

DATE OF TRIAL COURT JUDGMENT:

TRIAL JUDGE:

COURT FROM WHICH APPEALED:
ATTORNEY FOR APPELLANT:
ATTORNEY FOR APPELLEE:

DISTRICT ATTORNEY:
NATURE OF THE CASE:
TRIAL COURT DISPOSITION:

DISPOSITION:

MOTION FOR REHEARING FILED:
CERTIORARI FILED:

MANDATE ISSUED:

APPELLANT

APPELLEE

12/14/2000

HON. KENNETH L. THOMAS

BOLIVAR COUNTY CIRCUIT COURT
RAYMOND L. WONG

OFFICE OF THE ATTORNEY GENERAL

BY: JEFFREY A.KLINGFUSS

LAURENCE Y. MELLEN

CRIMINAL - FELONY

COUNT 1-CONVICTED OF SEXUAL BATTERY,
SENTENCED TO SERVE 10 YEARSIN THE
CUSTODY OF MDOC; COUNT 2-CONVICTED
OF ATTEMPTED SEXUAL BATTERY,
SENTENCED TO SERVE 10 YEARSIN THE
CUSTODY OF THE MDOC; THE SENTENCESTO
RUN CONCURRENTLY

AFFIRMED - 01-28-2003

BEFORE MCMILLIN, C.J.,, THOMASAND CHANDLER, JJ.

MCMILLIN, CJ.,FOR THE COURT:
1. Fragepani Bell was convicted of one count of sexua battery and one count of attempted sexua
battery by ajury in the Circuit Court of Bolivar County. Bell has apped ed that conviction to this Court and

raises two issuesfor usto condder. He arguesthat thetrid court erred in not granting anew trid after it



was learned that one juror had dlegedly withheld information concerning her prior acquaintance with Bell
during voir dire. Secondly, he damsthat the evidence of his guilt was insufficient as a maiter of law to
sudan thejury’sverdict. Finding neither daim to have merit, we affirm.

l.
Facts

2. Accordingtothe State’ sverson of events, Bell forced one eight-year-old femaeto performfellatio
on him and immediatdly thereafter attempted to force another femae of the same age to perform asmilar
act. Theeeventsalegedly occurred while Bell wasliving temporarily in the home of the mother of one of
the young girls in an apparent romantic relationship. Bdl testified in his own defense and denied that the
incddent occurred. He suggested that the accusations had been made in retdiation for Bell having
permanently |eft the home after arguing with the girl’s mother.

1.
Juror’s Failure to Respond During Voir Dire

113. The venire members were questioned regarding whether any of them were acquainted with the
defendant. Margaret Hdl, one member of the panel, did not respond to that question and she was
ultimatdly sdected to serve on the jury that convicted Bell. According to Bell’s counsd, within minutes of
thejury’ sverdict, Bell informed hisattorney that, infact, heand Juror Hall wereacquaintances. Thesefacts
formed the basis of one of Bell’s clamsfor anew trid raised in his pogt-verdict maotion.

14. Hdl was brought into testify at ahearing on Bell’smotion. Hall said that she had been acquainted
with Bell gpproximately thirty years earlier when he had apparently had some sort of relationship with one
of Hall’ ssgters; however, she clamed not to have recognized Bell, whom she had not seen for over twenty
years, when he stood before the venire during voir dire. She testified that she had not recognized him by

name because, in their earlier acquai ntanceship, she had known him by hisnickname, “Frag.” Itisunclear



from her testimony exactly when she made the connection and redized that she did have a prior
acquai ntanceship with the defendant; neverthdess, it is not disputed that, whenever that event occurred,
she did nat, of her own valition, notify any authority connected with the conduct of thetrid.

5. Thetrid court denied the new trid mation, concluding that Hall did not wrongfully conced her prior
acquaintanceship with Bell during voir dire because, a the time, she did not redlize that the defendant was
the“Frag” Bdl she had known gpproximately thirty yearsearlier. Thisfinding of fact certainly finds support
inthe record and this Court, Sitting as an appd late court, is obligated to give substantia deferenceto such
determinations by the trid court dtting as finder of fact. Taylor v. State, 789 So. 2d 787, 793 (1 23)
(Miss. 2001). What that finding leaves unanswered, however, are the questions of (a) when did Hall
redlize the existence of the prior rdationship, and (b) what effect her continued silence after coming to that
redization had on Bdl’ s aaility to obtain afar trid from an unbiased jury.

T6. Certanly, it can be argued with some force that ajuror’ sfailure to speak out during the course of
atrid once she redizestheinaccuracy of her regponsesto inquiries made during voir dire hasthe potentid
to undermine the fundamentd fairness of thetrid. That isnot to suggest that the problem arises out of any
misconduct on the juror’s part. 1t isssmply based on the notion that the importance of the information in
ensuring that afair and impartid jury is selected is not diminished by the fact thet, even for purdly innocent
reasons, it remained undiscovered until after the jury was seated and the trid had begun. The effect of
undisclosed information — such as aprior persond relaionship between juror and defendant — can be as
degtructive to afair trid when it is redlized only after the jury is seated as it would be were it to be
purposely concedled during voir dire. See Burroughsv. State, 767 So. 2d 246, 253 (1 21) (Miss. Ct.

App. 2000).



q7. In Odom v. State, 355 So. 2d 1381 (Miss. 1978), the Mississippi Supreme Court set out the
proper matters to be considered when a defendant claims that he has been denied afair trid because a
juror faled to reved pertinent information during voir dire. Theseissuesinclude an andyss of whether (a)
the inquiry wasreevant, (b) whether it was plain and unambiguous, and (¢) whether the unresponsive juror
had substantid knowledge of the information. 1d. at 1383. If the court answers these issues in the
affirmative, then the court must then consider whether permitting the juror to serve was prgudicid to the
defendant’ s receiving afundamentdly fair trid. Id.

18. We must necessarily modify thethreeinitid inquiriesin Odom dightly in this case to account for the
fact that Juror Hall did not have “ substantia knowledge’ of her prior acquaintanceship a the time the jury
was segted Snce that knowledge only came to her later during thetrid. Certainly the redlization came at
atimethat it could have been dedt with by seating an dternate juror should an inquiry have satisfied the
trid court that Hall’ s continued service was prgudicid to Bell.

T9. The trid court concluded, in effect, that the redization of a long-ago acquaintanceship with the
defendant that had been at an end for over twenty yearswas not the sort of persond rel ationship that would
necessxily cdl into question the ability of Hal to serve asafair and impartia juror. According to Odom,
such aquestion is vested in the trid court’ s sound discretion and can only be disturbed by this Court on
apped if wefind the decison dlearly wrong. 1d.

110. We do not think the trial court was plainly wrong in so holding. An acquaintanceship that was
effectively severed over twenty years earlier and resulted in such aloss of contact that Hall was unableto
recognize Bell when they came in close contact in the courtroom does not appear to be the sort of
relationship that would undermine her ability to weigh the evidence impartidly and return a fair verdict

based solely on the evidence. During theinquiry on Bell’snew trid motion, Hal indicated that she did not



fed that her prior acquaintanceship with Bell had in any way affected her ability to be adispassionatejuror.
Thetrid court plainly believed her and we have no basisto disturb that evaluation of thejuror’scredibility.
Bush v. Sate, 585 So. 2d 1262, 1265 (Miss. 1991).

11. Additiondly, thereis congderation of Bell’srole in the matter. He did not tetify a the new trid
moation hearing. The only information in the record isthe motion itsdlf, in which trid counsd indicated that
Bdl had informed him of the acquaintanceship at 5:10 p.m. on December 1, 2000. Thiswasthe last day
of the guilt phase of thetrid. The record does not reflect what timethe jury retired to consider its verdict,
but it does show that the jury announced having reached averdict at 5:21 p.m. Thus, itisafar assumption
that Bell and defense counsdl were both aware of this matter prior to the jury returning its verdict and that
they purposaly chose not to reved the matter to the trid court. Whether amore timely disclosure would
have permitted the court to inquire further and, if it appeared appropriate, to subgtitute an dternate juror
for Hal isnot entirdy clear, but itiscrystal clear that the defense withheld the information until after thejury
had returned its verdict, a time when any possible corrective action was impossible. It is a fundamenta
precept of judicid procedure that a party, upon becoming aware of any matter deemed harmful to that
party’s cause in the litigation, must contemporaneoudy makethe court itself aware of the matter so that the
harm may be dedlt with appropriately and amidria avoided if a al possble. Johnson v. State, 477 So.
2d 196, 210 (Miss. 1985). Inthisingtance, it appearsthat Bell was content to conced theinformation from
the court — perhgps hopeful that Hall would view himin akindly light based on their prior acquaintanceship
—and only brought it to light belatedly when the prospect of such an occurrence was gone.

12. Weare satisfied that there was no error in denying anew trid motion on this ground for ether of
two foregoing reasons, i.e., (a) that the long-abandoned acquai ntanceship did not necessarily establishthe

kind of prgudice to Bell’s defense that would have disqudified Hall as afar and impartid juror, and (b)



that Bdl’ sfalure to timedy disclose the relationship in an gpparent effort to gain some advantage from his
relationship with Hall, no maiter how the jury decided the issue of his guilt, anounted to a waiver of the
right to complain.

I1.
The Sufficiency of the Evidence

113. Atthecloseof theevidence, Bel filed amotion for adirected verdict of acquittal. The motion was
denied. After thejury returned averdict of guilty on both counts, Bell filed amotion for aJNOV. Thetrid
court denied this motion aso and Bell contends on gpped that these rulings condtitute reversible error.
Both of these motions condtitute a claim that the evidence to convict was insufficient as a maiter of law.
14. Thetrid court, in congdering the motions, must congider the evidence in the light most favorable
to the State, giving the State the benefit of dl favorable inferences which may be reasonably drawn from
the evidence. McClainv. State, 625 So. 2d 774, 778 (Miss. 1993). Thecourt isobligated to reverseand
render ajudgment of acquittal when it determinesthat, viewed in that light, the Stat€' s evidence asto one
or more of the critica elements of the crime is so lacking that reasonable jurors could not have found
gopdlant guilty. Id. If thetria court deniesthe motions and that denia israised asan issue on apped, this
Court is charged to review the evidence by the same standard to determine whether the trid court erred
insoruling. 1d. at 781.

715. Asto the count of sexua battery, the prosecution had the burden to prove beyond a reasonable
doubt that (1) Bell engaged in sexua penetration with one of the young femaes by inserting his penisinto
her mouth, (2) Bl was twenty-four or more months older than the victim, and (3) the victim was under
the age of fourteen years. Miss. Code Ann. § 97-3-95 (1)(c) (Rev. 2000). Asto the charge of attempted

sexud battery, the prosecution had to show that (1) Bell attempted to engagein sexua penetration with the



other child by trying to insert his penisinto her mouth, (2) Bell was twenty-four or more months older than
this second victim, and (3) the victim was aso under the age of fourteen years. See Miss. Code Ann. 8 97-
1-7 (Rev. 2000) (attempt).

116. The prosecution proved its case principdly through the tesimony of the two young victims who,
despite their tender years, were competent to testify. Bell’ sdefense conssted essentidly of hisown denid
that any such eventsoccurred. He also points out that no medical records wereintroduced to substantiate
the charges, but we find that contention unpersuasive.

917.  The uncorroborated testimony of the victim in a case such asthisis sufficient evidence to convict
if accepted as true by the finder of fact. Collier v. Sate, 711 So.2d 458, 462 (1 18) (Miss. 1998). “It
iswdl settled that in such a case of conflicting testimony, each distinct view is absorbed into the minds of
the jury asthe finders of fact, and it is within the province of the jury to determine the credibility among
severd witnesses” Jackson v. State, 614 So. 2d 965, 972 (Miss. 1993). The jury as the fact finder
determined the testimony of the girls to be more credible than that of Bell. Thereisno reasoned basisfor
this Court to now declare that the jury erred in so finding. Having fully reviewed the record, including the
transcript of thevictims' testimonies, wefind that substantia evidence existsto support theverdictsof guilty
asto both charges.

118. THE JUDGMENT OF THE CIRCUIT COURT OF BOLIVAR COUNTY OF
CONVICTION OF COUNT | SEXUAL BATTERY AND SENTENCE OF TEN YEARSAND
COUNT II ATTEMPTED SEXUAL BATTERY AND SENTENCE OF TEN YEARSTO RUN
CONCURRENTLY TO SENTENCE IN COUNT I AND BOTH SENTENCES TO RUN
CONSECUTIVELYTOANY ANDALL SENTENCESPREVIOUSLY IMPOSED,ALLINTHE
CUSTODYOFTHEMISS SSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL

COSTSOF THISAPPEAL ARE ASSESSED TO BOLIVAR COUNTY.

KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.






