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IRVING, J., FOR THE COURT:
1. BrendaRobertsand Theresa Cochran chdlengethe Mississippi Department of Public Safety’ s(the
Department) termination of their employment. Both employeeswere dismissed for Class Three Offenses.
A hearing officer for the Missssppi Employee Appeals Board (the Board) affirmed the Department’s
decison, and the full Board dismissed their gppeal because it was not timely filed pursuant to the rules of
the Board. Robertsand Cochran aso sought judicid rdief in Forrest County Circuit Court. Thetrid court
faled to rule on their gpped and on a motion filed by the Department seeking a dismissa of the apped

because of Roberts and Cochran's failure to exhaust their administrative remedies.



92. In this gppedl, Roberts and Cochran assert the following issues. (1) whether the Appellants
petition for review should be dismissed for failure to exhaust adminigrative remedies and (2) whether the
discipline imposed on the Appellants was disproportionate to that imposed on others charged with smilar

violations and improperly motivated by the Appellants invocation of their due processrightsto a hearing.

13. This Court dismisses the gppedl for lack of jurisdiction.

FACTS
14. Brenda Roberts and Theresa Cochran were employees of the Missssppi Department of Public
Safety and worked as driver’ s license examiners.
5. The Department conducted an investigation into possible violations of the Mississppi State
Employee Handbook by officers and civilian employees of the Mississppi Highway Petrol, Troop J.,
located in Hattiesburg, Missssppi. As aresult of the investigation, Roberts and Cochran were among
those individuas disciplined for giving passing scores on written, commercia driver’s license tedts to
gpplicants who either did not take the test or failed them. They aso gave passing scoresto applicants for
the road exam portion of the commercia test who actudly did not take the road exam.
T6. Roberts and Cochran were charged with the following three Group |11 offenses:

1. Fasficationof records, such as, but not limited to, vouchers, reports, time records, leave
records, employment applications, or other state documents.

2. Acts of conduct occurring on or off the job which are plainly related to job performance
and are of such nature that to continue the employee in the assigned position could
condtitute negligence in regard to the agency’s duties to the public or to other state
employees.

3. Use of officid office for persond profit or gain and the acceptance of gratuities contrary
to the policy of the department and/or the laws of this state.



q7. Roberts and Cochran admitted to falsfying records, but denied the remaining charges. Both were
terminated from their employment with the Department. Other employees were charged with these same
actsaswell. All other employees, but one, who were charged with Group 111 offenses were terminated
or they resigned. The employees charged with Group Il offenses were given discipline other than
termination of their employment.

118. Robertsand Cochran chosetoinvoketherr right to adue processhearing. They pursued an apped
of the Department’ sdecision to the Employee AppedsBoard. An adminigtrative hearing officer heard the
appeal on June 30, 1998, and subsequently entered anorder on July 8, 1998, upholding the terminations.
Roberts and Cochran then filed an gpped to the full Board on July 23, 1998, and the Circuit Court of
Forrest County on August 6, 1998. Contending that the gpped to the full Board was untimely, the
Department filed a motion with the Board to dismiss the gpped before the full Board.  This motion was
granted on January 22, 1999. The Department then filed in the circuit court amotion to dismiss Roberts
and Cochran's gpped. This motion was never ruled upon.

ANALY SIS AND DISCUSSION OF THE ISSUES

WHETHERTHEAPPELLANTS PETITION FORREVIEW SHOULD BEDISMISSED FOR
FAILURE TO EXHAUST THEIR ADMINISTRATIVE REMEDIES

T9. Roberts and Cochran argue that the Board's reach of authority is not determined soldly by its
internaly-promul gated regulations but also by the statutes as passed by the legidature. They refer to the
language of Mississippi Code Annotated section 25-9-129 (Rev. 1999) which datesin part: “Hearings
before the employee appedl s board may be conducted by an individual hearing officer or by the board en
banc, asprovided in state personnd board rules.” Further, Robertsand Cochran point to Mississippi Code

Annotated section 25-9-131(2) (Rev. 1999) which gates. “Any employee aggrieved by afind decison



of the employee appeds board shdl be entitled to judicia review thereof in the manner provided by law.”
Reading these statutes in concert, Roberts and Cochran theorize that a decison by an individua hearing
officer isafind decison since the Board has a choice of hearing an apped en banc or through a hearing
officer.

110.  This Court does not subscribe to Robert and Cochran'sinterpretation of the proper procedurefor
exhaudtion of adminidrative remedies before an aggrieved party may seek judicid redress. While section
25-9-129 does dlow the Board to conduct hearings through a hearing officer or by the Board en banc,
Robert and Cochran fail to congider that portion of the statute which provides that hearings before the
Employee Apped sBoard shdl be conducted “ as provided in state personndl board rules.” Therefore, this
satutory provison implicates a review of the Missssppi Personnd Board Rules to clarify the Board's
procedures as they relate to the adminidtrative remedies for aggrieved employees.

11.  According to section 10.40.24 of the Mississippi State Personnel Board Policy and Procedures
Manud, “[alny party aggrieved by the fina written decison and order of a presiding Hearing Officer
entered on the hearing of an apped may fileawritten Request for Review by Full Board. Therequest must
be filed within ten (10) days after the date thefinal order isfiled.” Miss St. Pers. Bd. Pol'y & Proc. Man.
810.40.24 (Rev. 1999). This Court has repeatedly and unequivocaly declared that a Sate civil-service
employeewho has been dismissed from employment must exhaust hisor her adminigrativeremediesbefore
seeking judicid review. Mississippi Dept. of Public Safety v. McKnight, 623 So. 2d 249, 252 (Miss.
1993) (citingHood v. Mississippi Dep't of Wildlife Conservation, 571 So. 2d 263, 268 (Miss. 1990)).

Moreover, Section 10.40.3 states:
No person may file an apped with the Employee Appeds Board until al agency-leve

grievance procedures have been exhausted in accordance with State Personnel Board
policies, rules and regulations, with exceptions as noted elsewhere in the State Personnel



Board Palicies and Procedures Manud. When the disciplinary action resultsin dismissl,

an gpped may befiled directly with the Employee Appedls Board. Except as authorized

under federd law, no aggrieved party may file apetition for judicid review with acourt of

competent jurisdiction until a final written decision and order on a full board review

has been filed by the Employee Appeals Board. (emphasis added).
See Miss. St Pers. Bd. Pol’y & Proc. Man. 810.40.3. (1999), revised in 1999.
112.  In McKnight, the Missssppi Supreme Court held that a highway safety patrol officer was not
entitled to areview of ahearing officer'sdecison dismissing him fromthe Missssippi Highway Safety Patrol
for committing various violations of date agency regulations. The officer had faled to file atimely apped
as required by the Board. The court acknowledged that the Board required aggrieved parties to file a
written request for review by thefull Board within ten days after date of thefiling of the order of the hearing
officer. However, the officer did not file his gpped until over a month after the hearing officer issued his
written decision and order.
113. Here, the order of the Board's hearing officer was entered on July 8, 1998. Cochran and Roberts
did not file their request for full Board review until July 23, 1998. A totd of fifteen days had egpsed

between the order and Roberts and Cochran's appeal. This period of time clearly exceeded the ten-day

alowance for Roberts and Cochran’s appedl; therefore, the full Board correctly dismissed their appedl.

14. Havingfaled to exhaust their adminigtrative remedy, Roberts and Cochran forfeited their right to
seek judicid redress. Therefore, eventhough Robertsand Cochran sought judicid relief by filing an gpped
in the circuit court, their fallure to exhaust their adminisirative remedies Ieft the circuit court without
jurisdiction.  Consequently, the circuit court should have dismissed Roberts and Cochran's gpped.
However, thefailure of thetrid court to rule on the Department's motion to dismiss does not preclude this

Court from dismissng the apped. "Where the [full Board] lacks jurisdiction because of an gppdlant's



falure to give timely notice of apped, neither the circuit court nor this Court has jurisdiction to hear the
substance of [the] appedl. Say v. Mississippi Dept. of Agriculture and Commerce, 771 So. 2d 968,
970 (117) (Miss. App. Ct. 2000) (citing Mississippi Department of Public Safety v. McKnight, 623 So.
2d 249, 252 (Miss. 1993).

915.  This Court accordingly dismisses this apped for lack of jurisdiction. Because this Court lacks
jurisdiction, all other issues presented by the gppellants cannot be addressed.

116. THISAPPEAL ISDISMISSED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO
THE APPELLANTS.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.



