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WALLER, JUSTICE, FOR THE COURT:
M. Stephen Virgil McGilberry was tried and convicted of four counts of cgpital murder committed
when he was sixteen yearsold. The Circuit Court of Jackson County thereafter sentenced him to degth.

We dfirmed the conviction and sentencein McGilberry v. State, 741 So. 2d 894 (Miss. 1999), cert.

denied, 529 U.S. 1006, 120 S. Ct. 1273, 146 L. Ed. 2d 222 (2000). After filing a pro se petition for



past-convictionrdief, McGilberry, now represented by the Office of Capitd Pos-Conviction Counsd, has
asofiled an gpplication for leaveto saek pos-convictionrdief inthedreuit court inwhich herasesmultiple
issues FHinding no merit in these issues, we deny McGilberry's petitions.
FACTS

2.  Sixteenyear old Stephen Virgil McGilberry was charged with the degths of 44-year-old Paricia
Purifoy, his mother; 44-year-old Kenneth Purifoy, his sep-father; 24-year-old Kimberly Sdf, his hdf-
sder, and 3-year-old Kristiopher Sdf, hisnephew and Kimberly'sson. Policewerecdled to Kennethand
Petricids home on October 23, 1994, where they found the four bludgeoned bodies. An investigation
reveded that McGilberry and 14- year-old Chris Johnson hed taken Kimberly'scar and drivento afriend's
housein ancther town. Thenext morning, ther friendsmother, Brenda Smith Saudier, drovethe par back
to the Purifoy home, where police were waiting.

18.  After McGilbery wasread his Miranda rights heSgned awaver. He then confessed to the
killings and told authoritiesthat he and Johnson had committed themurderswith baseball bats. McGilberry
indicated that he was disgruntled because his driving privileges had been teken avay and that he hed
bludgeoned Kenneth and Kimberly while John had hit Patridaand Kristopher. McGilberry dso admitted
griking hismother with the basebd | bat because hefdt thet shewas suUffering. McGilberry told policethat
he had taken cash and credit cards from his mother and then driven away in Kimberly'scar. Blood gains

on McGilbery's dothing matched the blood types of the victims



DISCUSSION

l. WHETHER PROBABLE CAUSE EXISTED FOR
McGILBERRY'SARREST.

4. McGilbery contends that police had no probable causeto arest him a thetime he arived a the
aime ene. He dso dams ineffective assstance of counsd because counsd faled to chdlenge the
probable cause for hisarrest. On direct goped, we acknowledged that the issue had not been properly
raised, yet we conddered the merits of the dam:

Regardliess, McGilberry's contention thet he was illegdly arested is

without merit. At the time McGilberry gave his confession, he was not

under ares. He was only a suspect brought in for questioning.

Furthermore, M cGilberry was sought for questioning because palice hed

learned thet he was the only surviving family member, hewas missng and

Petranglo hed told police to look for McGilberry because Kimberly's

GEO Stormwasnot & the Dewberry resdenceand M cGilberry'sBronco

wasthere Thisissueiswithout meit.
McGilberry, 741 So. 2d a 904. McGilberry argues that the holding is incongstent with our decison
inCampbell v. State, 798 So. 2d 524 (Miss. 2001). In that case however, the State conceded that

therewas no probableto causeto arrest when the supects werefirg takenin for questioning based solely
upon the discovery of the victim's body on the defendant’s property. We reversed Camphbdl's murder
conviction because palice saized his dothing without a warrant in order to test for blood dans  In the
present case, probable cause existed basad on the facts that McGilberry was the only surviving member
of thefamily, that Kimberly's car was missing, and thet McGilbary's car was not missng. Theissuewas
correctly decided ondirect goped and istherefore procedurdly barred under the doctrine of resjudicata
Miss. Code Ann. § 99-39-21(3) (Supp. 2002).
. WHETHER A JUROR'S STATEMENTS AT A

SUBSEQUENT UNRELATED TRIAL CONSTITUTED
JUROR MISCONDUCT IN McGILBERRY'STRIAL.



%.  McGilbary contends that juror Greg Harper did not consder mitigeting evidence during
McGilbery'strid because, during voir direin asubsequent unrdated tria, Harper Sated that he did not
"give alat of weght to mitigation." McGilberry concludes that Harper mugt therefore have withheld
information when examined a McGilbary's trid concaning Harper's willingness or unwillingness to
condder mitigating evidence. When avenireperson in arimind proceedings fails to respond to aquestion
presented by defense counsel on vair dire, and the venireperson actudly has the knowledge to respond
dfirmatively or negetively, upon amoation for anew trid, the drcuit court should determine whether the
guestion was rdevant to the voir dire examination, whether the question was unambiguous, and whether
the juror had subgtantid knowledge of the informetion sought to bedidited. Odom v. State, 355 So. 2d
1381, 1383 (Miss. 1978).

6.  Inthe presant case, McGilbary makes no showing that Harper was disndined to condder
mitigating evidence & the 1995 trid. He only shows that Harper expressed such a sentiment & alaer
proceeding. To infer prgudice would be speculative a best, and we do not engagein speculation in such
drcumdances Buckleyv. State, 772 So. 2d 1059, 1065 (Miss. 2000). Therefore, Harper did not have
substantid knowledge of the informetion sought to be didited, and he did nat withhold such informeation.

Thisissue iswithout merit.



1.  WHETHER BEING SEEN IN SHACKLES DENIED
McGILBERRY A FAIR TRIAL.

7. McGilbery contendsthat he was denied afair trid because he was dlegedly seenin shackles by
thejurors Arg, thisdam was not raised at trid or on direct gpped and isnow procedurdly barred from
collatera review pursuant to Miss. Code Ann. 8 99-39-21(1). Second, thereisno subgtantia showing that
McGilberry was actudly seen in sheckles by the jury. McGilbearry indead offers the unsworn satement
of an dternatejuror who was rd eased from sarvice prior to ddiberation. Andternatethat doesnot gt on
the pand has no afect on the outcome of the case. Mack v. State, 650 So. 2d 1289, 1300 (Miss.
1994). "Generdly, we have nat found the right to afair trid to have been doridged where the defendant
has been saen in the courtroom by the jury in shackles or handeuffs” Brown v. State, 690 So. 2d 276,
287 (Miss 1996) (citing L ockett v. State, 517 So. 2d 1317, 1329 (Miss. 1987)). Thisissue iswithout
merit.
V. WHETHER THE ESPECIALLY HEINOUS,

ATROCIOUS OR CRUEL AGGRAVATOR WAS

APPROPRIATE.
8.  Attrd, the State was granted a jury ingruction which reguired the jury to consder whether the
caimeswere especidly hainous, arodousor crud. McGilbary arguesthat the murderswere not heinous,
arodous or crud becausethevictimswereether rendered unconsciousby the blowsor werekilled nearly
ingantly. McGilberry daimsthat defense counsd should have objected &t trid and should haveraised the
metter on direct gpped.
19.  Theaggravating indruction reeds asfallows

The Court indructsthejury thet in conddering whether the capita

offense was egpedidly heinous arodous or crud;  henous means
extremdy wicked or shockingly evil; arodous means outrageoudy



wicked andvile and crud meansdesigned to inflict ahigh degree of pain
with indifference to, or even enjoyment of the suffering of others

An expedidly heinous, arodious or crud capitd offenseis one

accompanied by such additiond acts asto st the crime gpart from the

norm of capitdl murdersthe constiencdess or pitiless arime which is

unnecessaxily torturoustothevictim. If youfind fromtheevidencebeyond

a ressonable doubt that the defendant utilized amethod of killing which

caused seriousmutilation, thet therewas dismemberment of thebody prior

to deeth, thet the defendant inflicted physicd or mentd pain before death,

that there was mentd torture and aggravation before deeth, or that a

lingering or torturous desth was suffered by the victim, thenyoumay find

this aggravating drcumgance
110. The "especidly heinous arodous or crud” aggravating crcumdance, without a limiting
instruction, isuncongtitutiondly vague and, conssquently, aninvaid aggravating adrcumdance. Clemons
v. State, 593 So. 2d 1004, 1005 (Miss 1992). However, theindructionis permissble where additiond
limiting languege sufficdently refines and narrows the aggravating drcumdtance of "heinous, arodous or
cud" and thereby channdsthejury'ssentencing discretionin aprindipled way. Brown v. State, 798 So.
2d 481, 501 (Miss. 2001). We havefound theindruction given in the presant caseto belegdly sufficient.

Knox v. State, 805 So. 2d 527, 533 (Miss. 2002).
111. McGilbery concedesthe vdidity of the indruction's language but argues that the indruction was
not supported by the evidence. This issue was capable of determination on direct apped and is now
proceduraly barred from further review. Miss Code Ann. 8 99-39-21(1). Further, we have dready
determined on direct goped that the evidence was more then suffident to support the jury's finding of
aggravating drcumgances
McGilberry gands convicted of brutdly murdering hismather, his
Sepfather, his Sster and his three year-old sep nephew.  The method
used, bludgeoning with abasebd| bet, wasboth gruesomeand gridy. The

evidence showed thet the crimes were premeditated and contemplated
over aperiod of at least two wesks. McGilberry bludgeoned his family

6



S0 that he could gted acar, some cash, amoney order, and acredit card

and then run away from home. Thejury decided hisfate, and wefind no

reason to disurb the verdict or sentence.
McGilberry, 741 So. 2d a 925. Defense counsd therefore had no legitimete badis for posng an
objectiontotheingruction a trid, and any renewed daim on direct goped would havebeenfruitiess This
Issueiswithout merit.

V. WHETHER THE GREAT RISK OF DEATH
AGGRAVATOR WASAPPROPRIATE.

112.  McGilbery arguesthat thejury ingtruction concerning the aggravating drcumdance asto whether
the defendant created agreet risk of deeth to many personswas deficient in thet it failed to require thejury
to find that he "knowingly" crested such arisk to persons other then hisintended victims. Thisissue was
cgpable of determination at trid and on direct apped and is now procedurdly barred from collatera
review. Miss. Code Ann. § 99-39-21(1).

113.  Thecapitd murder aggravating drcumgtance, that a defendant knowingly crested a"greet risk of
deathto many persons™ hasbeen gpplied to adefendant who stabbed to deeth only membersaf hisfamily.
Jackson v. State, 684 So. 2d 1213 (Miss. 1996). "Toredrict itsuseto those crimeswherevery large
numbers of individuas were & risk or those where the sefety of others than an intended few was
jeopardized would limit the statute beyond itsintended scope™ 1d. a 1235. The State concedes thet the
ingruction did not redite that McGilberry "knowingly" created the risk but points out thet there was
affident evidencefor thejury tofind that McGilberry, by hisconduct, knowingly put hisfamily injeopardy.
Theindruction as given was subgtantialy correct and there wasevidence a trid that McGilberry planned

the murderswdll in advance.



114.  If one aggravaor isfound to be invaid, we are authorized to reweigh the remaining aggravators
agand the mitigating dircumgtances and afirm, hold the error to be harmless, or remand for a new
sentencing hearing. MissCode Ann. 8 99-19-105(5)(b) (Rev. 2000). Therefore, evenif thisaggravating
arcumdance is assumed to be invdid, the remaning aggravating drcumstances more than support the
imposition of the deeth pendlty. As previoudy noted, McGilberry *bludgeoned hisfamily so thet he could
ged acar, some cash, amoney order, and a credit card and then run avay from home” McGilberry;,
741 So. 2d a 925. Thecarimewas premeditated and wascommitted in brutd fashion. The deeth sentence
Iswarranted even absent afinding of the"greet risk of degth” drcumdance. Thisissue iswithout merit.

Vi. WHETHER THE STATE PROVED THE
UNDERLYING FELONY OF ROBBERY.

7115.  McGilbery contendsthet defensecounsd failed to chdlengeat trid and on direct gpped the State's
assertion that the murderswere committed during the course of arobbery. However, wefound on direct
gpped that counsd raised theissueat trid by way of amoation for directed verdict and thenraised theissue
on direct goped by daming eror in the denid of amoation to dismissthe capitd portion of theindictmentt.
We sad, "Taking dl the evidence in the light mogt favorable to the State, it is goparent that the State
presented more then sufficient evidence to support thejury'sfinding thet the robbery wascommitted inthe
courseof themurders™ McGilberry, 741 So. 2da 912. Theissueistherefore procedurdly barred from
further review by the doctrine of resjudicata Miss Code Ann. § 99-39-21(3).

Vil. WHETHER THE STATE MADE IMPROPER
CLOSING REMARKS.

116. McGilbary assertsthat trid counsd falled to object to the State's dosng argument thet the jury
should "think of amoregppropriatetimein your memory for retribution.” The State respondsthat theissue

is procedurdly barred from congideration pursuant to Miss. Code Ann. § 99-39-21(1) becausetheissue



was cgpable of determination at trid and on direct gpped. However, we have the prerogative of reaxing
the rulesof contemporaneous objection and plain error wheretheinterestsof justicesorequire. Williams
v. State, 445 So. 2d 798, 810 (Miss. 1984). InPinkneyv. State, 538 So. 2d 329, 338 (Miss. 1988),
vacated and remanded on other grounds, 494 U.S. 1075, 110 S. Ct. 1800, 108 L.Ed. 2d 931
(1990), wefound no reversble error wherethe State asked the jury to givejudticeto the deceased victim.
The Sateés dogng remarksin the present case are no more egregious. Thisissue iswithout meit.

VIIl. WHETHER COUNSEL RENDERED INEFFECTIVE
ASS STANCE DURING THE SENTENCING PHASE.

117.  McGilbery contendsthat hisdefense counsds performance was deficient a the sentencing phase
of histrid.

The sandard for determining if a defendant recaived effective asssance
of counsd is wdl sdtled. "The benchmark for judging any dam of
ineffectiveness [of counsd] mugt be whether counsd's conduct so
undermined the proper functioning of the adversarid processthat thetrid
cannot be relied on as having produced a judt result.” Strickland v.
Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984). A defendant must demondrate that his counsd's performance
was defident and thet the deficiency prejudiced the defense of the case.
466 U.S. a 687. "Unlessadefendant makes both showings, it cannot be
sad that the conviction or desth sentence resulted from a breskdown in
the adversary process that renders the result unrdidble” Stringer v.
State, 454 So. 2d 468, 477 (Miss. 1984) (citing Strickland v.
Washington, 466 U.S. a 687). The focus of the inquiry must be
whether counsd's assgance was reasonable conddering dl the
arcumgances. 1d.

Burnsv. State, 813 So. 2d 668, 673 (Miss. 2001). We have further hdd thet the "fallureto present a
case in mitigation during the sentencing phase of a capitd trid is nat, per sg, ineffective assstance of
counsd.” Williamsv. State, 722 So. 2d 447, 450 (Miss. 1998) (citing Williams v. Cain, 125 F.3d

269, 277 (5th Cir.1997)).



118.  Inthe presant case, McGilbary does not dam that no case in mitigation was presented but only
thet it was poorly prepared and executed. McGilberry argues firgt thet defense counsd inadequately
investigated his beckground in seerch of mitigation evidence

119. Spadficdly, McGilbery charges that defense counsd were inexperienced, faled to pursue the
gppaintment of aninvestigator, and failed to renew arequest for amenta hedth expert. The State correctly
countersthet these are blanket assertions unsupported by therecord. David Isheeand Anthony Lawrence
both lacked experience in capitd representation but filed gpproximatdy 40 pretrid motions between
December 1994 and February 1996.

120. McGilbarydsodamsthat hisdefensewashampered by thefailureto secureaninvedigator. The
evidence was that McGilberry brutdly and vidoudy beat hisentirefamily to desth with abeseball bet and
that he had planned thar murders. There is no showing that additiond invedtigation into McGilberry's
background would have prevented impaositionof the desth pendty, only that more detals of McGilbery's
less then idyllic childhood would have been exposed.

21. Withregard tothedamthat counsd faled to pursue an ex parte motion for amenta hedlth expert,
we explicitly hed on direct gpped that there was no error in disdlowing counsd to proceed ex parte.
McGilberry, 741 So.2d a 916-17. Thisissue, dthough couched as an ineffective assgance dam, is
barred asresjudicata Miss. Code Ann. § 99-39-21(3).

722. Dr. Roy Ded, apsychiatris employed by the State of Tennessee prison sysem, served asthe
menta hedth expert for the defense. McGilberry now arguesthat hisdefense suffered because Dr. Dedl's
credentids were inauffident inesmuch as he was not board-cartified in psychiary. McGilbery offers no
authority to support suchapropostion. Dr. Ded wasqudified asan expart a trid and testified during the

quilt phasethat M cGilberry wasmentaly ill and possessed ahigory of childhood trauma. Dr. Dedl tedtified

10



that McGilbery was a sociopath with ahigtory of ingppropriate conduct as ajuvenile. His 1Q was 86.
Dr. Ded opined that McGilberry was mentdly ill on the day of the murders and unable to gppreciate right
from wrong. The record does not support a finding thet Dr. Ded's tesimony was ineffective, and it
certainly cannot be conduded that defense counsd was ineffective for rdying on Dr. Ded & trid. This
issue iswithout merit.
123.  McGilbery arguesthet counsd was ineffective because the prosecution was able to exploit Dr.
Ded'slack of experience during itsdosing argument. Thisargument isunsupported by any legd authority
andisnot supported by the record. As previoudy discussed, Dr. Ded was qudified as an expert and
opined that McGilberry was mentdly ill & the time of the murders. Thisissueiswithout meit.
24. Defense counsd only presented one witness during the sentencing phase of the trid. Brenda
Saucier, afriend and former neighbor of the Purifoys, tedtified that she knew McGilberry to be atroubled
and immature child who did nat redlize the magnitude of hisactions. Given the brutd and premeditated
nature of the crimes, defense counsd did well to get just one person to plead with the jury to goare
McGilbary'slife Thisissueiswithout merit.
IX. WHETHER COUNSEL WAS INEFFECTIVE FOR

FAILING TO OBJECT TO THE ADMISSON OF

EVIDENCE OF PRIOR BAD ACTS.
125. McGilbaryarguesthat trid counsd wasineffectivefor not objecting when hisown expert tedtified
that he (McGilberry) had once been accused of sexualy molesting a smdl child. The information was
disclosad during the guilt phase when defense counsd asked Dr. Ded what mediical records hereviewed.
Dr. Ded responded that his review incdluded the records of the Keeder Air Force Base Family Advocacy
Programwhich had conducted an investigation. Trid counsd was atempting to establish a defense of

insanity at thetime of the question.

11



126. Therecord indicatesthat trid counsd intentiondly dicited this testimony as part of ashowing thet
McGilberry's psychologica indahility was evident a an earlier age. Counsd's choice of whether to ask
cartain questions or make certain objections fadlswithin the redim of trid Srategy and does not amount to
ineffective assgance of counsd. Cole v. State, 666 So. 2d 767, 777 (Miss. 1995). Such choicesare
presumed drategic "unless counsd's tactics are shown to be ‘o ill chosen that it permeetesthe entiretrid
with obvious unfamess™ Teague v. Scott, 60 F.3d 1167, 1172 (5th Cir. 1995) (quating Garland v.
Maggio, 717 F.2d 199, 206 (5th Cir. 1983)). Thisissueiswithout merit.

X. WHETHER THE DEATH SENTENCE VIOLATES
THE MISSISSIPPI CONSTITUTION.

127.  McGilberry arguesthat hisdeath ssntencevidlaesthe Missssppi Conditution'sprohibition againgt
crue and unusud punishment because hewas only Sxteen yearsold & thetime of the offense. McGilberry
aso arguesthat he death sentence as gpplied to him isdisproportionate pursuant to Miss Code Ann. §99-
19-105. Thisissuewas conddered and rgected on direct gpped. M cGilberry, 741 So. 2d at 924-25.
The mater is therefore proceduraly barred from congderaion of collaterd review under the doctrine of
resjudicata. Miss. Code Ann. 8 99-39-21(3). Without waiving the procedurd bar, we have previoudy
recognized that impasition of the degth penalty on asixteen or seventeen year old presents no per secase
of aud and unusud punishment, and thet age is only afactor to be congdered in mitigetion. Foster v.
State, 639 So. 2d 1263, 1296 (Miss. 1994). Thisissueiswithout merit.

Xl. WHETHER THE DEATH SENTENCE VIOLATES
THE UNITED STATESCONSTITUTION.

128. McGilbary arguesthat impastion of the degth pendty for an offense committed when hewasonly
16 yearsof age condiitutescrud and unusud punishment inviolation of the Eighth Amendment to the United
Sates Condtitution. Thisissue was not raised & trid or on direct goped and is now procedurdly barred

12



fromcongderation. Miss. Code Ann. §99-39-21(1). Further, the United States Supreme Court hasruled
only that no one under the age of Sixteen may recaive the degth pendty without violating thet person's
BgnthAmendmentrights Thompson v. Oklahoma, 487 U.S. 815, 108 S.Ct. 2687, 101 L .Ed. 2d 702
(1988). Thisissueiswithout merit.

Xll. WHETHER THE DEATH SENTENCE IS
PROHIBITED BY INTERNATIONAL LAW.

129. McGilbary argues that his execution is prohibited by the Internationd Covenant on Civil and
Paliticd Rights, aninternationd tresty which has been ratified by the United States Senate. Thisissuewas
not raised at trid or on direct goped is now proceduraly bared from condderation. Miss Code Ann.
§ 99-39-21(1). Without waiving the procedurd bar, the issue is without merit because, during the
ratification process, the United States Senate spedificaly resarved the right to impose capitd punishment
onpersonsbdow 18 yearsof age. Internationd Covenant on Civ. and Pal. Rts, S. Exec. Rept., No. 102-
23, 102nd Congress, 2d Sess,, 1 (1992). Further, the United States Supreme Court has specificaly
uphdd the goplicability of the deeth pendty to persons 16 yearsof age. Thompson v. Oklahoma, 487
U.S 815,108 S. Ct. 2687, 101 L. Ed. 2d 702 (1988). Thisissueiswithout merit.
X111, WHETHER CUMULATIVEERRORNECESS TATES

A REVERSAL OF THE CONVICTION AND

SENTENCE.
130. McGilbery aguesthat cumuldive errors committed at trid denied him afair trid. Becausethis
issue was congdered and rgjected on direct apped, it is now procedurdly barred from further review.
Miss Code Ann. 8§ 99-39-21(3). Also, Sncethe individud assgnments of error are without merit, there

can be no cumuleive eror. Aswe Sated on direct goped,

We have conducted a thorough review of the record, the briefs
and theargument and determined that thereare no individud errorswhich

13



require reversd of dather McGilbary's conviction or his sentence
McGilberry arguesthat the callective "bad" actsof the prosecutor dictate
reversd under the cumuldive eror andyss. While his trid was not
perfect, we do nat find any erors dther individudly or cumulatively,
whichwarrant reversd. A crimind defendant is not entitled to a perfect
trid, only afartrid. Sand v. State, 467 So. 2d 907, 911 (Miss. 1985).
Theevidence of guilt in this casewas overwhe ming and, whilenot before
this Court on an assgnment of eror, our independent review of the
sentencing phese reveds no arors. McGilbery recaived dl that he was
entitted to afair trid.

McGilberry, 741 So. 2d & 924. Thisissueiswithout merit.

14



XIV. WHETHER COUNSEL WAS INEFFECTIVEIN

FAILING TO OBTAIN A TRANSFER TO THE

YOUTH COURT.
131  McGilbery arguesthat trid counsd was ineffective for failing to develop and present evidencein
support of hismoation to remand the metter to youth court. Miss Code Ann. §43-21-151 confersorigind
jurisdiction on the youth court in dl proceedings concerning a ddinquent child except where the act
committed by the child, if committed by an adult, would be punishable by life or degth. In such cases
origind jurisdiction lies in the dircuit court. Foster v. State, 639 So. 2d 1263, 1297 (Miss. 1994).
Juveniles do nat fal within the jurisdiction of the youth court if they commit offenses punisheble by degth
or lifeimprisonment. Holly v. State, 671 So. 2d 32, 41-42 (Miss. 1996). Consequently there could be
no prgudice to McGilberry'sdefensefor failureto morethan judt fileamoation to trandfer the caseto youth
court.
132. McGilbary'srdiance on thefederd case of Foster v. Johnson, 293 F.3d 766 (5th Cir. 2002),
for the propogtion that counsd wasineffectiveismisplaced. Inthet case, the defendant argued thet counsd
was indffective for falure to even fileamation for trandfer to youth court, wherees M cGilberry'satorney
actudly filed such amoation. The United States Court of Appedls for the Ffth Circuit affirmed the denid
of habess corpus rdief after holding thet this Court's finding of no prgudice was not an unreasonable
goplication of Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).
Foster, 203 F.3d a 783. Thisissueiswithout merit.

XV. WHETHER COUNSEL WAS INEFFECTIVEIN

FAILING TORAISETHE YOUTH COURT ISSUEON

DIRECT APPEAL.
133.  Because trid counsd's paformance in seeking a trander to the youth court was not deficient,

gopdlate counsd cannat be faulted for not railsng the issue on direct goped. This issue is without merit.
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XVI. WHETHER COUNSEL WAS INEFFECTIVEIN
FAILING TO OBJECT TO McGILBERRY'S
APPEARANCE IN SHACKLES.
134.  Asprevioudy discussed, McGilberry has submitted only the unsiworn effidavit of andternatejuror
who was rdeasad from sarvice prior to ddiberation. There can be no preudice based on ashowing that
only anon-ddiberating juror saw McGilberry in shackles It has been hed that the brief and inedvertent
exposureto jurorsof defendantsin handeuffsisnot soinherently prgudicd asto requireamidrid and thet
defendants bear the burden of afirmatively demondrating prejudice. United Statesv. Diecidue, 603
F.2d 535, 549 (5th Cir. 1979). McGilberry has shown no such merit, and gppelate counsd cannot be

faulted for not rasing theissue on direct goped. Thisissueiswithout merit.

CONCLUSON

135.  Anding no merit intheissuesraisad by McGilberry, both his pro se petition and his gpplication for
leave to seek post-conviction relief in the dreuit court are denied.
136. PETITIONSFOR POST-CONVICTION COLLATERAL RELIEF, DENIED.

PITTMAN,CJ.,SMITH,P.J.,COBB,DIAZ,EASLEY,CARLSONAND GRAVES,
JJ., CONCUR. McRAE, P.J.,DISSENTSWITHOUT SEPARATE WRITTEN OPINION.
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