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DIAZ, JUSTICE, FOR THE COURT:

1.  InJduly 2000, Trooper Dennis Darby of the Missssppi Highway Safety Patrol sopped acar with
no license plate driven by Thomas Edward Smith (Smith). The car wasdso occupied by Davlyne Parker

(Parker), riding inthe passenger seet. Trooper Darby naticed athirty-two ounce bottle of beer inthefloor

of the car and dso naticed the passenger moving around suspicioudy.

2.  Smith and Parker dlowed Trooper Darby tolook around inddethecar. Whilelookinginthecar,

Trooper Darby noticed ad oth covering abulge on the passenger Sdeseat. Underneeth thedoth, hefound



apladtic bag containing awhitish rock. Trooper Darby thenarrested Smith and Parker and sent therock
to the Missssppi Crime Laboratory.
18.  Smithwasindicted by the Grand Jury of Panola County on two counts, Count | for conspirecy to
possess cocaine and Count |1 for possession of cocainewith intent to sgll. Smith wastried and convicted
by ajury on both counts. The trid court sentenced Smith to serve aterm of five years for Count | and
fifteen yearsfor Count |1, with the sentences to run concurrently. Smith was dso ordered to pay afine of
$5,000.00, aMissssppi Crime Laboratory fee of $125.00, $100.00 to the Mississippi Crime Victims
Fund and court cogts,
4. Smith now gppeds his conviction and sentence raisng the fallowing issues

l. WHETHER THE TRIAL COURT ERRED IN OVERRULING

SMITH'S OBJECTION TO TESTIMONY OF PARKER AS TO

SMITH'SOTHER CRIMESWITHOUT SPECIFICITY.

. WHETHER THE TRIAL COURT ERRED IN DENYING SMITH'S
MOTION FOR A JNOV.

1. WHETHER THE TRIAL COURT ERRED IN DENYING SMITH'S
MOTION FOR A NEW TRIAL.

V.  WHETHER THE TRIAL COURT ERRED IN OVERRULING
OBJECTION TO OFFER EVIDENCE OF A DEAL OFFERED BY
SMITH.

V. WHETHER THE TRIAL COURT ERRED IN GRANTING A
CONSTRUCTIVE POSSESSION OF COCAINE INSTRUCTION
SUBMITTED BY THE STATE.

VI. WHETHER THE TRIAL COURT ERRED IN DENYING SMITH'S
REQUEST FOR A LESSER-INCLUDED OFFENSE
INSTRUCTION.

Vil. WHETHER THE TRIAL COURT ERRED IN GIVING JURY
INSTRUCTION C-13.



VIIl. WHETHER THE TRIAL COURT ERRED IN REFUSING TO
PERMIT THE JURY TO VIEW SMITH'STRUCK.

IX.  WHETHERSMITH'STRIAL COUNSEL WASINEFFECTIVEFOR
FAILING TO TAKE PHOTOGRAPHS OF SMITH'S TRUCK OR
TO MOVE THE TRIAL COURT FOR THE JURY TO INSPECT IT
PRIOR TO RESTING SMITH'SCASE.

X. WHETHER THE TRIAL COURT ERRED IN GRANTING JURY
INSTRUCTION C-14.

XI. WHETHER THE TRIAL COURT ERRED IN DENYING SMITH'S
MOTIONFORAMISTRIAL CONCERNING TESTIMONY OFHIS
CONVERSATIONSWITH MR. CHRESTMAN.

DISCUSSION

l. WHETHER THE TRIAL COURT ERRED IN OVERRULING
SMITH'S OBJECTION TO TESTIMONY OF PARKER AS TO
SMITH'SOTHER CRIMESWITHOUT SPECIFICITY.

.  Smithaguestha thetrid court erred when it dlowed Parker to tedtify thet he had known Smith
for along time, thet Smith regularly dedlt drugs, and that Parker knew hewould sl thedrugsfoundinthe
truck. Smith pecificaly arguesthet testimony about prior drug sdeswasnat specific enough or thedleged
sdeswere nat recent enough to be admitted as evidence.

6.  Thedandard of review for admisson of evidenceis abuse of discretion. Farrisv. State, 764
S0.2d 411, 428 (Miss 2000). Smith made amoation in limine to exdude this evidence. Thetrid court
found that the evidence was admissble under Missssppi case lawv, M.R.E. 404(b), and conducted a
M.R.E. 403 bdandngtes. Thetrid court dso gavethejury alimiting indruction regarding the use of this

evidence of other drug sdes.



7. Evidence of prior drug sdesis admissble under M.RE. 404(b) to prove intent to didribute if it
pasxs the M.R.E. 403 baancing test and is accompanied by alimiting indruction. Swington v. State,
742 S0.2d 1106, 1111 (Miss. 1999); Holland v. State, 656 So.2d 1192, 1196 (Miss. 1995).

18. A ca=may bereversed basad on the admisson of evidenceif the admissonresults"inprgudice
and harm”" or adversdy affectsasubgtantia right of aparty. Farris, 764 So.2d at 428; Hanson v. State,
592 S0.2d 114, 132 (Miss. 1991).

9.  Smith concedesthat thetrid court's admissionof Parker'stestimony is supported by thelaw asit
gands, but urges this Court to modify the law by limiting proof of prior sales to proof that can be
goaedficaly identified and in recant time. State ex rel. Moore v. Molpus, 578 So.2d 624, 635
(Miss.1991), requiresthis Court to find thet thelaw asit dandsis pernicious, impractica, or mischievous
initseffect and resulted in adetriment to the public in order to modify thelaw. This Court findsthet Smith
has produced no evidence to meat thistest and afirmsthetrid court asto thisissue

. WHETHER THE TRIAL COURT ERRED IN DENYING SMITH'S
MOTION FOR A JNOV.

110. Smitharguesthet the State did not present sufficent evidenceto prove Smith guilty and, asareult,
thetrid court ered in denying Smith's motion for INOV.

11. Suffidency questions are raised in motions for directed verdict and aso in INOV mations.
McClain v. State, 625 So.2d 774, 778 (Miss. 1993). In reviewing such mations, the tria court
consdersdl of the credible evidence consistent with the defendant's giilt, giving the prasscution the benefit
of dl favorable inferences that may be reasonable drawn from thisevidence. 1d. This Court isauthorized

to reverse only where, with respect to one or more of the dements of the offense charged, the evidence



issuch thet ressonable and fair-minded jurors could not find the accused guilty. Wetzv. State, 503 So.2d
803, 808 (Miss. 1987).

12.  Wemug givethe prosscution the benefit of dl "'favorabdleinferencesthat may bereasonably dravn
fromthe evidence' when dediding if enough evidence was presented to support the guilty verdict in this
cae. The tesimony by Parker supports this Court's conclusion that the verdict was reasonaole. Parker
tedtified that Smith came to his house and asked Parker to accompany him somewhere. They drove in
Smith'struck to Murphy Ridge Road, and Smithwent intoahouse. After Smith returned to thetruck, they
darted back to Batesville. Parker told Smith thet he saw ahighway patrolman, and Smith mede aleft turn.
The patrolman turned on his lights, and Smith gave the cocaine to Parker and told him to run with it.
Instead, Parker put it under adloth under hisseat. Smith droveto therallroad tracks so that Parker could
cross and not beeedly followed by Trooper Darby. Parker dso tedtified thet hedid not run awvay with the
cocane because it wasnot his These facts, dong with athers were dl heard and weighed by the jury.
In evduaing the evidence presented, it is quite reasonable to undersand how a jury could cometo the
condudonit did in this case, and this Court s8es no reason presented that would compd thetrid judgeto
act differently then hedid. We therefore hold thet the trid judge did nat e in denying Smith'smation for
INOV.

1.  WHETHER THE TRIAL COURT ERRED IN DENYING SMITH'S
MOTION FOR A NEW TRIAL.

113.  Smith arguesthat thetrid court erred in derying his mation for anew trid because the evidence
does not support his conviction of conspiracy.
114.  "Indeterminingwhether ajury verdictisagaing theoverwhd ming weght of theevidence, thisCourt

must acogpt astrue the evidence which supportsthe verdict and will only reverse when convineed thet the



areuit court has abused its discretion in falling to grant anew trid.” Herring v. State, 691 So.2d 948,
957 (Miss 1997). A new trid is not granted unless dlowing the conviction to and would sanction an
unconstionebleinjudice May v. State, 460 So.2d 778, 781 (Miss. 1984).
115.  We condudethat thefacts discussed in the previousissue d o reflect thet thetrid court did not err
in denying Smith's moation for new trid. There is no evidence that the drcuit court abusad its discretion
when it did not grant anew trid. While there are cases where the facts presented in no way support the
outcome and judtice demands anew trid, thisis dearly not one of them. The verdict was not againg the
overwhdming weight of the evidence, and this Court afirmsthe trid court asto thisissue dso.
IV. WHETHER THE TRIAL COURT ERRED IN OVERRULING
OBJECTION TO OFFER EVIDENCE OF A DEAL OFFERED BY
SMITH.
116. Smitharguesthat thetrid court erred in admitting evidence during the Statesrebuttd  that Smith
gave names of people who sl drugs to Jason Chresman, Commeander of the Panolaand Tate Counties
Narcotics Task Force, in apossible attempt to cut aded under M.R.E. 408.
17. The dandard of review of an admisson or exduson of evidence is abuse of discretion.
Stallworth v. State, 797 So.2d 905, 908 (Miss. 2001). M.R.E. 408 (Compromise and offers to
compromise) provides thet
Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering
or promisng to accept, a vauable congderation in compromidng or atempting to
compromise adam which was disouted as to ether vdidity or amourt, isnot admissble
to prove ligdlity for or invdidity of the dam or its amount. Evidence of conduct or
Satements made in compromise negatiationsislikewise not admissble Thisruledoesnot
require the exdudon of any evidence otherwise discoverable merdy because it is
presented in the course of compromise negotiations. This rule aso does not require
exduson when the evidence is offered for another purpose, such as proving bias or

prgjudice of awitness, negativing a contention of undue dday,
or proving an effort to obdruct acrimind investigation or prasscution.



M.R.E. 408 has a morereedy gpplicationto avil cases. Armstead v. State, 805 So.2d 592, 597 (Miss.
2002).

118.  Attrid, Smith denied that he gave the cocaine to Parker and denied that he knew anything about
cocane Smith dso tediified thet he told Commander Chrestman he did not know anything about drugs
and did nat give Chresman the names of drug dedes In rebuttd and for impeachment purposes,
Chrestmantedtified that Smith gave him the names of four peoplewho sl drugsinthearea. Thetrid court
did not dlow the State to introduce Chrestman's report.

119. Rue408doesnaot exdudeevidenceoffered for purposescther than proving thevdidity of alighility
of adam or itsamount. Chresmean's testimony regarding his talks with Smith was admitted to rebut
Smith'sassertion that he knew nothing about drugs. Had thetestimony been offered asevidence of Smith's
quilt then it would not have been admissble But thisisnot the casehere. Smith meade damson thestand
that the prosacution believed werefd seand presented thisevidenceto discredit him. Therefore, thisCourt
afirmsthetrid court inits dedgon to admit Chresman's rebutta tesimony.

V. WHETHER THE TRIAL COURT ERRED IN GRANTING A
CONSTRUCTIVE POSSESSION OF COCAINE INSTRUCTION
SUBMITTED BY THE STATE.

120.  Jury Indruction S#4 gates the following:

In order to find the Defendant guilty of possesson of cocaine as charged, there must be

auffident facts to warrant a finding by the jury that the Defendant was aware of the

presence and character of the subgance and was intentiondly and conscioudy in
possession of the subgtance. It need not be actua physicd possesson. Condructive
possess onmay beshown by establishing that the substance was subject tothe Defendant's
dominion or control.

21. A presumption of condructive possesson aises agang the owner of premises upon which

contraband isfound. Hamm v. State, 735 So0.2d 1025, 1029 (Miss. 1999); Hamburg v. State, 248



S0.2d 430, 432 (Miss 1971). The State had to prove that Smith was aware of the cocaine and
intentionelly, but not necessarily physcaly, possessed it. Congructive possesson may be shown by
egtablishing dominion or control. Curry v. State, 249 So.2d 414, 416 (Miss. 1971). "The owner of a
vehideis presumed to be in condructive possession.”
Wall v. State, 718 So.2d 1107, 1111 (Miss.1998).
722.  Smitharguesthat acondructive possessioningruction wasimproper because, if anything, Parker's
tesimony would leed the jury to beieve Smith wasin actud possesson of the cocaine Hicksv. State,
580 So0.2d 1302, 1306 (Miss. 1991). Thisargument iswithout merit. Smithisin essence asking that the
court not ingruct the jury about the lawv. The law dates that actud possession is not needed, that
congructive possesson will do. A jury'sjobisto weigh the evidence presanted toiit. If thefactswarrant
it, thejury hastheright to reach the condusion that Smithwasin actud possesson. Smith hasnolegitimate
complant that ajury ingtruction not be given smply because the jury might come to a condudon thet is
unfavorableto him.
123.  Under Hamburg, apresumption arisesthet the owner of the premises(in thiscaseatruck owned
and driven by Smith) isin possession of its contents. Smith owned the truck, and the cocaine was found
inddethetruck. Thisamountsto condructive possesson. This Court findsthat therewasno error by the
trid court in granting the condructive possesson indruction.

VI. WHETHER THE TRIAL COURT ERRED IN DENYING SMITH'S

REQUEST FOR A LESSER-INCLUDED OFFENSE

INSTRUCTION.

24. Smithassatsthat thetrid court erred in denying hisrequest for alesser-induded offenseingdruction

for ample possession.



125. Juryindructionsshould begiven only if they are gpplicableto thefactsdeve oped in the case being
tried. Lancaster v. State, 472 So0.2d 363, 365 (Miss. 1985). Granting aningdruction not supported by
theevidenceis error. Mitchell v. State, 792 S0.2d 192, 218 (Miss. 2001). Defendants are entitled
to indructions which support ther theory of the case. Murphy v. State, 566 So.2d 1201, 1206 (Miss.
1990). The court may refuse an indruction which incorrectly datesthelaw, isfairly covered dsewherein
the indructions, or is without foundation in the evidence. Ellis v. State, 790 So.2d 813, 815 (Miss.
2001).

126.  Smith'stheory of the casewasthat he had no knowledgethat cocainewasin histruck. Thesefacts
do not support asmple passession charge because Smith is daiming that he knew nothing of the drugs
not thet he only possessed them with no intent to sdll. Therefore, a smple possession indruction had no
foundation in the evidence presented and did not support his theory of the case While a defendant is
entitled to as many jury ingructions as judice and afair trid warrant, ajury should not be presented with
optionswhich have no factud basis and in which would only confusethe jury. This Court afirmsthetrid
court asto thisisue.

Vil. WHETHER THE TRIAL COURT ERRED IN GIVING JURY
INSTRUCTION C-13.

727. Thetrid court drafted a cautionary jury indruction on the testimony of Parker concerning Smith's
prior cocaine sales. The indruction ingructed the jury that the evidence could not be conddered as
ubgantive evidence on theissue of whether Smith was guilty of the charges for which hewas being tried.

Smith objected to the word "subgtantive’ as confusing.



128. Smitharguestha an ingtruction that confusesthe jury should not be given. Collins v. State, 691

$0.2d 918, 925 (Miss 1997). If theindructionsareread asawhale, and the indructionsfairly announce

the law of the case and creete no injudtice, no reversble error will befound. I d. a 922.

129. Smithdoesnaot explanin hisbrief how hewas prgudiced by the use of theword " subgtantive” and
does not explain how this word would confuse the jury. In light of the facts of this case, we see no
reasonable posshility thet this word choice, in this particular indruction, could have brought about any
confusonor misundersganding onthepart of thejury. Therefore, this Court afirms the trid court astothis
issue.
VIIl. WHETHER THE TRIAL COURT ERRED IN REFUSING TO
PERMIT THE JURY TO VIEW SMITH'STRUCK.

130. Miss Code Ann. § 13-5-91 (Rev. 2002) providesin part that

When, in the opinion of the court, on the trid of any cause, avil or arimind, it is proper,
inorder to reach the ends of judtice, for the court and jury to have aview or ingpection of
the property which isthe subject of litigation, or the place a& which the offenseis charged
to have been committed, or the place or placesa which any materid fact occurred, or of
any maerid object or thing in any way connected with the evidencein the casg the court
may, at itsdiscretion, enter anorder providing for such view or ingoection asisherain
below directed. After such order is entered, the whole organized court, conggting of the
judge, jury, derk, sheriff, and the necessary number of deputy sheriffs shdl procesd, in
abody, to such place or places, property, object or thing to be so viewed or ingpected,
whichshdl be pointed out and explained to the court and jury by the witnessesinthe case,
who may, a the discretion of the court, be questioned by the court and by the
representative of each Sde a the time and place of such view or ingpection, in reference
to any materid fact brought out by such view or ingpection.

131. Itiswithinthediscretion of thetria court to permit thejury to view the sceneof thecrime. Tolbert
v. State, 511 S0.2d 1368, 1378 (Miss. 1987). ThisCourt will reverseatrid court'sdecison not to permit
the jury to view the Scene of the arime if thereisadear abuse of discretion. Green v. State, 614 So.2d

926, 936 (Miss. 1992).
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132.  Smith aguesthat the jury nesded to see the truck in order to determine whether Smith could see
the patral officer coming with his lights on because Smith assarts that his truck does not have mirrors
Although the court did not dlow the jury to view thetruck, Smith could have offered, in histesimony, dl
of thefacts about thetruck. Thetrid judgeisdlowed, by law, to determine & his discretion whether the
jury needsto view apaticular crime sceng, or in this case avehide, in order to reach the ends of judice.
He decided againg thisand did so correctly.

133.  Wefind Smith'sargument does nat show that the trid court abused its discretion. Therefore, this
Court afirmsthetrid court's decison not to permit the jury to view Smith's truck.

IX. WHETHERSMITH'STRIAL COUNSEL WASINEFFECTIVEFOR
FAILING TO TAKE PHOTOGRAPHS OF SMITH'STRUCK OR
TOMOVE THE TRIAL COURT FOR THE JURY TO INSPECT IT
PRIOR TO RESTING SMITH'SCASE.

134.  Smith damsthat he was denied effective asssance of counsd because his attorney did not teke
photographs of histruck to show that there were no rearview mirrors, proving thet Parker lied when he
tedtified thet there were mirrors and that he could not see Trooper Darby behind him.

Thegandardfor determiningif adefendant recaived effective ass sance of counsd
iswdl sattled. "The benchmark for judging any dam of ineffectiveness [of counsd] mugt
be whether counsd's conduct so undermined the proper functioning of the adversarid
process that thetrid cannot berdied on ashaving produced ajud result.” Strickland v.
Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). A defendant
mugt demondrate that his counsd's performance was deficdent and that the deficiency
prgjudiced the defense of the case. Id. a 687, 104 S.Ct. 2052. "Unless a defendant
makes bothshowings, it cannot be said that the conviction or degth sentenceresulted from
a breskdown in the adversary process that renders the result unrdigble” Stringer v.
State, 454 S0.2d 468, 477 (Miss.1984) (citing Strickland v. Washington, 466 U.S.
a 687, 104 S.Ct. 2052). Thefocus of the inquiry must be whether counsd's asssance
was reasonable congdering dl the drcumdtances | d.

Judicid scrutiny of counsd's performance must be highly deferentid. (aitation omitted) ...
A far assessment of atorney performance requiresthet every effort be madeto diminate
the digorting effects of hindsght, to reconstruct the drcumstances of counsd'schdlenged
conduct, and to evauate the conduct from counsdl's perspective a the time. Because of

11



the difficultiesinherent in making the eva uation, acourt must indulge astrong presumption
that counsd'sconduct falswithinthewiderangeof reasonable professond asssance; thet
is, the defendant mugt overcome the presumption that, under the drcumstances, the
chdlenged action "might be congdered sound trid draegy.” 1d. & 477 (dting
Strickland, 466 U.S. & 689, 104 S.Ct. 2052). Defense counsd ispresumed competent.
Washington v. State, 620 So.2d 966 (Miss.1993)
Burnsyv. State, 813 So.2d 668, 673 (Miss. 2002).
135.  Asmentioned in the previousissue, Smith could just have eeslly testified aoout the mirrors on the
truck to try and prove that Parker lied during his testimony. Fictures are not required and do not assure
adifferent outcome. Given the weight of the other facts presented, it would befar reeching to assume that
the outcome of this case would have been dirrerent if defense counsd hed presented pictures of thetruck.
Asthe State correctly argues, Smith has not shown thet the outcome of histrid would have been different
hed his atorney taken pictures of histruck; and therefore, thisdid not prgudice Smith'scase. Thisissue
iswithout merit.

X. WHETHER THE TRIAL COURT ERRED IN GRANTING JURY
INSTRUCTION C-14.

136. Thetrid court dso drafted anindruction ingructing thejury thet theevidence of Smith'sknowledge
of who dedlt drugsin hisareawasto be used only for impeachment purposes and the evauation of Smith's
testimony, and that the jury could not use the evidence to determine Smith's guilt in the charges & hand.
137.  "In detlermining whether eror liesin the granting or refusal of various indructions, theingructions
actudly given mugt bereed asawhole. When soreed, if theindructionsfairly announcethelaw of thecase
and cretenoinjudtice, noreversbleerror will befound.” Colemanv. State, 697 So.2d 777, 782 (Miss.
1997) (quating Collins, 691 So.2d a 922).

138.  Smithincorporates his argument from Issue VII. This cautionary indtruction was presented to the

jury for the bendfit of Smith. Itisto kegp thejury from congdering factsit should not be considering when

12



trying to dedde whether Smith is guilty of the crimes he is charged with.  The indructions are in no way
mideeding, confusing, or prgudicid. Smith has not shown that theindruction isan incorrect Satement of
the law or unsupported by the evidence, and this Court afirms the trid court's granting of the jury
indruction.

Xl.  WHETHER THE TRIAL COURT ERRED IN DENYING SMITH'S
MOTIONFORAMISTRIAL CONCERNING TESTIMONY OFHIS
CONVERSATIONSWITH MR. CHRESTMAN.

139.  Attrid, Smith objected to Commander Chresman'stestimony that Smith told Chrestman hecould
buy cartain drugs from certain individuas  Smith now argues that the tesimony should not have been
admitted because Smith made those satements to Chrestman before he was reed hisMiranda rights
140. Itiswdl sdtled that otherwise voluntary satements, even when takenin violation of adefendant's
Hfth or Sxth Amendment rights, may be used to impeeach the defendant if he dects to take the withess
dand. Bogard v. State, 624 So.2d 1313, 1319 (Miss 1993). The State may use Satements madein
vidaionof Miranda toimpeach the defendant'strid testimony without firgt establishing thet the Satement
or confesson was fredy and voluntarily given. 1d. (citing Booker v. State, 326 So.2d 791, 793 (Miss.
1976).

141.  Applying this case law, it would not metter if the Satements used againg Smith were made
voluntarily before he was reed hisMiranda rights or if they were datements mede after he should have
beenread hisMiranda rights The evidence a hand was presented for nothing morethanto impeach the
datements mede by Smith at trid.  Smith testified that he knew nothing about drugs. The trid court
properly admitted evidence that Smith did know about drugs to impeach Smith's tetimony.  This Court
afirmsthetrid court asto thisissue

CONCLUSON

13



142.  Smith has raised many dleged of erors before this Court. He tries to find fault with the court
system and the way the trid was conducted; he even atacks his own trid counsd, daming he was
inedequatdy represented. ThisCourt findsthat thetria court hascommitted no reversbleerror inthecase
and that counsd for the defendant represented hisdient adequatdy. We condudethat none of theissues
presented merit areversd of this case and therefore affirm the trid court's judgmett.

143. COUNT I: CONVICTION OF CONSPIRACY TO POSSESS COCAINE AND
SENTENCE OF FIVE (5 YEARS IN THE CUSTODY OF THE MISSISS PP
DEPARTMENT OF CORRECTIONS TOGETHER WITH PAYMENT OF A FINE IN
THE AMOUNT OF $5,000.00 AND COURT COSTS, AFFIRMED.

COUNT I1: CONVICTION OF POSSESSION OF COCAINEWITH THEINTENT
TO SELL OR DISTRIBUTE AND SENTENCE OF FIFTEEN (15) YEARS IN THE
CUSTODY OF THE MISSISS PPI DEPARTMENT OF CORRECTIONS TOGETHER
WITH PAYMENT OF A FINE IN THE AMOUNT OF $5,000.00, ALL FEES AND
COURT COSTS, AFFIRMED. SENTENCE IN COUNT Il SHALL RUN
CONCURRENTLY WITH THE SENTENCE IN COUNT |I.

PITTMAN, CJ., SMITH, PJ., WALLER, COBB, EASLEY AND GRAVES, JJ.,

CONCUR. MCcRAE, P.J., CONCURS IN RESULT ONLY. CARLSON, J.,, NOT
PARTICIPATING.
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