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1. The motion for clarification or correction of opinion isgranted and the origina opinion of this Court

is withdrawn and this opinion is subgtituted therefor.



92. Willie Earl Riley, pro se, appeds an order of the Circuit Court of Holmes County, Missssippi
denying his petition for post-conviction relief. Aggrieved, Riley perfected this gpped rasing thefollowing
issues as error:

. WHETHER THE TRIAL COURT ERRED IN ACCEPTING THEGUILTY PLEA

OF RILEY AND IN DENYING HIM AN EVIDENTIARY HEARING.

1. WHETHER RILEY WASDENIED EFFECTIVE ASSISTANCE OF COUNSEL .
Finding no error, we affirm.

FACTS AND PROCEDURAL HISTORY
13. On February16, 1999, Riley wasindicted for the crime of murder in violation of Miss. Code Ann.
section 97-3-19(1)(a) for shooting hisgirlfriend. Riley entered apleaof guilty to thealleged offense before
the trid judge on March 22, 2000, and was sentenced to serve a term of life in the custody of the
Missssppi Department of Corrections. On July 12, 2001, Riley filed amotion for an evidentiary hearing
and summary judgment based upon a clam of ineffective assistance of counsd. There were no affidavits
in support of any of Riley's alegations other thanhisown. The circuit court denied the motion in an order
filed August 8, 2001. Riley appedsto this Court the circuit court'sdismissa of hismotion for evidentiary
hearing and summary judgment.
ANALYSS

|. WHETHER THE TRIAL COURT ERRED IN ACCEPTINGTHE GUILTY PLEA
OF RILEY AND IN DENYING HIM AN EVIDENTIARY HEARING.

14. In hisfirst argument of this assgnment of error, Riley assertsthat the tria court erred in accepting
his dleged involuntary guilty plea. He damsthat he involuntarily pled because his counsd induced him to

enter the plea. Hefurther claimsthat thisinducement resulted in the court imposing aniillegd sentence. In



determining whether the entry of aplea of guilty was properly accepted by the tria court, we are bound
by the rule that the plea must be entered voluntarily andintdligently. Gossv. State, 730 So. 2d 568, 573
(1120) (Miss. 1998). In order for apleato be voluntary, the pleamust be "one in which the defendant was
advised about the nature of the crime charged against him and the consequences of theguilty plea” Stovall
v. State, 770 So. 2d 1019, 1020-21 (117) (Miss. Ct. App. 2000). After a careful review of the plea
hearing, we find that Riley was thoroughly questioned on the record by the trid judge regarding Riley's
understanding of the crime charged, the gpplicable sentencing, and the waiver of his condtitutiond rights.
Confirming his understanding and intention to plead guilty, Riley stated that he had obtained a GED and
could read and write, that he was thirty-four years old a the time of the plea, that he was aware of the
charges and the gpplicable sentence, and that he understood his petition to enter aguilty plea. Riley dso
advised the court that he was not under the influence of any drugs or acohol. In addition, Riley
affirmatively responded that no one forced, coerced, or intimidated him to enter the guilty pleaand that he
was sdtisfied with the advice and counsd of his attorney.

5. The testimony at the plea hearing clearly showed that Riley's plea was voluntarily entered before
the court. Review of the entire record did not expose any fact that would cal into question the findings of
thetrid court. Riley had arationa mind and was in complete understanding of every matter that he was
advised of by the court. More importantly, there was no indication that he wasinduced to enter the plea.
Riley aso presented no evidence to show that the court was aware of this dleged inducement. Without
more, Riley's sworn statements made during the plea hearing must be presumed to be vaid and, as such,
those contrary assertions contained in hismotion are consgdered merdly asham. Taylor v. State, 682 So.

2d 359, 364 (Miss. 1996).



96. Asto Riley'sclam that the court illegdly sentenced him, he asserts that "the impodtion of a life
sentence iswithin the sole province of the jury and absent ajury recommendation of life imprisonment, the
trid judge must sentence the defendant to a reasonable term expected to be less than life" He further
camstha hewas afirg time offender and that alife sentence without parole could not be imposed upon
a firg time offender as a matter of law. He contends that the court lacked authority to impose such a
sentence on a first time offender for a violation of Miss. Code Ann. section 97-3-19(1)(a) and that the
court further lacked theauthority to deletethe parole provisions pursuant to Miss. Code Ann. section 47-7-
3(1), unless the gppdlant was properly adjudicated under mandatory provisons as an habitud crimind,
which he cdlams he was not.

q7. We must firgt note that upon review, thetrid court did not delete any parole provisons. Riley was
sentenced to aterm of life, not a term of life without parole. Second, he was not adjudicated to be a
habitud offender. Moreimportantly, Mississippi Code Annotated 8 97-3-21(Rev. 2000) provides"[€]very
person who shdl be convicted of murder shall be sentenced by the court to imprisonment for lifein the
State Penitentiary.” Riley signed a petition to enter aguilty pleaand did not present hiscase beforeajury.
Therefore, he was not entitled to ajury imposed sentence as asserted in hisclam. Absent ajury trid, life
was the only sentence available for his pleato the murder charge. Therefore, we find that the trid judge
was authorized to impose such asentence on Riley where he voluntarily entered aguilty pleato the court.
Thus, we find no error in that the court properly accepted the plea and appropriately sentenced Riley.
T8. Inthe next argument of thisassgnment of error, Riley assartsthat the circuit court erred in denying
his mation for an evidentiary hearing based on his ineffective assstance of counsdl clam. He dleges that
after his counsd informed him that the State would introduce an NCIC report and attempt to prosecute

him as an habitud offender, he natified his counsd that this was his firg crime and that the person in the



NCIC report wasadifferent person. Henow arguesthat hiscounsd failed to investigate his status and that
this faillure induced him into entering the pleawhich resulted in an "illegdl sentence” According to areview
of therecord, wefind that these assertions are contrary to Riley'stestimony to the court at the pleahearing.
At the plea hearing, Riley claimed that he voluntarily entered the plea, that he was not influenced, or
coerced to enter the plea, and that he was satisfied with his counsel's performance. The Mississippi
Supreme Court has held that no evidentiary hearing is necessary when the testimony from the pleahearing
is opposite the dlegations for pogt-conviction reief. Taylor v. State, 682 So. 2d 359, 364 (Miss. 1996).
T9. Inaddition, atria court has congderable discretion in determining whether to grant an evidentiary
hearing. Meeksv. State, 781 So. 2d 109, 114 (114) (Miss. 2001). Accordingto Miss. Code Ann. § 99-
39-11 (Rev. 2000), "if it plainly appears from the face of the motion, any annexed exhibits and the prior
proceedings in the case that the movant is not entitled to any rdief, the judge may make an order for its
dismissal." Miss. Code Ann. § 99-39-11 (Rev. 2000). Furthermore this Court has stated,

when the prima facie showing thet is a necessary prerequidte to an evidentiary hearing

consigs soldy of the assartions of the movant himsdlf, the trid court may disregard such

assertions when they are substantially contradicted by the court record of the proceedings

that led up to the entry of the judgment of guilt.
Wilson v. State, 760 So. 2d 862, 864 (5) (Miss. Ct. App. 2000).
110.  Inthe present case, Riley has presented no evidence beyond his mere assertions and, as stated,
the transcript of the pleaacceptance hearing substantiadly contradictsthese assartions. Thetrid judge, after
hisreview of the petitionto enter a guilty pleaand the court file, clearly acted within his authority to rule
on Riley'smotion without an evidentiary hearing and did not abuse hisdiscretionin relying on Riley'ssworn

testimony. Smpsonv. State, 678 So. 2d 712, 716 (Miss. 1996); Mowdy v. Sate, 638 So. 2d 738, 743

(Miss. 1994). Therefore, this assgnment of error iswithout merit.



1. WHETHER RILEY WAS DENIED EFFECTIVE ASSISTANCE OF COUNSEL.
11. Riley asserts that his counsdl advised him that the State would introduce an NCIC report and
submit that he was an habitua offender. Riley dso assertsthat he replied to his counsd that hewas afirst
time offender and that the individua in the NCIC report was a different person. Riley clams in this
assignment of error that his counsel faled to investigate his assertion that he was not an habitua offender
and that as aresult he was induced into entering the guilty plea.
112.  Inorder to preval on the issue of ineffective assstance of counsd, the petitioner has the burden
of proof to show (1) that the performance of counsel was deficient and (2) that the defendant was
prejudiced by counsd'sdeficient performance. Strickland v. Washington, 466 U.S. 668, 687-96 (1984).
The conduct of counsd is presumed to have been effective, athough that presumption may be rebutted.
Id. a 456. Therefore, our review of counsd's performance is deferentia as we ook to the totdity of the
circumstances. Gilley v. Sate, 748 So. 2d 123, 129 (120) (Miss. 1999).
113.  Upon review, thereis no indication in the record that the performance of trid counsd fell below
the standards st forth in Strickland. At the plea hearing, Riley confirmed that he was satisfied with his
counsdl's performance.  Furthermore, the instant gpped is devoid of a demondrative showing that his
counsdl's performancefdl below an objective Sandard of reasonable professona service. Heonly dleges
that his counsd informed him that he "could get more time if he presented his case before ajury.”
114. Specificdly, asto hisdam that his atorney faled to investigate his dam, Riley only provides his
birth certificate and the NCIC report and states that the compared dates of birth are different and that the
ful names are different. Riley provides nothing other than his assertion that his counsd did not perform his
duties. Even if theinformation is accepted astrue, at trid the State could have argued that Riley was the

same person, faling under one of the given diases on the NCIC report.



115. Astohiscamthat hiscounse induced himinto entering the pleg, Riley provides nothing to indicate
that he was induced. Onerole of an atorney isto explain the optionsthe client has and then to pursue the
options the client wantsto take. In Blanchv. State, 760 So. 2d 820, 825 (1111) (Miss. Ct. App. 2000),
this Court stated that it could not find fault when an attorney had a candid discusson with hisclient where
the attorney encouraged the client to plead guilty. Agan, even if Riley's clam is taken as true, the
informationand the advice that his counse provided doesnot riseto theleve of ineffectiveassstance. The
attorney's representation would have been deficient if the attorney had not discussed this with his dient.
See |d.  Furthermore, Riley dso confirmed that he was totally satisfied in all respects with the
representation of his attorney. Thus, it is not the atorney's fault Riley decided pleading guilty would
better serve hisinterests than atria would.

116. Insummary, Riley's clams are to the contrary of his sworn statements in both his petition to enter
aquilty pleaand those given during the plea collogquy. More importantly, Riley presented no evidence to
support these clams. Riley was dso gppropriately sentenced. Therefore, looking at the totality of
circumstances, wefind that the counsd's performance was effective. Gilley v. State, 748 So. 2d 123, 129
(120) (Miss. 1999). Thus, this assgnment of error iswithout merit.

117. THE JUDGMENT OF THE CIRCUIT COURT OF HOLMES COUNTY DENYING
MOTION FOR POST-CONVICTION RELIEF IS AFFIRMED. ALL COSTS OF THIS

APPEAL ARE ASSESSED TO HOLMES COUNTY.

McMILLIN,C.J.,,.SOUTHWICK,P.J.,,BRIDGES, THOMAS LEE,IRVING,MYERS,
AND CHANDLER, JJ., CONCUR. GRIFFIS, J., NOT PARTICIPATING.



