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WALLER, JUSTICE, FOR THE COURT:
1.  This case concans the goplicability of express and implied warranties contemplated by
Missssppi's vergon of Artide 2 of the Uniform Commerdid Code. Clear River Condruction Company
was awarded ajudgment of $30,000 on ajury verdict in the County Court of Rankin County, Missssppi,
agang Mercury Marine, a divison of Brunswick Corporation, arisng out of the sdle of two outboard
matine engines used by Clear River in competitive Atwater fishing. Thejudgment, affirmed by the Rankin
County Circuit Court, was basad on Mercury Marines breaches of express and implied warranties with

repect to theengines Finding that Mercury Marine was nat dlowed a reasonable opportunity to cure,



thet there was no failure of the repair or replace warranty's essentid purpose, and thet there were no
breaches of the implied warranties of merchantability and fitnessfor aparticular purpose, wereverseand
render.

FACTSAND PROCEDURAL HISTORY

2. Nicholas Travis presdent of Clear River Condruction Company, isinvolved in the competitive
sdtwater fishing of king meckerd. Redlizing competitive sdtwater fishing wasexpensve, Travis contacted
Charles Henderson of Atlantic Marine Brokers in Wavdand, Missssppi, in September of 1997 and
proposed that Mercury Marine, adivison of Brunswick Corporation, and World Cat Boatssponsor Travis
inDivison 7 of the Southern Kingfish Assodiation. Mercury Marine acogpted and mede Travisamember
of its Sdtwater Pro Team. As one of gpproximatdy 1100 members in Mercury Marings promotiond
programs, Traviswould receiveasubgtantid discount on Mercury Marinemotorsin exchangefor Traviss
promoating of its products by, for example, wearing Mercury Marine logo shirts and induding the motors
in promotiond photographs.
3. Travis purchased anew World Cat catamaran boat for $52,359.50 and two new 1998 200-
horsepower Mercury Mariner Offshore mators for $13,862.00 (dightly above deder cost) and a $300
freght chargeto trangport thematorsto World Cat'sfadilitiesin Greenville, North Caroling, for indtalation.
Traviswanted to purchase Mercury Maines new Optimax motorsbut wasinformed that Mercury Marine
was having problemswith the deve opment of the Optimax motorse thetime. TheMariner motorscarried
atypica repar or replace express warranty Sating:

Clam shdl be made under this warranty by ddivering the Product for

ingoection to a Mercury Marine deder authorized to sarvice the

Purchaser's Product. If Purchaser cannot deliver the Product to such

authorized deder, hemay give naticein writing to the company. Weshdl
then arrange for the ingpection and repair, provided such savice is



covered under this waranty. Purchesyr shdl pay for dl rdaed
trangportation charges and/or trave time.

4.  Travistook ddivery of the boa and motors on November 18, 1997, and planned to travd to
Wilmington, North Cardling, for the Southern Kingfish Assodiaion National Championghip. A mechanic
for Atlantic Marine Brokerstraveled from Wavdand to Greanvilleto asss in theindallation and informed
Traviswhen hetook ddivery that the maotors had not been pre-run. Travis and the mechanic launched the
boat in anearby lake and redized that one of the motorswould not run. Sincethe mechanic did not have
the proper equipment to diagnose or repar the problem, Travis traveled to Crocker Marine, Mercury
Marinésdeder in Wilmington. When Crocker Marinewas unableto repar the motor, Travistravded to
another Mercury Marine dedler in Sheads Farry, North Caroling, which was able to repair the problem,
a defective throttle postion indicator, as per the warranty. As aresult, Travis was unable to "pre-fish,”
meaning scout for prime fishing aress prior to the tournament, and did not place.

1.  The next problem with the motors occurred on August 7, 1998, during the GMC Gulf Coast
Tournament at Dauphin Idand, Alabama Inthe meantime, nearly ten months had dapsed, and Travished
competed in four tournaments without any motor trouble. Spedificaly, the lower unit, or gear case, onthe
same motor which had mafunctioned earlier falled while Travis was fishing 83 miles offshore. After
motoring back to shore on one motor, Travis had the lower unit replaced at Ed's Marine in Jackson &
Mercury Marinesexpense per thewaranty. Aningpection noted abnorma wear on thelower unit of the
other motor which hed yet to fall but was likewise replaced under the warranty. Travis had the two
Oefective lower unitsreuilt a his expense so that he could have them as pares. Mercury Maine usudly
kept the parts replaced under itswarranties but dlowed Travisto keep the old lower units and have them

rebuilt.



6.  Hndly, on Fiday, Augus 28, 1998, while pre-fishing in the Guif of Mexico in preparation for the
Cypress Cove Tournament, arod bearing inthe other motor falled thereby totdly dissblingit. Travisgooke
with Joe Berkley, anemployee of Dan Shad, heed of Mercury Mainegs promationd engine program, via
adl phone from the Gulf requedting thet they find a nearby mechanic or a gpare motor.  Travis likewise
demanded that Mercury Maine ar-freight amotor from its headquarters in Fond du Lac, Wisconsin, to
Venice, Louisang, for inddlation so thet he could competeinthetournament. Berkley informed Travisthat
Mercury Marine would be unable to assst him as such and that he would have to take the motor to a
Mercury Marine deder for repair asrequired by the warranty.

7. Not bang adleto find aMercury Marine deder which would repair the motor thet Friday night or
the next morning, Travis traveled to a Y amaha dedership in New Orleans, Louisana, which worked
throughout the night indaling apair of new Y amaha outboard motors on Traviss World Cat boat. Travis
spent over $21,000 onthe Y amahasand returned to Veniceto compete. TheMercury Marinemotors hed
been operated gpproximately 132 hours and were subsequently repaired.

8.  On October 26, 1998, Travisfiled suit on behdf of Clear River seeking $34,980 for the costs of
replacing the Mercury Marine motarswith the Y amahamatorsand loss of tournament prizewinnings The
complant aleged breech of expresswarranty and breeches of theimplied warrantiesof merchantability and
fitnessfor a particular purpose.

1. A Rakin County Court jury avarded Clear River $30,000. Judgment was entered in
conformance with the verdict and added the stipulaion thet the Mercury Marine motors were to be
returned to Mercury Marine. The Rankin County Circuit Court affirmed.

110. Mercury Marine dleges deven assgnments of eror. However, our discusson focuses on the

following four issues, the discusson of which renders dl others moot:



WHETHER MERCURY MARINE WAS GIVEN A
REASONABLE OPPORTUNITY TO CURE.

WHETHER MERCURY MARINE'S "REPAIR OR
REPLACE" WARRANTY FAILED OF ITS
ESSENTIAL PURPOSE.

WHETHER MERCURY MARINE BREACHED THE
IMPLIED WARRANTIESOF MERCHANTABILITY
AND FITNESSFOR A PARTICULAR PURPOSE.

WHETHER THE TRIAL COURT ERRED IN
INSTRUCTING THE JURY ON INCIDENTAL AND
CONSEQUENTIAL DAMAGES.



STANDARD OF REVIEW

111.  Whilewe accord jury verdicts greet deference, we will set asde such averdict when ajury was
improperly indructed, mided, confusad, or ignores the weight of the evidence. Jackson v. Daley, 739
0. 2d 1031, 1039 (Miss. 1999) (citing McKinziev. Coon, 656 So. 2d 134, 142 (Miss. 1995)).

DISCUSSION

l. WHETHER MERCURY MARINE WAS GIVEN A
REASONABLE OPPORTUNITY TO CURE.

112. Mercury Maine firg argues thet Travis falled to afford it a reasonable opportunity to cure the
motors defects. By purchesng the Y amaha maotors on the same day as the mdfunction of the Mercury
Marine mator and filing suit to recover the cogt of the Yamaha mators Mercury Marine contends thet
Travis faled to stidfy alegd prerequisite to recovery, namdy, cure. Travis responds that the Mercury
Maine motors faled on three different occasons and that Mercury Marine was given a reasongble
opportunity to cure the defect each time, even thefind time.
113. InFitzner Pontiac-Buick-Cadillac v. Smith, 523 So. 2d 324 (Miss. 1988), Smith purchased
ausad car and sued the deder dleging breach of expressand implied warrantieswhen the car experienced
problems with, among ather things, an intake gasket, transmisson, and radiator. Rather than bringing the
car to Htzner for repair, Smith unconditiondly ingsted that the contract for the car be deemed rgected and
that he be given hismoney back. 523 So. 2d a 328. Inreverang and rendering ajury verdict in favor of
Smith for the purchase price of the car, we noted the following regarding asdler'sright to cure:
We recognize that a grict reading of the cureprovisonsof Miss.

Code Ann. 8 75-2-508 (1972) reveds no explicit gpplication to the

revocation Stuation with which we are here concerned.  The law's

policy of minimization of economic waste strongly supports

recognition of a reasonable opportunity to cure. Though the
express language of Section 75-2-508 does not apply here, cureis not



excdluded by Section 75-2-608. By andogy to Section 75-2-508 and in

furtherance of the policy judification undergirding that datute and our

common law dodtrine of cure in contracts generaly, we recognize thet,

before Smith was entitled to get his money back, Ftzner hed aright to a

reasonable opportunity to cure the vehides deficiencies
523 So. 2d a 328 n.1 (citations omitted & emphasis added).
114.  We agree with Mercury Marine that Travis should have brought the mafunctioning motor to a
Mercury Marine deder for repar according to the warranty. The two prior defects hed been repaired
under the warranty without question. Also, the third and find mafunction occurred on amotor thet hed
yet to experience problems. The fact isthat the same thing never broke twice over theten months Travis
usad the motors, and therewas never any indication that Mercury Marinewould not repair the brokenrod
bearing. Mercury Marine should have been dlowed to curethe defective motor. See Tucker v. Aqua
Yacht Harbor Corp., 749 F. Supp. 142 (N.D. Miss 1990) (gpplying Missssppi law) (finding thet in
acase which was indituted while repairs were baing made to piston defect on boat motor, manufacturer
should have been dlowed to cure and thus could not be held liable for breaches of express and implied
waranties).
115.  Alsp, thiscaseisreadily didinguishable from our prior gpinionsinwhich wefound thet theright to
cure was not unlimited in the wake of repeated deficdencies and repeeted atempts a repair. Guerdon
Indus., Inc. v. Gentry, 531 So. 2d 1202 (Miss. 1988) (finding right to cure not unlimited in casewhere
sler made ten attempts to repair amohbile home's defects in a five-month period); Rester v. Morrow,
491 So. 2d 204 (Miss 1988) (halding likewisein acase where plaintiff's Renault automobile experienced

problems with its dectrical sysem, ar conditioner, and all indicator gauge judtified buyer's revocation of

acceptance).



. WHETHER MERCURY MARINE'S "REPAIR OR
REPLACE" WARRANTY FAILED OF ITS
ESSENTIAL PURPOSE.

116.  During the discusson on jury indructions, the trid court Sated the following when it decided to
permit an ingruction on falure of essentid purpose

| am prepared to indruct the jury that the specific warranty here and
limitationsin thewarranty failed of itsessentid purpose because under the
facts of this case, the Mercury warranty did not do Mr. Travis or Clear
River any good when hewas out therein the middle of the ocean trying to
engage in tournament fishing, and the engines went out or @ther didnt
work to gart with or went out in the middle of tournaments.

Reasoning that a mator mafunction in the oceen judifies an indruction on fallure of essentid purpose is
untenable.

117. Unde Miss. Code Ann. § 75-2-719(2), "Where circumstances cause an exdusve or limited
remedy tofall of itsessentid purpose, remedy may behad asprovided inthisCode™" While Section 75-2-
719(2) dearly dlows a plaintiff to seek redress under the Code, it fails to define a falure of essentid
purpose, much lessits gpplicationto arepair or replace warranty. That adde, academic commentary has
noted:

The purpose of arepair-or-replace contracted remedy isto give
the buyer what he bargained for, namely goods that messure up to the
contract, and to expand the Hler's right to cure beyond the bounds
established by Section 2-508. This purposeis defeated if the goods are
destroyed by their own flaws so that repair or replacement are totaly
unsatifactory.

* % %

Conversy, where the prescribed remedy term appears to be
intended to cover the loss that has occurred, there can be no falure of
essantid purpose, though the gopplication of the term to the Stuation at
hend may raisequestionsof unconscionability. 1ncommerdd transactions
where the doctrine of unconscionability is avoided, a court might be



tempted in such aStuation to limit the effect of the prescribed remedy on

ground of fallure of essentid purpose or fallure to provide afar quantum

of reief, but technicaly such aholding would be incorrect. In consumer

cases, however, the doctrine of unconscionability issometimesused asan

dternative reason to avoid the enforcement of the contracted-for remedy.
2 William D. Hawkland, Uniform Commercid Code Series § 2-719:3, & 2-615 to -617 (1998).
118. Thetrid court's Satement that the warranty did not do Travis any good "when he was out there
in the midde of the oceen” hints & unconscionahility. Asafederd court in Washington noted in acasein
which four $3 million tuna boats experienced problems with their reduction gear units and main propdler
engines and carried reparr or replace warranties

What wasa'"reasonabletime’ within the contemplaion of thepartieswhen

they contracted for this remedy will depend upon their understanding of

the likelihood and conssquences of enginefallure on atunaboa. Snce

the repair remedy by definition anticipates some failure, this

alone could not frustrate the remedy's purpose. Likewise, the

mere occurrence of logt profits would not defeet the remedy because

some such damages would be expected to flow from enginefallure
Tacoma Boatbuilding Co. v. Delta Fishing Co., 28 U.C.C. Rep. Sarv. 26, n.10 (W.D. Wash.
1980) (ctations omitted & emphass added). Merdy because aboat's enginefalsin the ocean, the very
place it is supposed to operate, does not mean thet the limited warranty of repair or replacement fails of
its essentid purpose.
119. Theindant case dso doesnat evidence repeated atempts by Mercury Marineto correct defects
and the repeated failure to do 0. We recognize that courts have consstently held that such repested

atempts amount to afalure of awaranty'sessantid purpose. See AES Tech. Sys,, Inc.v. Coherent
Radiation, 583 F.2d 933 (7th Cir. 1978); Durfee v. Rod Baxter | mports, Inc., 262 N.W.2d 349

(Minn. 1977); Givan v. Mack Truck, Inc., 569 SW.2d 243 (Mo. Ct. App. 1978). We cannct say



that three separate incidents over aterrmonth period amount to such afalure Mercury Maineslimited
warranty did not fall of its essentid purpose
1. WHETHER MERCURY MARINE BREACHED THE
IMPLIED WARRANTIESOF MERCHANTABILITY
AND FITNESSFOR A PARTICULAR PURPOSE.
120. Missssppi doesnat dlow the disdamer of theimplied warranties of merchantability or fitnessfor
apaticular purpose. Miss. Code Ann. 8 75-2-315.1. See Gast v. Rogers-Dingus Chevrolet, 585
S0. 2d 725, 728 (Miss. 1991). Asaresult, we agree with thetrid court thet these warranties could not
be exduded, but we disagree that they were breached.
121. Traviswent to greet lengthsto show that hewasnot anormd customer because hewasamember
of Mercury Marines Sdtwater Pro Team, dbeit one of 1100 members of Mercury Maines promotiond
programs. He assumed thet hewas entitled to ahigher levd of sarvice by virtue of such membership when
dl for which he contracted was a discounted price on the motors in exchange for various promotiond
savices. Thereisnathinginthegponsorship program entitling him to gpedid treetment outsde of therepar
or replace warranty or gandard implied warranties.
122.  Wefind thefact that Mercury Marine was not afforded an opportunity to cure fad to the jury's
verdict. Asdiscussed aboveinFitzner, the sdler wasentitled to an opportunity to repar thevehide. We
likewise noted:
Smithlaer tried to get out of hisded with Fitzner. Thisoccurred
onAugus 20, 1984, when Smith ddivered to FHtzner aletter "rgecting the
contract” and tdling Ftzner he "wanted . . . [hig money back" At this
point Smith hed noright of rgjection. Hehed & mogt aright to revoke his
acceptance. Miss. Code Ann. § 75-2-608 (1972). In such
circumstances, though there may have been a breach of the

war ranty of merchantability, the seller has a right to attempt
cure.

10



523 So. 2d & 327-28 (dlipss and bracketsin origind) (emphesis added).

123. Thisressoningwasgppliedin Tucker v. Aqua Yacht Harbor Corp., 749 F. Supp. 142 (N.D.

Miss. 1990). InTucker, the court held that amanufacturer of boat engineswas entitled to cure allments
of ail leskage and low oil pressure causad by defective pigtons. 1d. & 147. On the issue of implied
warranties, the court gpplied Fitzner and Sated that “the sdller must be afforded areasonabl e opportunity
to cure, even though there may have been a breach of an implied warranty.” 1d. a 145. That same
prerequiste to recovery is dso present under the Magnuson-Moss Warranty Act. 1d. See 15 U.S.C.

§ 2310(e) (2002) (stating "No action . . . may be brought . . . unless the person obligated under the
warranty or service contract is afforded a reasonable opportunity to cure such failure to comply).

24. The dissent, in atempting to judify a jury verdict, would effectively render null the UCC's
requirement of ar easonabl e opportunity to cure. Demandingwarranty repair work onoffshoreoutboard
boat motors under astandard repair or replace warranty on aFriday night or Saturday morning cannot be
conddered reasonable under these or mogt any facts. Such apogtion would be not only improvident but
a0 economicaly devadaing, snce sdlerswould be unwilling or unable to comply with such atruncated
definition of "'reasoneble”

IV. WHETHER THE TRIAL COURT ERRED IN
INSTRUCTING THE JURY ON INCIDENTAL AND
CONSEQUENTIAL DAMAGES.

125. Sncewefind tha the express and implied warranties were not breached because Travis did not
dlow Mercury Marineto cure, it isaxiomatic that the trid court ered in indrudting the jury on inddenta
and conssquentid damages

CONCLUSON

11



126. Wefindtha Travisdid not provide Mercury Marine areasonable opportunity to cure the broken
rod bearing. Therewas dso no falure of the repair or replace warranty's essentid purpose or breaches
of theimplied warranties of merchantability or fitnessfor aparticular purpose. The evidenceisinaufficient
to sudain thejury'sverdict. Therefore, the Rankin County Court judgment entered in accordance with a
$30,000 jury verdict and the judgment of the Rankin County Circuit Court are reversed, and judgment is
hereby rendered infavor of Mercury Marine, findly dismissing the complaint and thisactionwith prgudice
127. REVERSED AND RENDERED.

PITTMAN,C.J.,,SMITH,P.J.,,COBB AND CARLSON, JJ.,, CONCUR. GRAVES,
J., DISSENTSWITHOUT SEPARATE WRITTEN OPINION. McRAE, P.J., DISSENTS
WITH SEPARATE WRITTEN OPINION JOINED BY DIAZ AND EASLEY, JJ.

McRAE, PRESIDING JUSTICE, DISSENTING:
128. Becausethemgority falsto affirmthejury verdict, | dissent. Thefactsof thiscasedearly indicate
breaches of both express and implied warranties, and the sdlle’ sfailure to curewithin areesonadletime.
Thejury below heard the facts and the evidence of this case, and was properly indructed on our Uniform
Commerdd Code Thejury decided in favor of Travis. 1t wasnot only correct, but asoimported the full
weight of every anglerdevant fact into a sugtainable common sense vardict. Since the mgority entirdy
deflates the facts and circumstances of this casein order to reverse thisverdict, | dissent.
129.  Themgority’ sfirdg deflation of fact and arcumgtanceishaving meesured Travis spedific bargain
with Mercury, the drcumstances of that pecific bargain, and the drcumdances befdling Travis after thet
bargain, againg an aostract reference to the transactions of 1100 other Pro Team members. Thiscaseis

not about any other bargain made or sde transacted other then Travis s

12



130.  The second deflaion isthe mgority’ sframing of the bargain: In exchange for adiscounted motor
price, Travis wasto promate Mercury products smply by weering logo shirtsand induding themotorsin
promotiond photographs. Thiscongruction of thebargain completdy overlooksthe potertiditiesof Travis
ever having told the truth to the public about the mators he had purchased, that, not to mention their
repeated fallures throughout the tournament seeson, they were defective before they were ever inddled
onTravis sboa. PerhapsTravisshould haveamiledinto thecameraand said, “for adisocounted price, you,
too, can recaive defective Mercury motorsthat increese your risk of falure in the very tournaments for
which Mercury encouraged the purchase of your mators, and in which you neverthdess will be required
to promotether rdiaghility.” The point isthet the discounted priceisirrdevant to whether themotorswere
Jefective. And even with repeatedly failing motors, Traviswaslill required to do much moreto promote
the rdiability of those motors and ather Mercury products then just wear a T-shirt with aMercury logo.
181 Themgority’sthird deflation of fact regards the import of Mercury having refused to sdl Travis
the motors he redly wanted. Traviswanted to buy Mercury’s new “Optimax” motors, which were 45%
morefud efficent than predecessor Mercury motors, and which Mercury was advertisng and sdling to
the generd buying public. But Mercury woul d not agreeto sdl the Optimax matorsto Travisand have
Travisinthe tournament promoation program specificaly becausethe Optimax werenct rdicdble. Mercury
completdly governed the choice of Travis s motors and sdlected “Mariner Offshore’ motors as best for
tournament competition and the promoationa program.

132. The fourth deflaion of fact regards the events on the days prior to inddlaion, but after the
purchase. Mercury agreed, prior to inddlation, to pre-run themotors beforedel i ver y sothet they would
be “tournament reedy.” The motors were to beinddled in Greanwille, North Cardling, neer the location

of the Sdltwater Kingfish Assodiation Nationd Championshipinwhich Traviswasto competeover thenext

13



severd daysafter ingdlation. However, themotorswere not pre-run before ddivery; had they been, this
entire case may have been avoided. Indeed, right out of the shipping crate, onemator was defective and

would nat run. Worsg, it took an entire State sworth of Mercury mechanicsto findly repair the problem.

Mercury’s dmost complete inability to do so, however, has been paveted by the mgority into
stisfactory due performance under thewarranty. Here is what the mgority balks a: The mechanic in
Greanville worked on the defective motor for an entire work day and could not repar the mator, dl the
while Traviswas logng preperaion time for the tournament. Mercury then told Travis to take the mator
to Wilmington, where it had another mechanic a ancther dedership who would make ancther attempt to
repar the motor. Travis drove to Wilmington with his boat and was a the deder the next day when it
opened.  After working past lunch, however, the Mercury mechanic there could not repair the mator.
Mercury thentold Travisto take the boat and maotor to Sheads Ferry, North Caroling, where yet another
Mercury mechanic could attempt repair. After working another entire day, findly, the motor wasrepaired.
Travis missed two  days of prefishing for the tournament and incurred travel debts due to repair

attemptsin threedifferent cities beforethetournament. Onthesefacts and on thistype of warranty
savice, itisremarkable thet Traviswent on to competein three tournamentswith the motorswithout any
problems. Thesethreeproblem-freetournaments, out of six atogether, weredl Traviswould get, however
-- dl the while required to promote Mercury’s rdighility during the Six-tournament seeson about which
Mercury wes entirdy avare?

133.  Themgority' sfifth deflation of fact regardstheimpact of the consequenceseech timethesemotors
faled. During the tournament a Dauphin Idand, the lower unit went out on the same motor thet was

admod never repaired in North Cardlina As aresult of thisfallure, Travis missed the waightin on the firgt

14



day of the tournament and missed the second day completdly. Nonethdess, Travis was again able to
compete despite thetime consumed for motor repairsand requiired to promotetherdiahility of themotors
34. Tha same month, the other motor completely faled while Travis was prefishing thirty miles off
shorein the Louisanatournament. Travis made numer ous cdls from his cdlular phoneto the Mercury
menufacturing fadility in Wisconain and asked for help inlocating the nearest dedler or mechanic, or to have
Mercury findamoator anywhereintheregionof the competition towhich Traviscould trave for inddlation
or, asalag ditch dterndive, to have Mercury overnight another motor to alocd deder from, not just
Wisconain asthe mgority indicates, but from any location induding one nearby. Both Mercury and the
mgority have implied the dternative suggestion to overnight amotor borders on the ridiculous, dthough,
infact, “replacement” within a“reasonable’ timeis one of the remedies under the warranty; and, whet is
“reasonable’ is question of fact degpendent on the drcumgtances as ameter of law. The end resuit of this
inddent was Mercury’s advice to Travis to take the motors to a deder the following week after the
tournament.

135.  After having been dearly informed that Mercury would not repair or replace the broken Mercury
motor on ather Friday afternoon, nor Saturday morning, nor Saturday afternoon, nor would it send a
replacement motor, nor would it locate aMercury dedler or mechanic who may have been dbleto asss
him during the 48 hours before the tournament, a'Yamahadeder cameto Travissad.

l.

Mercury’ s express warranty failed of its essential purpose.

15



136. Mercury expredy waranted that Travissnew motors would be “free from defects in materid
and workmeanship” and a0 provided a limited “replace and repar” remedy to Travisin the event of a
defect. Thewarranty was effective through February of 1999. It reads

Our obligation under thiswarranty shdl be limited to repairing a defective part, or a our

option, refunding the purchase price or replacing such part or parts as shdl be necessary
to remedy any mafunction resulting from defectsin materid or workmanship as covered

by thiswarranty.

Additiondly, Mercury advised in itswarranty package that:
Clam shdl be made under this warranty by ddivering the Product for ingpection to a
Mercury Marineded er authorized to servicethe Purchasar's Product. If purchaser cannot
ddiver theProduct to such authorized deder, hemay givenaticeinwriting to thecompany.

We dhdl then arrangefor theingpection and repair, provided such serviceiscovered under
thiswarranty. Purchaser shdll pay for al rdated trangportation chargesand/or travel time.

137. Theessantid purposeof a"repar and replacement” warranty such asthisisto " provide confidence
and assuranceto the buyer that hewill secure goods conforming to the contract, and to provide alimitation
of lichility tothesdler.® Royal Lincoln-Mercury Sales, Inc. v. Wallace, 415 So.2d 1024, 1028
(Miss1982). Under Section 75-2-719(2), such awarranty fails of its essentid purposeif the dHler is

uwillingor unableto repair or replacethe product or if thereisunreasonabdledday inrepair or replacement

! see Roy Ryden Anderson. Failure of Essential Purpose and Essential Failure on Purpose: A Look At
Section 2-719 Of The Uniform Commercial Code. 31 SW L.J. 759 (1977). As Professor Anderson illustrates by citing
Beal v. General Motors Corp., 354 F. Supp. 423, 12 UCC Rep. Serv. 105 (D. Ddl. 1973):

The purpose of an exclusive remedy of replacement or repair of defective parts, whose presence
constitute a breach of an express warranty, is to give the seller an opportunity to make the goods
conforming while limiting the risks to which he is subject by excluding direct and consequential
damages that might otherwise arise. From the point of view of the buyer the purpose of the exclusive
remedy isto give him goodsthat conform to the contract within areasonabl etime after adefective part
isdiscovered. When the warrantorfailsto correct the defect as promised within areasonabletime he
isliable for abreach of that warranty. . .The limited, exclusive remedy fails of its essential purpose.

Id.

16



of product. See, e.g., Riley v. Ford Motor Co., 442 F.2d 670 (5" Cir. 1971). Indeed, if the dler
does not or cannot correct the defect within a reasonable amount of time, the buyer is deprived of the
subgtantid vdueof hisbergain. See, e.g., Mercedes-Benz of North America, Inc. v. Dickenson,
720 SW.2d 844 (Tex. App.1986); see, e.g. Rileyv. Ford Motor Co., 442 F.2d & 673 (jury was
justified in finding thet the warranty deprived the buyer of the substantia vaue of the bargain where buyer
returned the defective car once and warrantor was unableto correct the defects). Thisbargain deprivation
isthe thrust of the essentid purposedoctrine of Section 75-2-719 of the UCC.? In yet other cases, repar
may nat be acceptable because the consumer may have an immediate need for the goods. In such cases,
the limited remedy would seem to fall its essentid purpose. The andysis here fallows accordingly.

138. Inthe present case, Mercury provided its*“repair or replace’ remedy as Traviss only remedy in
the event of amotor defect. Assuch, it must have provided Traviswith thebenfit of hisbargain under the
drcumgances  The drcumdances of this case are therefore determingtive of whether the warranty failed
of its essentia purpose.

139.  Although Travismaintained Pro Team gatuswith Mercury, Mercury contendsthet thissatus did
not provide Travis with more than Mercury's “standard’ consumer warranty protection or remedies
Mercury soinformed Travisin both thewarranty packageand Mercury’ s“Promationd Motor Program.”
Inother words, Mercury contendsthat Travis sexpectationsunder the circumstances could beno different

then thet of any other buyer. Thejury obvioudy found Mercury’s argument without merit.

2 |f such awarranty fails to provide an adequate remedy to the buyer, then its function as a limitation of

liability also fails, thus allowing the buyer to seek all available remediesin order to be made whole.
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0. Thefactsof thiscase, aswel asthejury verdict, indicatethat Mercury knew Traviswasno average
consumer; nor was the transaction between them ordinary. Indeed, communications leeding up to the

transaction makethisdear.

1. Frg, astherecord indicaes, “[f]hisisacase whereasanintegrd part of the sde of the motors,
Travis committed to fish for and promote Mercury asset forthinthe Promotional Agreement,” whichwas
agread upon asfollows

Asacondition of being consdered for the Mercury Marine promationd program, | agree
to provide the fallowing support to Mercury Marine and/or my dedler.

| agree to wear promationa dothing provided to me by Mercury Maine a any public
gpeeking event such as but not limited to, tournaments, boat shows, seminars and other
programs.

Evay dfort will be mede to indude the outboard in any press photo opportunity.

I will make no changes in the gopearance of the outboard without consent of Mercury
Maine

| will provide copiesannudly of artides, phatographs, or newsdippingswhichidentify me
as a diwae Pro Team member to Mercury Marine for future team membership
evaugtion.
| agreeto provide, upon request, aminimum of two daysof promotiond activity or guiding,
as gopropriate a no charge. This activity may be requested by Mercury Marine and/or
my dedler.
I will providetheright to usemy name, voice, biogrgphicad maerid, photography or other
likeness to promote Mercury Marine products.
142. Thispiece of evidence doneis aufficient to lead atrier of fact to condude that Mercury provided
the motors to Travis for use in time-sengtive, competition fishing, during which Travis was required to

promote Mercury Maine
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143.  Second, the sdected motors a issue were to be promationd proof of their rdiability. In fat,
Mercury specificaly selected them for Travis over other motors because they were tried and tested.
Mercury dso promised to pre-run them before they were shipped to ensure they weere tournament reedy”
whenthey wereinddled on Travis sboa. They were not reedy, however. Mechanicd problems arose
immediatdy; and Travisgoent the better part of two daysét theoutset traveing throughout North Cardlina
to havethemotorsrepaired and inddled. Additiondly, Traviswasdenied any repair or replacement during
the Cypress Cove tournamen.
44.  Indeed, not only were these motors continuoudy in need of repair during the competition season,
inthefind case of maotor falure, whilethirty milesout a sea, Travis contacted Mercury for assigance, and
Mercury did nothing, except advise Travisto find adeder thefollowing week —after thetour nament.
Given the nature of the bargain between the parties, however, thejury obvioudy reasoned that Mercury’s
warranty was inadeguate becauseit left Travis without any remedy under the sendtive drcumdtances of
tournament fishing for which Mercury knew themotorswere purchased. Thiswarranty, indeed, left Travis
out to sea.
5. Accordingly, upon proper ingruction from the court, the jury conduded thet Mercury’s limited
warranty faled of itsessantid purpose. During legd arguments below asto thejury ingruction, thejudge
dated to counsd, asthe mgority points out:

| am prepared to indruct the jury that the spedific warranty here and limitations in the

waranty faled of its essantia purpose because under the facts of this case, the Mercury

warranty did not do Mr. Travis or Clear River any good when he was out there in the

midde of the ocean trying to engage in tournament fishing, and the engines went out or

dther didn't work to sart with or went out in the middle of tournaments
The mgority regpondsto this Satement by sating that “[r]easoning thet amotor mafunction in the ocean

judtifies an ingtruction on failure of essantid purposeisuntenable” Sucharesponseitsdf may betencble
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if the judtification which the mgority invents were accurate. The judge' s Satement indicates that such an
ingruction would be bassd on multiple “facts’ indicating the warranty was no good when both of the
“engines’ ether “went out” or “didn’t work to dart with” or “went out in the middle of tournaments” In
fact, the judge recognized, asthe mgarity fallsto do, thet there was more than one mafunction, whether
inthe middle of the ocean or otherwise
146.  Accordingly, the judge ingructed the jury asfallows

The courtingructsthejury thet thelimited warranty contained inthewritten warranty given

to Cleer River by Mercury Maineisthe exdusve remedy availableto Clear River unless

you find by a preponderance of the evidencethet thelimited warranty operatesto deprive

dther paty of the subdantid vadue of the bargain. The Limited waranty fals of its

essantid purpose if Mercury Marine was unwilling to repar or replace the defective

powerheed or if the engine was unrepairadle or if Mercury Marine unreasonebly delayed

in repairing or replacing the powerheed.
147.  Themgority goeson, however, toignorethe bargain deprivation andyssupon which the essentid
purpose doctrineis based, to hinge the fallure of the warranty upon the one ingance of motor fallure in
Lougana Citing Tacoma Boatbuilding Co. v. Delta Fishing Co., 28 U.C.C. Rep. 26 (W.D.
Wash. 1980), themgority holdsthat “[m]erdy because aboat’ s engine fals in the ocean, the very place
it is supposad to operate, does not mean that the limited warranty of repar or replacement fails of its
essantid purpose” Credit isto be given to the mgority for itskeeningght onthispoint. But thisisnot
the reason the present warranty failed, or why any waranty would fal. The warranty faled because it
deprived Travis of the benfit of his bargain given the drcumstances pursuiant to which thet bargain was
mede.
148. Themgority aso condudesthat thereis no “evidence of repested atempts by Mercury Marine

to correct defectsand the repeated failureto do 0.” Without defining spedificaly what “ repested” means,
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therewerefiveindividud attemptsto repair in this case, only three of which were successtul, and one of
which came dfter the agreament between these parties became the subject of thislawsuit.
1749. Thejury wasfully informed of the drcumstances of the bargain made in this case, the repeated
falures of the motors, the repair atempts, both successful and not, and the usefulness of the warranty in
gengd and inthefind indance of motor failure. 1t found that Mercury’ slimited warranty wasinadequete
and/or Mercury failed to reasonably act uponit, and therefore decided according itsingructionsonthelaw,
thet the waranty failed of its essentid purpose because it deprived Travis of the benfit of hisbargain.®
Thejury verdict coincides with redlity on thisissue. The mgarity opinion does not.
.

Implied warranties of merchantability and fitness for a particular purpose.
150. The mgority dates that these warranties cannot be disclamed; therefore it agrees that these
waranties exis in the present case. Implied warranties of merchantability and fitness for a particular
purpose do not exigt because they have not been disclaimed. They exig if the facts of sdeand of
the drcumgtances leeding up to the sdeimply thair exigence.
1. Inthe present case, upon sde of the motors, Mercury warranted by implication thet they were

suitable for at leest ordinary use or were, rather, “merchantable” “ Section 75-2-314 of the Missssippi

3 Additional ly, there are numerous cases standing for the proposition that alimited remedy failsafter the seller
has been given areasonable number of opportunitiesto repair, replace orotherwise cure. Indeed, cured defectsdo not
disappear. They areto be considered cumulatively in determining whether aremedy hasfailed or whether instead they
buyer must allow the seller yet another opportunity. Given the nature of this bargain and the repeated defects, the jury
was amply justified in concluding that athird failure within such ashort period of time, taken with the first two, caused
the remedy to fail aswell.

4Merchantable goods arethosethat (1) passwithout objection in the trade under the contract description, (2)
are of fair average quality, (3) arefit for theordinary purposefor which such goodsareused, (4) run, withinthevariations
permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved, (5) are
adequately contained, packaged and labeled, and (6) conform to the promises or affirmations made on the label. Miss.
Code Ann. § 75-2-314(2) (2000).
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UCC datestha “ awarranty that the goods shdl be merchantableisimplied in a contract for ther sdeif
the sdler isamerchant with respect to goods of that kind." Miss Code Ann. § 75-2-314 (2000). There
IS no question asto Mercury’ s merchant Satus, or asto whether the motors Mercury sold to Traviswere
dasdfied as goods sold from Mercury’s regular inventory. Therefore, an implied warranty of
merchantability under our UCC agpplies to the mators. Given their repeated failures, the jury oovioudy
found them defective, or rather, not merchantable, whichiit reasonably could do. Indeed, themotorsfaled
in not one, nat two, but in three out of Sx competitions over one tournament season.
152.  Inaddition to theimplied warranty of merchantability, our UCC implies awarranty of fitness for
a particular purpose where (1) the sdler a the time of contracting has reason to know any particular
purpose for which the goods are required and (2) the buyer is rdying on the sdler's kill or judgment to
sdect or furnish sitable goods for thet particular purpose. Miss Code Ann. § 75-2-315 (2000).
153. Given the drcumstances leading up to the purchase of the motors, this warranty is entirdly
goplicable. During trid, however, Mercury contended thet itsbargain with Traviswaslimited to ensuring
thet hisboat Smply “propeled through water.” But as has dreedy been addressad, the record is abundant
with evidence that Mercury knew that Travis purchased the motors for use in time-sengtive fishing
tournaments. Moreover, Mercury sdected the motors for Travis as the best for his intended purpose --
for the promationd program and for competitive fishing. Mercury’s attempt to contredict this redlity is
redly incredible. Asthetrid judge ressoned:

| am persuaded thet thisisacase dearly where Mercury hed agreater obligation thanjust

sling a boat motor to somebody, and that’s based on the proof thet's dready in the

record thet this was an undertaking -- even if there waan't some kind of sponsorship
contract, and nobody isdleging thereis  All of thet paperwork dearly establishes thet
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before these motors were ever put on Mr. Travis sboat, Mercury knew exactly whet he

was gaing to be engaged in — comptitive fishing, king fishing spedificaly.®
4. Itishadtodisagreewiththisreasoning. Itisgpparent from Travissfirst contact with Mercury thet
the motors were to be used in his endeavors as a competitive sdtwater fisherman.  In exchange for a
discounted price on thematorsthat Mercury, not Travis, sdected, Mercury required Travis spromotiond
support in severd ways during the tournament fishing season, induding in the press, on the water, and in
the publicingenerd. {55. Thereisabsolutdy noway, therefore, Mercury can get around thefact that
(1) it knew that Travis required the motors for the purpose of tournament sdtwater fishing, and (2) thet
Travis rdied on Mercury’ s judgement in sdecting the best motors for this purpose. Therefore, Mercury
implied thet the motors it sdlected and sold to Travis were fit for the particular purpose of competitive
tournament fishing under time-sengtive conditions Due to condtant defects, however, these motorswere
not fit for thet purpose.
156. The jury was gopropriately indructed on this warranty and returned a verdict in favor of Travis
Indeed, thereisample evidence in the trid record to support afinding thet the sdler, Mercury, both mede
and breached an implied warranty of fitness for a particular purpose by providing Travis with dearly
defective motors.

1.

“ Reasonable” opportunity to cure.

SThe referenced paperwork includes the pro team application form, the promotional agreement, the saltwater
team promotional motor program that specifically references tournament success and commitment, the monogramming
bill, and the correspondence between Travis, Mercury, and World-Cat Boats, including the promotion request form and

the Pro team acceptance | etter.
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B57. TheMissssppi UCC providestha sdlers shdl have areasonable opportunity to cure defects in
ther products. Fitzner Pontiac-Buick-Cadillac, I nc. v. Smith, 523 So.2d 324, 325 (Miss. 1988).
The period of time which condlitutesa* reasonable’” opportunity, however, isnowhere defined asametter
of law, becauseit isan issue of fact. “The phrase* reasonable opportunity to cure isnecessxily aflexible
one, and itsmeaning is dependent on the facts and circumatances of each case” Tucker v. Aqua Yacht
Harbor Corp., 749 F. Supp 142, 147, 144-46. (N.D. Miss. 1990). Indeed “[w]het isareasonabletime
for taking any action depends on the nature, purpose and drcumstances of such action.” 1d. Itisdear,
therefore, that whether asdller is given areasonable opportunity to cureisafact question properly left for
the jury'sdetermination under correct indructions. Royal Lincoln-Mercury Sales, 415 So.2d a 1027,
seealso Tucker, 749F. Supp. a 144-46. Inthe present case, thejury be ow wasingructed asfollows.

Before there can be arecovery for a breach of warranty, the plaintiff must show by the

preponderance of the evidence (1) that the goods were nonconforming, (2) thet the sdler

was given areasonable opportunity to cure the defects, and (3) that the sdller failed to

cure the defects within areasonable time or within a reasonable number of atempts
158. Theevidenceinthiscase etablished threeingances of motor failure, and fiverepar attempts. The
jury could have reasonably concluded therefore, asit did, that these motorswere materidly defective, or
rather, in UCC parlance, nonconforming. Thejury aso could have reasonably found, asit did, thet while
in the firg two ingances of motor failure, Mercury lived up to its provided remedy, dthough not without
agreat ded of chdlenge, it did not do o in the find instance even though it was given a reasonably
opportunity to do so. Additiondly, dthough Mercury repaired the motorsthefirg two times, it could have
a0 replaced them or refunded Travis s money, which it did not do.
159. Spadficdly, in the find indance of motor falure, 48 hours were remaining before the find
tournament when Travisnatified Mercury thet oneof themotorshed completdy falled. During thet 48 hour
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period, Mercury did nothing. The question before this Court, therefore, which was dso beforethe jury,
was whether Mercury had a reasonable opportunity under the circumstances of this case to effect the
remedy it guaranteed to Travis—to replace or repair themotors, or, a itsoption, to refund the price Travis
paid for them -- in other words, to cure.
160.  AsthisCourt hddinMassey-Ferguson, Inc. v. Evans, 406 S0.2d 15, 17 (Miss 1981), a the
vay lesst:
A waranty by asdler that goodswill be repaired or replaced if found to bein defective
condition implicitly provides that the sdler has the cgpability of meking such repairs or
replacement within aressondble time. This capability means that the seller has

reasonably available personnel qualified to make the repairs and that any
parts necessary for such repairsarereadily available.

Id. (emphasis added).

61 Travis tedified that he was willing to take his boat to a Mercury deder for maotor repar and
dternativdy requested that Mercury ship anew motor. Travis dso tedtified that Mercury did not even
return his phone cals while he was thirty miles off shore. Mercury did not contredict thistestimony. And
nowhere doesthe record indicate that Mercury was barred by animposshility to hdp Travis Rather, the
evidence indicated that Mercury was not in any way avaladle, ironicaly while gponsoring competitive
fishemen, suchas Travis, acrossthe country during time-sengtive weskend tournaments. Mercury smply
sad there was nothing it could do, would do, or would evenattempt to do until thefollowing week —after
the tournament. Thistype of performance does not match the bargain made between these parties And
agan, the mgority entirdy misses this legd point. It does nat even in one Sngle sentence address the
drcumgtances of the bargain made here — upon which Mercury’ s cure right depends—to justify reversang

thejudge and jury inthiscase
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62.  Theentire agreement centered around Travis stournament successes. And in fact, the evidence
that preceded the sd e of thematorsoverwhe mingly spesksto theimportance of thetournamentsto Travis
Ultimeatdy the bargain wasthis Traviswould sucoeed, as he hed in the past, and Mercury Mainewould
benefit fromit. To Travis the bargain he made with Mercury meant reduced cogts through sponsorship,
more wins, more money, and reputable, relisble motors. To Mercury, the bargain meant more exposure
and thusthe sde of its products. Mercury was fully aware of the neture of thisbargain, asisindicated in
the various promotiond materidsit provided to Travis prior to shipping the motors.

163.  Mercury’sright to cure therefore turns entirely on the ressonableness of Travis sdecisonnot to
withdraw from the find tournament insteed of waiting around for Mercury to effect repair, replacement, or
arefund -- in other words, to cure.

164.  Withdrawing fromthefind tournament and waiting for Mercury to assst would have been, without
guestion, unreesonablefor Travis, acompetitor of condstent top-ten andingsin histournament divison,
who hed been out there in the fidd living up to his end of the bargain withMercury - promating itsname
and products. Indeed, the evidence in this case shows exactly how much Travis hed to lose, and that
Mercury wasfully avare of the megnitude of thosepotentid losses: Thefind tournament was Travis slast
chance to regain firg place or a least a top ten postion as he had promised to his sponsors, induding
Mercury Maine. Moreover, thiswas Travis s last chance to qudify —as he hed the previous year — for
the SKA Nationd Championship and the Kingmeaster 100, with top prizes of over $50,000. In fadt,
Travis s successin his divison the previous year ingpired him to seek Mercury’ s promotiond support in
the firgt place It dso earned him the distinguished invitation to the Nationd Championship in North

Cadinawherethefirs of Mercury’ smotor defectsoccurred inthiscase. Thesefactsare dearly pertinent
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to whether Travis s decison not to St out of thefind tournament, and thus afford Mercury an opportunity
to cure the next week, was reasonable.

165. Thisevidenceandissuewere properly submitted tothejury and resolvedin Travis sfavor. Implicit
in the jury’s verdict is that Mercury was indeed given a reasoneble opportunity to cure under the
arcumstances, but failed to do so. Thejury’s verdict should not be disturbed.

166. Notwithganding affirmetion of the jury onthisbeds the doctrine of “sheken faith,” or of “loss of
confidence” isdso gpplicable here, which limits asdler’s broader right to cure® See, e.g., Rester v.
Morrow, 491 So.2d 204 (Miss. 1986) ( asler’ sright to cureis not unlimited; the imemay comewhen
“enoughisenough.”). ThisCourt hasconggtently held thet a“ sdller'sright to cureisnot unlimited. . . There
comesatime ‘when enough isenough’ and apurcheser is entitled to seek revocation ‘ notwithstanding the
sler'srepeated good faith efforts ... Guerdon Indust., Inc. v. Gentry, 531 So.2d 1202, 1208
(Miss1988) (aiting Rester v. Morrow, 491 So.2d 204, 210 (Miss.1986)).

167.  Ourleading shekenfaith caseisRester inwhichthebuyer repestedly brought hisautomobileback
to the dler for repars. “ Equaly asrepeatedly, thereparr effortsfaled.” 1d. We hdd that thesdler'sright
to atempt cure was not without limit, thet there comes a point where the buyer isnat required to continue
returning the car to the sdler and experiencing the atendant inconveniences of having his car out of
operdion. “Our law does not dlow asdler to posipone revocaion in perpetuity by fixing everything thet
goes wrong with the automobile. There comes a time when enough is enought-when an automobile

purchaser, dter having to take his car into the shop for repairs an inordinate number of times and

6 Although we have not had an occasion to adopt the phrase “shakenfaith,” it hasbeen adopted by anumber
of our sister courtsin caseswhere theissueisone of reasonablenessin providing aseller an opportunity to exerciseits
right to cure.
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expeiendng dl of the attendant inconvenience, isentitted to say: "That'sdl. . " notwithdanding the sdler's
repested good fath effortsto fix thecar.” | d.

168.  Indeed, where a buyer's confidence in the dependability of a mechine is shaken because of the
defectsand possibly because of asdler'sineffective atempt(s) to cure, revocation can bejudified. 1 d. See
also Hemmert Agr. Aviation, I nc. v. Mid-Continent, 663 F. Supp. 1546 (D. Kan. 1987);Lathrop
v. Tyrrell, 128 I1l.App.3d 1067, 84 111.Dec. 283, 471 N.E.2d 1049, 39 UCC Rep. 1653 (1984);
Haverlah v. MemphisAviation, Inc., 674 SW.2d 297, 40 U.C.C.Rep. 1263 (Tenn.Ct.App.1984);
Zabriskie Chevrolet, I nc. v. Smith, 99 N.J.Super. 441, 240 A.2d 195 (N.J.Sup.Ct.1968)(attempted
cure hdd ineffective; “Once [the buyerg faithis dheken, the vehide loses not only itsred vdue in thar
eyes, but becomes an indrument whose integrity is substantiadly impaired and whaose operation is fraught
with goprenenson.”); Orange Motors of Coral Gablesv. Dade County Dairies, 258 So.2d 319
(RaApp.1972) (“The buyer of an automobileis not bound to permit the sdller to tinker with the artidle,
indefinitdy inthe hopeit may ultimately be medeto comply with thewarranty ... [citationsomitted] At some
point intime, if mgor problems continue to plague the automohble, it must become obvious to dl people
that a particular vehide smply cannot be repaired or parts replaced o that the same is made free of
defect.”)

169. The evidence a trid indicated that Travis s confidence in both these motors and in Mercury’s
ability to provide adequate warranty servicewaslogt. One of the motorswas defective a the outset, and
continued to manifest subsequent defects: And one cannot minimizethe fact thet the dedler could not even
completdy ingtdl and repair one of the motors dueto its defective condition, which caused Travisto spend

two days seerching for aMercury mechanic in the Eagtern hdf of North Cardlinawho hed the acumentto
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do 0. Moreover, the motors faled in two consecutive tournaments, each of which literdly, and
figurdtively, left Travisout to sea. When the mator failed during the pre-fishing day of thefind tournament,
Traviswasunder no further obligation, under the doctrine of sheken faith, to dlow Mercury an opportunity
to cure or repar. Evenif, once again, Mercury hed offered to repar, Travisjudtifiably would have had no
confidence in the future performance of these motors. Travis was therefore entitled to declare, in the
parlanceof our “shekenfath” jurigorudence “ That’s all.” A jury of Travis speers, goplying the correct
legd standards, affirmed his having done so.
V.

Compensatory, consequential and incidental damages were proper.
170.  Mercury argues on goped thet the jury should nat have been indructed on these damages. And
the mgority hashed that sncetherewere no breechesinthis case, it need not addresstheissue. Sncethe
mgjority’ sfactud and lega reasoning isdeficient throughout thisapped , however, damages are addressed
here.
71,  Mercury’ scounsd did not specificaly object toomissonsor defectsinthejury indructions Rather,
he smply dated: “We don't think this is a proper case for compensatory, incidentd, or consequentia
damages, and S0, therefore, we object to any indruction given to the jury onthoseissues” So the present
guestion iswhether thisi's a proper casefor such damages.
172.  Foremodly, while Section 75-2-719 of the Missssppi UCC gengrdly dlows for remedy
limitations, sub-section (4) thereof providesthat [gny limitation of remedieswhichwould deprivethe buyer
of aremedy to which hemay be entitled for breach of an implied warranty of merchantability or fitnessfor
apaticular purposeshall be prohibited.” Miss Code Ann. 8§ 75-2-719(4) (2000) (Emphasisadded).

Since these warranties and breaches thereof exigt in the present case, despite the mgority’s condusion,
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Travis s was dlowed to pursue remedies beyond the limited remedy provided him under Mercury’s
expresswarany.
173.  Spedificaly, Travis sought $34, 980. in damages as codts assodiated with the defective motors.
The breskdown of thisamount isasfallows

Replacement motors, labor to inddl: 21,370.

North Cardlinarepar and trave: $4,904

Dauphin Idand Tournament repair: $ 3,706.

Logt prize money (estimate): $5,000.
774.  Thejury awarded Travis $30,000, which covers only the actud dameages, nat the prize money --
asthiswas speculdive. Indeed, the point of an award of damages for breach of awarranty isto put the
injured party where he would have been hed there been no such breech. To dte the Ffth Circuit, “[t]his
generd principle sarves as the foca point of the gopropriate measure of damages as we work our way

throughthegpplicable provisonsof theMissssppi UCC.” Miss. Chem. Corp. v. Dresser-Rand Co.,
287 F.3d 359, 370 (5th Cir. 2002).

175.  Mercury arguesthat thisisnot a proper case for “cover” damages. Mercury is correct. Indeed,
cover damagesarenot availableto aparty who has accepted goods. Miss. Code. Ann. 8 75-2-11 (2000).
Since Travis had dreedy accepted the motors, heis not entitled to any acover remedy. Therefore, and
since revocation of acogptance was not plead in this matter, Travis s damages are governed entirdy by
Section 75-2-714:

8 75-2-714. Buyer's Damages for Breach in Regard to Accepted Goods.

" Travis cannot provethat had the motorsbeen functioning properly, hewoul d have placed inthetournaments.

As such, damages for Travis's speculated |oss of prize money are not at i ssuefor the purpose of establishing damages.
Theverdict reflectsthisreasoning, inthat thejury did not award Travisall that he sought, which included a $5000. loss
in prize money, minus his own personal expensesin attempting to win this prize.
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(1) Wherethe buyer has accepted goods and given natification (ubsection (3) of
Section2-607) [88 75-2-607] hemay recover asdamagesfor any nonconformity
of tender thelossresultingin the ordinary course of eventsfrom the sdller'sbreach
as determined in any manner which is ressoncble

(2) The messure of damages for breach of warranty isthe difference & thetime
and place of acceptance between the vadue of the goods acogpted and the vdue
they would have hed if they had been aswarranted, unless specid circumstances
show proximate dameges of adifferent amount.

(3) Inaproper caxz any incidental and consequentid damages under section 75-
2-715 may aso be recovered.

176. Miss CodeAnn. 875-2-714(2000). Thissection providesthet “ damagesfor any non-conformity
of tender” may be “determined in any manner which is ressonable” 1d. The Comment to this Section
ingructsthat “[t]he non-conformity’ referred to in subsection (1) indudes not only breeches of warranties
but al so any falure of the sler to perform according to his obligations under the contract. Miss. Code.
Am. 8§ 75-2-714 cmt. 1 (2000).8 Further, while*thebasic damage measurement isprovided by subsection
(2) as“the difference a the time and place of acoeptance between the vaue of the goods accepted and
the vaue they would have hed if they had been warranted,” a buyer is “entitled to meesure his dameges
dfferently if ‘specid drcumdtances show proximate damages of a different amount.” Roy R. Anderson,
Damages Under the Uniform Commerdid Code.§ 7:05. (3 ed.) (Supp. 2000). This Sectiondso provides

that “[i]n a proper case any incdenta and consequentid damages under Section 75-2-715 may be

8 Asthe Comment indicates, * [t]his section deal swith the remedies avail ableto the buyer after the goods have
been accepted. Further, “[t]he ‘ non-conformity’ referred to in subsection (1) includes not only breaches of warranties
but also any failure of the seller to perform according to his obligations under the contract. In the case of such non-
conformity, the buyer is permitted to recover for hisloss ‘in any manner which isreasonable.’

Subsection (2) describes the usual, standard and reasonable method of ascertaining damages in the case of
breach of warranty but it is not intended as the exclusive measure of damages. Indeed, it providesfor adifferencein
value formula, * unless special circumstances show proximate damage of a different amount.”
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recovered.” Miss. Code Ann. § 75-2-714 (3); see also Beck Enterprises, Inc. v. Hester, 512
$0.2d 672 (Miss. 1987). Such damages are defined in Sections 75-2-715(1) and)75-2- 715(2):
(1) Inddenta damages resulting from the sdler's breach indude expenses reasoncbly
incurred in ingpection, receipt, trangportation and care and custody of goods rightfully
rglected, any commerddly reasonable charges, expenses or commissons in connection

with effecting cover and any other reasonable expense incident to the dday or other
breach.

(2) Conssquentid dameges resullting from the sdler's breach indude

(@ any lossreaulting from generd or particular requirements and needs of which

the sdler a the time of contracting had reason to know and which could not

reasonably be prevented by cover or cthewise. . .
77. Thevduedifferentid formulacf Section75-2-714(2) isnot goplicablein the presant casesncethe
cost of the replacement Y amahamators can in no way reflect the vaue of the Mercury motors a thetime
they were accepted. However, the award for the cost of replacement motors in this case was judtified
under the “spedd drcumdiances’ exception of Section 75-2-714 (2) as wdl as the provison alowing

damages to be measured in “any manner that is reasonable’ in Section 75-2-714(1).

q78. City of New York v. Pullman, 662 F.2d 910 (2" Cir. 1981), is mog indructive for the
presant dameges andyss. The City of New York and the New Y ork City Trangt Authority sought to
recover from Pullman, Inc. and Rockwell Internationd Corporation (Rockwel) for breach of warranty
aidng from Pullman’'s sdle of 754 subway cars to the City. Id. a 912. Rockwel desgned unique
undercarriages, which wereto withstand an average sresswhen the carswereinsarvice. Id. a 913, But
once the carswere in use, the trandform arms on the undercarriages were subject to far more sressthan

they could withdand on aregular bass 1d. They vibrated excessvely which led to inordinate cracking.

Id. Theundercarriages of the subway cars consstently failed and hed to be replaced. [d. Rockwel then
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designed a system for repairing the undercarriages, referred to as a “retrofit.” 1d. However, experts
concluded that the retrofit would add stresses on untested parts of the carsthat were not designed to teke
heavyloads. Id. Ultimatdy the City and Trangt authority had to replacethe Rockwel | undercarriageswith
sandard undercarriages, and sought the cost of replacement under the “ spedid drcumgtances’ provison

of the UCC.

179.  The Second Circuit upheld the replacement codt, reasoning that, “[w]here gpecid drcumdances
justify the use of ameasure of damages other than that expresdy provided by Satute ‘ plaintiff may recover
for its direct damages in any manner thet is reasonadle” 1d. a 918 (ating Am. Power Co. v.
Westinghouse Elec. Corp, 418 F. Supp. 435, 454 n.34 (SD.N.Y. 1976) Officdd Comments 2 and

3toN.Y. U.C.C. § 2-714 (McKinney 1964). The Court held thét;

An gopropriate measure of damages under thet provisonisthe*actud cost” of aremedy
thet meets the ultimate requirements of the contract by converting non-conforming goods
into goods which will perform as waranted — even if tha remedy required replacing
defective parts with perts subgtantialy different than those provided under the contract, &
atime laier then ddivery — aslong as that remedy meets the ultimate requirements of the
contract ‘a the lowest cost and with the leest ddlay.”” District Concrete Co. v.
Bernstein Concrete D.C. 418 A.2d 1030, 1036, (D.C.App.1980); see Curtis v.
Murphy Elevator Company, 407 F.Supp. 940, 948 (E.D. Tenn.1976).

662 F.2d at 918.

180.  Inthepresant case, Travis spurchase of the Y amahamotorsisjudtified under the samereasoning.
The spedid drcumdances are those surrounding the bargain made with Mercury, which were articulated

to thejury, in Travis swords, by counsd beow:

Thisisnot just acugomer/manufacturer warranty case. ThisisaMercury Sdtwater pro-
teamfisherman request to make mewhole because you didn't providethe maotorsthet you
sdected for me that you promised me would perform, nat just in any Stuation, but in
competitive team fish competition that you knew Clear River would engege in over the
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courseof thenext twevemonthsand haveonly limited opportunitiesto sucoessfully engage
in that endeavor for the benefit, not just of [Travig but for the benefit of Mercury.

181. Nevathdess inthefind ingance of motor failure Travis hed to repair or replace the motor & his
owWn expense, in addition to expenses incurred traveling up and down the Eagtern hdf of North Cardlinal's
looking, and hoping, for aMercury mechanic withthe ability and toolsto effect repair in thefirg indance.
Hetried to work with Mercury inlocating amechanic, or adeder, or another motor, dl tonoaval. Travis
only hed two choices remaining: go to another degler or do not compete. Additiondly, to work properly,
both mators had to be of the same brand. Traviswas therefore required to buy two Y amahamotors even
though only one Mercury mator falled. Because of the unique Stuation presented here, espedidly those
regarding Mercury’ s awvareness of the time-sengtivity involved, Travis is entitled to the purchase price of
the replacement motors under the “ specid drcumdances” provision of our UCC.

182. Additiondly, Travisisentitled to bothinadental and consequentid damages under Section 75-2-
714 (3). ThisCourt hashdd that aproper casefor incidenta and conseguentid damagesisoneinwhich
adle fals to effect itswaranty. Massey-Ferguson Inc., v. Evans, 406 So.2d 15 (Miss. 1981).°

Gengdly, if an express limited warranty provides the exdusve remedy, and that warranty falls of its
essentia purpose, the purchaser can then pursue the other remedies provided by the Code including
consequentid or incidentd dameges 1d. Spedificdly, abuyer isentitled to recover expensesresulting from

generd or paticular requirements and needs of which the sler a the time of contracting had reason to

%n Massey-Ferguson, the seller argued that damages with respect to a new grain drill were limited by the
written warranty to either repair or replacement of any defects, at the option of the seller. We held, however, that asin
Ford Motor Co. v. Fairley, 398 So.2d 216 (Miss. 1981), “such limitation of damages as allowed under Section 75-2-719
presupposes that the warrantor hasfulfilled hiswarranty.” Inthat case, asin the present, the seller failed to either repair
or replace the defective equipment and, therefore breached itswarranty. We held then, asshould be presently held, that
“under these circumstances, the buyer's remedies are governed by section 75-2-714 and section 75-2-715(2)(a) which
allow for recovery of consequential and incidental damages resulting from such a breach.
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know and which could not reesonably be prevented by cover or otherwise Massey-Ferguson 406

S0.2d 15 (Miss. 1981).

183. InMassey-Ferguson, wehdd (1) that such damages must be reasonably ascertainableand (2)
the plaintiff cannat recover from losses he reasonably could have prevented. Id. Quoting J. Wright and
S Summers Handbook of the Law Under the Uniform Commercial Code (2nd ed. 1980), we
reiterated that Section 75- 2-715(2) codifies the more liberd reading of Hadley v. Baxendale ad
further quoted that [m] ost of the courtshave recognized that asdller isliablefor dl damagesresulting from
his breech if they arise from circumsgtances thet the sdler knew about or hed reason to know about, even
if he did not conscioudly assume the risk of such ligbility.” 406 So.2d & 19. And findly, “[flhe
consequentid  damages provisons provide the only Code remedy that can come dose to fully

compensdiing” aplantiff for damages suffered dueto asdler’ sbreach. Id. at 20.

184. Theevidenceshowed that, asaresult of repeated motor failure, Travisincurred consequential and
incdentd damages. Heisentitled to recovery for these damages under the discussed UCC provisonsand
asquided by our caselaw. Indeed, Mercury could eesly foreseea thetime of contracting that undesirable
consequenceswould fallow if Travis could not compete dueto mator falure. Andtheevidenced trid did
not indicate that Travis engaged in avoidable, exorbitant gpending to ded with such consegquences when
they did arise. The jury was indructed accordingly. And for these reasons it properly awarded Travis

conseguentid and incidentd damages resulting from Mercury’ s breech of itswarranties.

185.  Onefind condderaiononthistopicisMercury’ sobjectionto Indruction Sx, regarding therdative

bargaining power of the parties and thus to the limited warranty, and, thusto incidenta and consequential
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damages. Mercury argued therewas nothing in evidence on the rlaive bargaining power of the parties

and that the limited warranty prohibition was therefore ingpplicable. Thetrid judge disagreed:

This caseis alittle different because of Mr. Travis's company’s sdtwater fishing teeam
relaionship with Mercury; and while | would agree with you [thet] if thiswere agenerd
case of thefalure of amator by any buyer, that wouldnot beaproper ingruction; | think
inthis case the court can look a those issues, and there' s been alot of tesimony about
who did what when and who suggested what when, and dl of those items | think are
properly conddered by thejury.

(emphasis added).
186. Based on athorough reading of the record, Mercury’ s argument on this point is without merit.
Based on the evidence and the court’s gppropriate indructions, the jury awarded Travis $30,000 in

damages. And thisaward is entirdly supported by the law and evidence.

V.

Mercury's Motion for a Directed Verdict was properly denied.

187. Mercury arguestha “[T]here should have been no jury issue on whether there was a breach of
warranty or whether the Plantiff was entitled to damages. Mercury was entitled to a directed verdict on
theissue of liaaility and damages” Mercury was not S0 entitled. The record amply supports the jury’s
finding for Travis and thelaw supportsit. Thus, denying the directed verdict mation was not in error.

188.  The mgority belies the redlities and often unique circumstances of saes transactions, and the
teachings of the Uniform Commerdd Code, and isyet another exampleof thekind of andlysscoming from

this Court that ranks our legd gptitude among theembarrassng. Mercury’ sexpresswarranty failed of its
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essentid purpose because it deprived Travis of the benefit of his bargain. Mercury dso breached its
implied warranties of merchantability and fitness for a particular purpose. The motors were defective
befor e they were even inddled. They broke down conggtently, if not one, then the other, then the other
one, and then the one before. Moreover, if Travis wanted a motors warranted grictly to “propd him
throughthewater,” asMercury indgted a trid, with no particular assurance asto the name and qudity and

rdiability of tested high performance motors used time and again for competitions, one must question
whether Traviswould have bargained with Mercury a dl.  Asto Mercury’ sright to cure, under thefacts
of this case, reasonable people, goplying the correct legd Sandards, decided that Mercury was given a
reasonable opportunity to cureand failed to do 0. Asadirect result, Travisincurred direct, conseguentid,

and inddental dameges for which heis entitled compensation under thelaw. The jury’ saward should be

afirmed. Snceit wasnat, | dissent.

DIAZ AND EASLEY, JJ., JOINSTHIS OPINION.
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