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1. A trustee pursued payment from the Missssippi Life and Hedth Guaranty Association (the
Association) for coverage for sums lost pursuant to an annuity contract with an insolvent insurer. The

Association denied coverage of the trusteg's claim and that claim was litigated to the Mississppi Supreme



Court which determined that the Association wasin fact repongble for the clam in Bank of Mississippi
V. Mississippi Lifeand Health Ins. Guar. Assn., 730 So. 2d 49 (Miss. 1998). The case returnsto the
appdlate courts wherein the trustee chalenges the rulings of the lower court on remand. The reasons
therefor are more fully set forth in this opinion.

l.
FACTS

12. In 1987, the Manufactured Federated Cooperatives Pension Plan paid $2,341,000 to Executive
Life Insurance Company purchasing a single premium guaranteed investment contract, which guaranteed
annua interest payments a arate of 9.55%, with a maturity date of November 18, 1992. On April 11,
1991, the CdiforniaDepartment of Insurance placed Executive Lifeinto conservatorship and on December
6, 1991, aCdiforniacourt entered an order of liquidation of theinsurance company. Executive Lifefaled
to pay interest on theinvestment contract in 1991 or 1992, and it failed to pay any principa onthe maturity
date.

113. IN1990, Missssippi Federated Cooperativeswas sold requiring thetermination of itspension plan.
When other pension plan assets were distributed to beneficiaries on December 11, 1992, the investment
contract, then in default, was assigned to the newly created Manufacturers Federated Cooperatives
Services Liquidating Trust for the benefit of former participants in the pension plan. The Bank of
Missssppi serves asthe Trustee (the "Trusteg") for the Liquidating Trust.

14. On December 16, 1993, over two years after a California court had ordered Executive Life
liquidated, the Trustee received a settlement proposa from the liquidator, Cdifornia's insurance
commissoner. The proposa contained an eection form whereby the Trustee could choose to accept a

policy from Aurora Nationa Life Assurance Company to replace the obligation on which Executive had



defaulted. Language on the form included:
| elect to participate in the Rehabilitation Plan and accept the Restructured Contract
endorsement and the assumption of such contract by Aurora Nationa Life Assurance
Company. | recognizethat by participating in the Rehabilitation Plan, except as expresdy
preserved under the Enhancement Agreement, | am releasing dl Participating Guaranty
Asociations from dl payments and clams other than those provided under the
Enhancement Agreement. . . . [I]f the Participating Guaranty Association box indicates
“NONE,” | retain al rights to assart that | am a contract owner covered under any
gpplicable Guaranty Association Satute.
When it executed the form on February 10, 1994, the Trustee inserted language expresdy reserving "al
rightsto assert that it isacontract owner covered under the Mississippi Lifeand Health Insurance Guaranty
Associaion Act or any other applicable Guaranty Association statute, and further reserving al clams
againg any applicable Guaranty Associations.” By letter of March 3, 1994, the Trustee advised the
Association that it had executed the eection form and “reserved rights againgt the State Guaranty
Association in the event it was later determined we were not covered by the Association.” The Trustee
maintains that by virtue of its letter, the Association was aware of its (the Trusteg's) position when the
Association refused to participate in the settlement by its letter of March 18, 1994.
5.  An Endorsement Specifications Page set the interest rates for the Aurora policy and according to
the Trustee was not received by it until dmost a year later, on August 4, 1995. The Endorsement
Specifications Page represented the value of the Aurora policy to be $1,467,230.89, as opposed to
Executive Lifes debt of well over two million dollars
T6. The Trustee submitted a claim for rembursement of the losses suffered by reason of Executive
Lifesdefault. OnMarch 18, 1994, theMississippi Lifeand Hedlth Insurance Guaranty A ssociation denied

coverage under the Mississippi Life and Health Insurance Guaranty Association Act (the Act) having

determined that Mississippi Code Section 83-23-205(2)(b)(vii) (Rev. 1991) excluded the investment



contract from coverage because the pension plan had been protected by the Pension Benefit Guaranty
Corporation.

17. Subsequently, the Trustee filed suit to which the Association responded by moving for a partia
summary judgment to limit its ligbility to $100,000 under certain provisions of the Act. The circuit court,
the Honorable Swan Yerger presding, entered find judgment in the Association's favor on August 21,
1997. On gpped, the supreme court reversed, ruling that the Association was liable for the investment
contract and that the $100,000 limitation of liability in the 1985 Act “isingpplicable to atrustee” Id.

T18. On remand to the circuit court, the Association contended that it was entitled to reduceitsliability
to the Trustee by 14.11% of the principa indebtedness, the percentage of the Trust held for the benefit of
former MFC employees who were not Mississppi residents; that it was entitled to an additiond reduction
of .8263% of the principa debt because two individud beneficiaries hdd interests purportedly vaued a
more than $100,000; and that it was entitled to alower rate of interest than that provided by statute or the
investment contract. After the Association paid approximately $500,000 on Executive Life's debt, the
Trustee moved for summary judgment on October 14, 1999. The Trustee asked the court to award the
ful amount of the unpaid principd, plus interest compounded daily at the contract rate of 9.122%.!
Alterndtively, the Trustee asked that interest after theinvestment contract's maturity date of November 18,
1992, be set a the legd Statutory rate of 8% compounded annudly. According to the Trustee, by the
judgment date of February 15, 2001, tota principa and interest at the contract rate would have reached
$1,532,094 or, at the statutory rate of 8%, atotal of $1,146,573.

T9. On November 5, 1999, the Association filed its cross-motion for summary judgment, seeking to

reduce itsinterest obligation to those rates shown on documents associated with the contract the Trustee

!Compounded daily, an interest rate of 9.122% produces a guaranteed interest rate of 9.55%.
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entered into with Aurora Nationd Life Assurance Company in settlement of its clam in the Cdifornia
rehabilitation proceeding. The Association argued, “By accepting the benefits of the Enhancement
Agreement, the Trustee agreed to waive dl clams againg [the Association] for dl additiona amounts
payable under the pre-1990 Act other than the amountsthat [the Association] would have paid under the
Endorsement Agreement.” The Association’sexpert used the Aurorainterest ratesto caculaeitsliability
for the Executive Life invesment contract.

10.  On November 16, 1999, the Trustee moved to strike much of the evidence supporting the
Association's cross-motion on the grounds of hearsay and that such was outsde the scope of the
Association's pleadings. The Association responded by moving to amend its pleadings to conform to the
evidence, contending that the Trustee had admitted participation in the rehabilitation plan administered in
the Cdlifornia proceedings and was therefore bound by the lower interest rates found on the endorsement
Specifications page of the contract it held with Aurora.  In its oppostion to that motion, the Trustee
emphasized that the eection form accepting the terms of the Aurora contract preserved its rights against
the Association.

111. Nearly ayear later, on October 2, 2000, the circuit court transmitted via a facsmile an unsgned
document to counsdsfor the parties. In such communication, the circuit court indicated its ruling that:

3) The[Trusted] isentitled to summary judgment intheamount of $1,102,444.20 and
interest at the statutory rate of 8% thereon from the date of judgment.

4) The [Associaion’s] Cross-Motion for Summary Judgment is denied. The
atorneys for the [ Trusteg] may furnish an order thereon.

The figure announced by the circuit court corresponded to the request in the Trustee' smotion for interest
a the rate of 8% after the maturity date of November 18, 1992. Giving credit for the Association’ s final

payment and other adjustments, principa and interest at the Statutory rate of 8% would have reached



$1,146,573 by the time of fina judgment on February 15, 2001.

12.  After this communication, the Association's counsal wrote Judge Y erger on October 12, 2000,
agan requesting that interest be reduced to the rates paid by Aurora. Counsel for the Association
concluded, “[a]ccruing interest at the rates agreed upon by the Trustee for the renewed [investment
contract] would place the Trustee in the same position it would have been if Defendant had provided
Quaranty asocidion coverageinitidly.”

113.  On January 4, 2001, the circuit court again provided an unsgned document to the parties
announcing itsintention to grant the Association's motion to amend its pleadingsand to deny the Trustee' s
motion to strike the evidence supporting the Association's cross-motion for summary judgment.
Nonetheless, the circuit court reiterated itsdenid of the cross-motion and itsdecisonto grant the Trustee’ s
motion for summary judgment. In its correspondence, the circuit court agreed to sign the Trustee's
proposed verson of the summary judgment order upon the deletion of two paragraphs.

14.  Inresponse, the Association's counse wrote Judge Y erger on January 5, 2001. Again advancing
itsentitlement for reduced interest rates, the Association asked that the summary judgment order befurther
modified to include the following paragraphs:

6. After maturity of the origind GIC, the Liquidating Trust elected to
participate in the Executive Life Rehabilitation Plan and to accept a restructured contract
endorsement and an assumption of the GIC by Aurora National Assurance Company
(“Aurora’) and the indebtedness accrued interest at the rates established by the amended
and restructured GIC.

7. After maturity of the amended and restructured GIC on September 2,

1998, the indebtedness accrued interest at therate of % per annum (either 5.61% as
in the amended GIC or 8.00%).

On January 26, 2001, the circuit court signed a summary judgment order including the modifications



requested by the Association evincing the circuit court's decision to gpply the statutory rate of 8% for the
period after September 2, 1998. Additiondly, the order gave each party seven days to submit affidavits
quantifying the amount of the remaining debt.
115.  Inaddition to filing its affidavit of remaining debt, on February 2, 2001, the Trusteefiled itsmotion
for clarification of the summary judgment order noting a gap which appeared in the assessment of interest
under the order:

Paragraph 5 of the order imposes the interest rate of 9.122% through November 18,

1992, and the statutory rate of 8% after September 2, 1998, but does not specify arate

for the period between those dates. Paragraph 6 refersto interest to be paid by Aurora

Nationa Assurance Company, but does not set forth the relevance of those rates.
Initsmotion, the Trustee asserted that it had reserved al of itsrights againgt the Association which had not
received any congderation for the lower interest rates the Trustee accepted with the new contract with
Aurora. Responding to the motion for clarification on February 9, 2001, the Association submitted an
affidavit caculating its indebtedness using the rates which the Trustee had agreed to accept from Aurora.
16. On February 12, 2001, the Trustee moved for an award of the adminigtrative and legd expenses
it had incurred since the remand from this Court. The Trustee contended that the Association had
"vexaioudy" contested itsliability for the full amount of the principa of theinvestment contract. Pursuant
to Mississppi statute, rule and common law, the Trustee argued that such an awvard was judtified in this
case.
17. On February 15, 2001, even without the benefit of the Association's response which wasfiled a
few days after the order was entered, the circuit court denied the Trustee' s motion for clarification and

motion for award of expenses. At the same time, the circuit court entered fina judgment againgt the

Association in the amount of $622,970, the amount caculated by the Association in applying the lower



AuroraNationd interest rates. The Trustee filed atimely notice of apped.

118.  Given the supreme court holding in the previous apped, dl thoseinvolved in this case now agree
asto the source of the Association's obligation and the date of itsaccrud. 1t isthe applicableinterest rates
to the principa amount and the denid of a request for atorney's fees and codts that is the cause of this
goped. The Association basesit clam to entittement of the lower interest rates on its assartion that the
Trustee waived itsright to recovery of interest a the contract rate of 9.122% or the Statutory rate of 8%
when it entered a new contract in the liquidation proceedings of Executive Life. Conversdly, the Trustee
maintains that because the Association took no part in its settlement vis-a-vie the new policy with Aurora,
it isnot now entitled to the interest rates of the Aurora contract. The Association contributed no money
toward the settlement of the Trustee' s claim in Cdifornia

119. Inits satement of undisputed materid facts filed with its origind motion for partid summary
judgment on February 29, 1996, the Trustee acknowledged that it had mitigated its damages by accepting
the Aurora policy. The Association maintains that this admisson binds the Trustee to the rates of the
Aurora policy and the Trugtee is not entitled to an amount over and above it would have received had
Executive Life not become insolvent or had the Association not initialy determined that it was not
responsible for coverage of the Trustee's clam. Accordingly, the Association advances that the final
judgment rendered by the circuit court places the Trustee back into the position they would have found
themselvesin had these two events not occurred.

I.
ISSUES

720.  On apped to this Court, the Trustee asserts that the circuit court erred in determining the amount

the Association owed to the Trust and specificaly when it utilized the interest rate of the Aurora contract



to which the Association was not a party. Next, the Trustee maintains that the circuit court erred in not
awarding interest from the date of maturity of the investment contract through the judgment date at a
contract rate of 9.122%. Findly, the Trustee argues that the Association's conduct after remand justified
an award of adminisgtrative and lega expenses o as to make whole the beneficiaries of the trust.

721. Attheoutset, wenotethat our roleinthiscaseisto smply review thetrid court'sdecision to ensure
therewasno abuse of discretion. Inalengthy discussion, the dissent attemptsto confuse and confound the
true issues in this case and, as aresult, misses the point. The dissent would have the reader believe that
we ae to consder various other issues, including punitive damages, frivolous actions, and the like;
however, thesewereclearly considered by thetrial judge when hereviewed the Trustee'sthoroughly
written motion seeking such relief. Although we might review the facts of an individua case and quite
possibly rule differently than thetria judge, as an appellate court thisisnot within our prerogative to do so.
We mugt abide by our requisite andard of review which, inthis case, isto reverse only if wefind thetrid
judge abused his discretion or other error meriting such -- not retry the case.

I"r.
RESOLUTION OF THE ISSUES

1. Effect of the Aurora contract
722.  Followingthe supreme court'spreviousdecision inthismatter, the Association conceded that it was
obligated to the policyholders as of December 6, 1991, the date in the Executive Life insolvency
proceedings upon which resi dency determinationswere made and the date on which the CaliforniaSuperior
Court issued its liquidation order againgt Executive Life. The circuit court agreed that as of that date the
Association became responsible for payment of Executive Life's debt which included interest.

723. The Trustee maintains that the circuit court thereafter erred in caculating the interest. Under



section 8(9) of the 1985 Act, the Association's obligations to the Trustee are as follows:
The contractud obligations of the insolvent insurer for which the association becomes or
may become ligble shall be as greeat but no greater than the contractua obligations of the
insolvent insurer would have been in the absence of aninsolvency . . . .
Miss. Code Ann. 8 83-23-205(3)(a) (Supp. 1989). Inthe absence of aninsolvency, Executive Lifewould
have been contractually obligated to pay the full amount of the annuity, with accrued interest on November
18, 1992. After falling to do S0, interest would have continued to accrue according to established
principles of Missssppi law which a dl rdevant times was 8%. The Association became liable for the
contractua failures of Executive Life and the gppropriate interest rate of 8% from and after the maturity
date of the annuity.
924.  After the declaration by the Cdifornia court of Executive Life's insolvency, the pension plan's
liquidating trust was offered the opportunity to enter into a new investment contract with Aurora. It
accepted the offer. Under the new investment contract, the pension plan was to recelve a much lower
interest rate on itsinvestment. The circuit court's final order drafted by the Association stated:
After maturity of the origind [invesment contract], the Liquidating Trust eected to
participatein the [Executive Life] Rehabilitation Plan and to accept arestructured contract
endorsement and an assumption of the [investment contract] by Aurora Nationa
Asaurance Company ("Aurord’) and the indebtedness accrued interest at the rates
established by the amended and restructured [investment contract].
125. The Trustee argues on apped that because the Association was not a party to the new contract it
negotiated, the Association is not entitled to the benefit of the lower interest rate. In oppostion, the
Association maintains that the tria court applied the appropriate rates of interest for the gppropriate time
periods and that circuit court's opinion and find judgment ought be affirmed. Taking the position that

because the Trustee renewed the origind investment contract with anew company, Aurora, it isbound to

the new interedt rates; the Association clamsthat it is only responsible for the shortfdl in the investment
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contract'svalue. According to the Association, the appropriate interest rates were the ratesfor the period
that the renewed investment contract was in effect as established by the Enhancement Agreement and set
forth in the renewed investment contract. The Association argues that the Trustee is not entitled to the
origind investment contract interest rates for the shortfdl amount after maturity of the origind investment
contract. It chargesthat because Executive Life had no such obligation, then neither doesthe Association.
926. Indetermining the propriety of the circuit court's decisons in this métter, we are guided by the
purposesfor which theMissssippi Legidature crested the Missssippi Hedlth and Life Insurance Guarantee
Asociaion. Inthe prior apped in this case, the supreme court stated:

The Missssippi Legidature has dlearly dated itsintent "to protect . . . againg fallurein the

performance of contractua obligations, under . . . annuity contracts.” Miss. Code Ann. §

83-23-203(1) (1991). Despite this purpose being made "subject to certain limitations,"

thoselimitationsand therest of the statute " shal beliberally construed to effect the purpose

under Section 85-23-203 which shdl congtitute an aid and guideto interpretation.” Miss.

Code Ann. § 83-23-207 (1991).
Bank of Miss., 730 So. 2d a 57. As such, the Association's purpose is to protect insureds, in certain
cases, from the failures of other smilarly Stuated insurance companies. The Association steps into the
shoes of the defaulted insurance company and, in effect, assumes the obligations the defaulting company
had.
927.  To cary out the spirit and intentions of the Missssppi Legidature for the purpose of the creation
of the Association, we rule that the circuit court appropriately utilized the lower interest ratesat play inthis
case. The purpose of the Association isnot to give the claimants here more than they would have received
had Executive Life been held directly accountable for the amounts owed rather than sheltered by the tent

of bankruptcy proceedings. We are not persuaded by the argument that the Trust isentitled to the amount

of the shortfal and interest at the annuity's contract rate until the debt waspaid. At the end of the contract
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period, Executive Life and the pension plan were to ether negotiate a new rate or end ther relationship.
Because of Executive Lifesinsolvency, anew rate was never negotiated. Rather, thelr relationship ended
by the insolvency. However, as part of the rehabilitation plan in the Cdifornia court involved in the
insolvency proceedings, the pengion plan'sliquidating trust was given the opportunity to "cut itslosses" so
to spesk. Though the Trust reserved its rightsagaingt the Association for any |osses suffered by the Trug,
suchaprovison does not entitle the Trust to receive more than it would have had it not mitigated itslosses.
Applying the contract rate or the legd rate of interest to the amounts owed by the Association would, in
effect, give to the Trust more than it would have received if it had recovered damages from Executive Life
directly.

128.  We mention, however, our distress at the great lengths the Trustee had to go in order to receive
its due restitution on behdf of its beneficiaries. The records make it clear that the Trustee was required to
fight vigoroudy to receive that which it was entitled from the very beginning. There seemsto bevery little
in the statutory scheme to encourage the Association to promptly pay clams. Infact, because, aswill be
discussed below, punitive damages may not be had againgt the Association, it hasevery reasonintheworld
to fight the payment of afive hundred thousand dollarsplusclaim. After dl, theinsurance businesseswhich
are apart of thisinvoluntary association are in the business of making money and would prefer not to pay
out sums their competitors owe because such businesses failed or otherwise defaulted on good contracts.
129.  Notwithstanding this view, we find thet in the case before us, the circuit court correctly used the
Auroraratesin cd culating damages because to use any otherswould serveto giveawindfdl tothe Trustee
to the detriment of the generd public at large who would see such costs unfarly passed to them in theform
of premium incresses.

2. Attorney's fees and expenses

12



130.  Becausethe Association did not provide coverageinitidly, the Trustee maintainsthet it hasincurred
the expenses for ten years of litigation, including two appeds, to compe the Association do what it ought
to have done in the beginning. According to the Trustee, in order to make the beneficiaries of the Trust
whole, not only must it recover the gppropriate judgment against the Association, but must adso recoup the
expensesit incurred in pursuing that judgment, which the Trustee reports have been substantia.

131. The Trustee's bank officer submitted anaffidavit explaining the dutiesrequired in administering the
afarsof the 1180 beneficiaries of thetrust. Periodicaly, checksand other communicationswere prepared
and mailed. In addition, income tax returns were filed for the Trust annudly. TheBank of Missssippi, as
Trustee, reportsatota of $31,880 in expenseswereincurred in 2000. Further, it reports $95,130in legal
servicesand $11,661 inlitigation expenseswererequired in making itsclaimsand pursuing ajudgment from
the supreme court; furthermore, it continues to expend funds to support this litigation on gpped.

132.  The Trustee vehemently asserts that to place the beneficiaries of the Trugt in the same postion it
would have been had the Association provided coverage initidly, this Court would have to award the
Trustee dl of its cogs snce the initid filing of the suit in 1996. However, the Trustee dlams that it only
requested the circuit court to award only those expenses incurred after this Court found coverageto exist
in the origina apped.

133.  The Trustee argues that while the Association arguably had aplausble bassfor itsinitid denid of
coverage, its subsequent atempt after the supreme court's ruling in the matter to avoid payment of the
entirety of the principa and interest owed by Executive Lifewasindefensible and condtitutesbad faith. The
Trustee points out that the Association's contentions that it owed the Trustee no compensation for
beneficiaries living outsde Missssppi or having an interest of more than $100,000 in the proceeds of the

guaranteed investment contract were regjected by the circuit court.
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134.  The Trustee contends that this Court has three sources of authority to grant it the relief it requedts,
namdy, Mississippi CodeAnnotated section 11-55-5(1) (Supp. 2001), Mississippi Ruleof Civil Procedure
11(b), and common law that provides attorney's fees may be awarded where a party’s conduct would
judify an award of punitive damages, even when such damages are not actualy awarded. Section 11-55-

5(1) permits an award of attorney's fees in cases where the court “finds that an attorney or party brought
anaction, or asserted any clam or defense, that iswithout substantiad justification, or that the action, or any
dam or defense asserted, was interposed for delay or harassment, or if it finds that an attorney or party
unnecessarily expanded the proceedings by other improper conduct.” Miss. Code Ann. 8 11-55-(5)(2)
(Supp. 2001). “Without substantid judtification” is defined as conduct classified as*“frivolous, groundless
in fact or law, or vexatious, as determined by the court.” Miss. Code Ann. 8 11-55-3(a) (Supp. 2001).
Missssppi Rule of Civil Procedure 11(b) authorizes a court award of attorney's fees when a“party files
amotion or pleading which, in the opinion of the court, isfrivolousor isfiled for the purpose of harassment
or dday.” Ladlly, atorney's fees may be granted in cases where, based on an opposing party's conduct,
punitive damages may be awarded, even though punitive damages are not actually awarded. Aqua-
Culture Tech., Ltd.v. Holly, 677 So. 2d 171, 184 (Miss. 1996).

1135. The Trustee clams that the Association's statutory arguments in its cross-motion for summary
judgment werewholly without subgtantid judtification and were"vexatious' withinthe meaning of sectionl11-
55-3(a) of the Mississippi Code. While the term "vexatious' has not been defined by this Court or the
supreme court, the Trustee pointsusto BLACK'SLAW DICTIONARY's definition of theterm which provides:
"vexatious delay. An insurance company’s unjudtifiable refusd to pay on an insurance clam, epfecidly]

based on amere suspicion but no hard facts that the clam isill-founded.” BLACK'SLAW DICTIONARY,

1559 (7th ed. 1999).
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1136.  The Trustee maintains that the Association's "vexatious delay" was caused when it failed to assert
al its defenses before this action was gpped ed to the supreme court. One factor to be considered by a
court in determining whether to award fees and costs is “[t]he period of time available to the atorney for
the party asserting any defense before such defense was interposed.” Miss. Code Ann. 8§ 11-55-7(k)
(Supp. 2001). In addition, the Trustee contends that the Association relied upon "baseess statutory
arguments in contravention of the plain language of § 8(3)(b) of the pre-1990 Act which required [the
Association] to '[a]ssure payment of the contractual obligations of the insolvent insurer to resdents™ The
Trusteg, rdyingon Garner v. Hickman, 733 So. 2d 191, 198 (Miss. 1999), arguesthat the Association
“acted . . . unreasonably [to] protract the proceedings.” 1d. at 198, and noted that the supreme court, in
Wyssbrod v. Wittjen, 798 So. 2d 352, 360 (Miss. 2001), affirmed an award of $73,595.02 under the
Litigation Accountability Act for pursuing bassless arguments. Even further, the Trustee argues that even
after the Association asserted that it need not pay the full indebtedness due to the Trustee, a Mississippi
resident, but only that portion attributable to the interests of beneficiarieswho are Mississppi resdents, the
Association refused to pay a separate claim of Mississippi resdents because their Trustee is not a
Missssppi resdent.
1137.  The Association responds pointing out that it isthe Missssppi Legidaturesintent to protect it and
its representatives from exactly the type of clams that the Trustee asserts on appeal. The applicable
verson of the Act provides.

There shdl be no ligility on the part of and no cause of action of any nature shdl arise

againg any member insurer or its agents or employees, the association or its agents or

employees, membersof theboard of directors, or thecommissioner or hisrepresentatives,

for any action or omission by them in the performance of their powersand dutiesunder this

atide. Such immunity shdl extend to the participation in any organization of one or more

other state associations of Smilar purposes and to any such organization and its agents or
employees.
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Miss. Code Ann. § 83-23-231 (Rev. 1999). The Association advocates that its powers and duties are
vested and protected by the Act and include taking "such lega action as may be necessary to avoid

payment of improper clams." Miss. Code Ann. 8§ 83-23-215 (12)(e) (Supp. 1989) (1985 Miss. Gen.

Laws, ch. 482 § 8(f)). The Association clamsthat it has defended the action commenced by the Trustee
to avoid payment of the Trustee'simproper dams.

1138.  For approximately ten years, the Bank of Mississppi as Trustee for the Trust has employed the
sarvices of attorneysto advancether clamsfor the sumsof money duethe Trust from afair and bargained-

for contract. The Trustee pointsto the vigorousfight it has endured to obtain fundsto which it wasrightfully
entitled. The Association defendsthat at dl timesit asserted viable and credible defenses advancing that
it had a duty to the Association membership to pay only those clamsit was required by law to pay.

139. Gengdly, absent a statute dlowing such an award, attorney's fees and costs are not awarded
unless punitive damages are awarded or may be awarded. Nettervillev. Mississippi Sate Bar, 404 So.
2d 1026, 1028 (Miss. 1981). Pursuant to case and statutory law, punitive damages may not be levied
agang the Association. Bobby Kitchens, Inc. v. Mississippi Ins. Guar. Assn., 560 So. 2d 129, (Miss.
1989); Miss. Code Ann. §83-23-231 (Rev. 1999). The supreme court ruled as much concluding that to
impose such pendties would be unfair because the generd public would be burdened with theincreasein
premium costs because individua insurers would inevitably pass on such cogts to the consuming public.
Bobby Kitchens, Inc., 560 So. 2d at 134. In soruling, our supreme court adopted the rationale for doing
50 from a Cdiforniaruling in Isaacson v. California Insurance Guaranty Association, 193 Cal. App.
3d 93 (2 Digt. 1985). There, the Cdifornia court stated and the Mississippi Supreme Court quoted inits
Bobby Kitchens, Inc. opinion:

[1]f punitive damages areimpaosed on [ Californialnsurance Guaranty Association] CIGA,
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the increased premiums would be spread among dl insurers, and ultimately to dl insureds,
regardiess of the culpability of the individua insurer. There might indeed be a deterrent
effect on CIGA; but compensatory damages will achieve that effect, without the
possible devastating effect on the public. Appelantsare not entitled to recover punitive
damages againg CIGA. Isaacson, 215 Cal.Rptr. at 666-667. This rationale is
applicable in this case, in that the portion of the summary judgment ruling denying
punitive damagesiscorrect. Wefind that asa matter of law, [ Mississippi Guaranty
Association] cannot be liable for punitive damages.
Bobby Kitchens, Inc., 560 So. 2d at 134 (emphasis added).
140. Werecognizethat theresult of such aruleleavesinsuredsand beneficiariesin aposition of possbly
having to wage avigorous bettle to obtain sumsto which they are entitled sincethe Association is protected
fromcdamsfor intentiona delays. Therules, therefore, permit the Association to circumvent the spirit and
intent of the Act which isthat it isto be liberdly gpplied. This case evinces the efforts of but one group
whichhas had to zea oudy combat the res stance of an association whose primary exisenceisto assst and
protect them from impaired and insolvent insurers.
141. In the judge's order denying the Trustee's requested attorney's fees and interest, the judge
consdered the issues; he had been presented with a detailed motion for fees and interest and had
consdered the same and found no award was judtified. We find there is little doubt that the Association
dretched the limitsin various defenses raised. While skirting thelimits, though, their actionsdid not jugtify
imposing a pendty against them. We note, however, that we do not set precedent herethat attorney'sfees
and cogts of litigation may never be awarded in cases againg the Missssppi Life and Hedth Insurance
Guaranty Association. Compeling is the Trustegs argument that to make them whole, they should be

awarded atorney's fees and litigation expenses. However, in this case the circuit court did not find an

award of attorney'sfeesand costsgppropriate. Contrary to the dissent's suggestion that remandisin order
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for thejudge's repeated consderation, we find the judge fully consdered al reevant information and ruled
accordingly; thus, we conclude that his decision was not an abuse of discretion. Therefore, we affirm.

142. THEJUDGMENT OF THE CIRCUIT COURT OF HINDSCOUNTY ISAFFIRMED.
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, P.J,BRIDGES, THOMASAND MYERS, JJ., CONCUR. SOUTHWICK, P.J.,
DISSENTS WITH A SEPARATE WRITTEN OPINION JOINED BY MCMILLIN, C.J.,
IRVING AND CHANDLER, JJ. GRIFFIS, J., NOT PARTICIPATING.

SOUTHWICK, P.J,, DISSENTING:

143.  Withrespect for themgority, | find myself in disagreement asto both gppellateissues. Theinterest
rate gpplicable to the Trustee' s remaining claim after mitigation of damages in the Cdifornia proceedings
was not modified by that settlement. Nothing there affected the Trusteg' s rights for pursuing the balance
under its origina contract. Secondly, the statutory immunity that applies to the Guaranty Association for
its acts and omissions does not apply to a court’s essentid right to impose pendties on a party whose
conduct in the litigation has been vexatious.

44. | would reverse and render as to the applicable interest rate. |1 dso would reverse and remand so
that the trid judge could congder whether the Guaranty Association’s conduct justified the impogtion of
additiona cogts of litigetion.

What is this case about?

145.  Before beginning the review of the specific issues, | found it helpful to place the dispute within its
regulatory framework.
Most gates have "life and hedth insurance guaranty association” acts. These acts

are designed to protect many categories of policyholders should the insurance company
that issued the policy becomeinsolvent. . . .
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A. Structure of state guaranty associations:

Inthe case of theinsolvency of amgor insurance company, aguaranty association
can be expected to pay clams of covered policyholders only after completion of the
insolvency proceedings. These proceedings are likely to take severa years. Each State
guaranty association would raise fundsto pay claims by assessing those solvent insurance
companies that continue to do business within the state. Under the law of most satesthe
assessment is a credit againgt the income, franchise or premium taxes the insurance
companies would otherwise haveto pay. Thus, the taxpayers end up bearing alarge part
of the economic burden of the insurance company insolvency.

B. NAIC Modd Acts:
Most sates having guaranty association acts pattern their laws after the Nationa
Associationof Insurance Commissoners Lifeand Hedth Insurance Guaranty Association
Model Act (the"Mode Act"). TheModd Act wasoriginadly proposedin 1970 and it was
restated in 1975. The Modd Act was substantialy amended in 1985 and restated in
December, 1987. 2
146. Thethenlargest failure of an insurance company in United States history, and the corresponding
largest demands on this entire regulatory scheme, was the failure of Executive Life Insurance Company.®
Its demise started these parties on their journey to us, and likely beyond.
1. Interest rate.
147. Resolving the issue of the interest rate gpplicable to the unpaid portion of the investment contract
startswith andyzing the effect of the proceedingsinvolving the CaiforniaDepartment of Insurancein 1991-

1993. The factua explanation of those proceedings appears in the Supreme Court’s opinion in the firgt

goped in the present litigation.  Bank of Miss. v. Mississippi Life & Health Ins. Guar. Assn, 730 So.

2 Hubert V. Forcier, Investing in GICs: Navigating the Insurance Crisis, Practicing Law
Institute, October 28, 1991, 77, 81-82.

3 Cynthia J. Borrelli, Public Regulation of Insurance Law: Recent Developments, 27 TORT &
INS. L.J. 418, 434 (1992).
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2d 49, 51-52 (Miss. 1998). In summary, the origina issuer of the investment contract, Executive Life
Insurance Company, was formaly declared insolvent by Cdifornia regulators in 1991. It remained
insolvent at the time that the investment contract thet is in issue in this gppeal matured on November 18,
1992. Ten months later, a rehabilitation plan for the insurance company was approved by a Cdifornia
court in September 1993.

48. The Trustee, as successor to the origina beneficiary of the investment contract, was given the
option by the Cdifornialnsurance Commissioner to participate in the rehabilitation plan. Thedectionform
had ablock that would indicate whether the relevant state guaranty association for that contract owner was
participating in the rehabilitation plan. The form given the Trustee stated “to be determined” in the block;
the Missssippi association ultimately did not participate. The Trustee eected to participate but explicitly
reserved dl its rights againgt the Mississppi Life & Hedth Insurance Guaranty Association that is its
antagonist in the present litigation.

149.  Oneeffect of the dection was to entitle the Trustee to receive a portion of the tota value of the
origind investment contract by accepting a new policy from a solvent insurance company. As explained
in a document sent to contract holders, the “existing insurance contracts were restructured . . . in
accordance with the [rehabilitation] Plan. The restructuring permanently adjusted the account vaue or
bendfit payment” of the origind investment contract. The Trustee' s new contract was worth less than the
old but it reserved the right to pursue the baance. The present litigation is the Trustee's effort to recoup
the difference. Moreover, theinterest rate provided under the new policy that satisfied part of the Trustee's
clams was subgtantidly lower than that under the origina contract.

50. State guaranty associations such as the Missssppi one involved here, had been given the
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opportunity to contribute financidly to the Caiforniaimposed rehabilitation plan. According to documents
in the record, a few weeks after the election by the Trustee, it became aware that this state' s Guaranty
Association would not participate in enhancing the plan.  Indeed, other documents from the same time
period reved that the Guaranty Association argued that it had no liability for the shortfal because the
federal Penson Benefit Guaranty Association provided protection for theloss. Part of what thefirst gpped
inthissuit resolved wasthat the sate' s Guaranty Association wasliable despiteitsargumentsregarding the
federa association. Bank of Miss., 730 So. 2d at 54-57.

151. When the Trustee made its dection under the rehabilitation plan in 1994, it explicitly reserved its
rights againgt the state Guaranty Association. Despite that reservation, the state Guaranty Association
arguesthat the interest rates established under the Cdiforniaplan apply toitsliability. Since the Guaranty
Association did not participate in the Cdifornia settlement, disclamed any liability, refused financidly to
enhance the plan, and by Missssppi statute has the same “contractud obligations [ag the insolvent
insurer,” its argument about interest ratesis rather counterintuitive. Miss. Code Ann. § 83-23-205 (3)(a)
(Rev. 1999). Had the liquidation of the origina insurer not occurred and the rehabilitation plan not been
entered, the state Guaranty Association would have been ligble under the origind contract for the entire
unpaid amount plus the interest required under the contract.

152.  The mgority here makes the argument that the overdl “ pirit and intentions’ of the Sate’ sstatutes
inthisarenaarewhy thelesser interest rate of the Cdiforniarehabilitation plan must gpply. | can agreewith
the mgority that the Trustee is not necessarily entitled to a continuation of the daily compounded interest
of the origind contract once the maturity date passed, but that is smply ameatter of contract interpretation

and usud law on pogt-default interest which | leave for alater section of thisdissent. | find nothing in the
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mgority’s argument, though, that justifies applying the interest rate of a settlement in the liquidation of the
origind insurer to the remaining ligbility of an entity who avoided those proceedings. Our state' s Guaranty
Associationisresponsiblefor the baanceleft out of the settlement. The mgority givesit the benefit without
any of the burden of those proceedings. Neither equity nor law provides ajudtification.

153.  Where| gart in finding the answer to these issues is with the origind investment contract. It
provided that the daily compounded interest of 9.122% applied “from the date of issuance until the date
of maturity.”* The latter date was November 18, 1992. The Guaranty Association agrees that until that
1992 date the contract rate gpplied. The question becomes the interest rate thereafter. The trid court
found that the statutory rate of 8% applied immediately thereafter, and then the rehabilitation plan’ sinterest
rates applied once the plan was implemented in 1993. Asdready explained, theratesin the rehabilitation
plan should not apply to the Guaranty Association who did not participate and paid no consideration for
achange in the following statutory duty: the “ contractud obligations of the insolvent insurer for which the
[guaranty] association becomesliableshall be asgreat but no greater than the contractua obligationsof the

insolvent insurer would have been inthe absence of theinsolvency.” Miss. Code Ann. 8 83-23-205 (3)(a).

154. Insummary, themgority holdsthat therehabilitation plan not only set aninterest ratefor the amount

of the Trustee's claim that was resolved in the Cadlifornia proceedings, but it dso set an interest rate for

4 The Trustee argues that the “date of maturity,” when read consistently with another contract
provisonthat theinsurance company had “no liability after the date the contract terminates,” actualy means
whatever date is the one a which what should have been done by the scheduled date of maturity finaly
actudly occurs. Inthat view, the date of maturity has not yet been reached. Smply asamatter of common
senseinterpretation of acontract provision, | find that the* date of maturity” isthe pecific one dated inthe
contract, November 18, 1992.
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anything eventualy paid on the baance by someone else. Whether the Guaranty Association would pay
anything has been in dispute ever since the Cdiforniaproceedingsended. | cannot fathom why theinterest
rate was the one matter that was concretely established.
155. | now turn to what the relevant interest rate would have been for the origind insurance company’s
obligations. That became the obligation of the Guaranty Association aswell snce nothing has occurred to
dter that rate. Two statutes are relevant. One gpplies to judgments:

All judgments or decrees founded on any sde or contract shal bear interest a the same

rate as the contract evidencing the debt on which the judgment or decree was rendered.

All other judgments or decrees shdl bear interest a a per annum rate set by the judge

hearing the complaint from adate determined by such judgeto befair but in no event prior

to thefiling of the complaint.
Miss. Code Ann. 8 75-17-7 (Rev. 2000). Thisspecificdly refersonly to interest on judgments and does
not address interest during the period from breach of a contract until judgment. The second sentence of
the statute | find to be irrdlevant in a contract case.
156. The Supreme Court referred to a broader time period, but aso to a statutory and not a contract
rate, when it held “that the prevailing party in abreach of contract suitisentitled to have added legdl interest
on the sum recovered computed from the date of the breach of the contract to the date of the decree.”
Stockett v. Exxon Corp., 312 So. 2d 709, 712 (Miss. 1975) (quoted in Sentinel Industrial Contracting
Corp. v. KimminslIndustrial ServiceCorp., 743 So. 2d 954, 971 (Miss. 1999)). The Court inKimmins
ordered “prgudgment interest on the damages for breach of contract in this case, caculated at 8% per
annum from the date of the breach to the date of judgment.” Kimmins, 743 So. 2d at 971, citing Miss.

Code Ann. §§ 75-17-1(1) (Supp. 1998) & 75-17-7 (1991).

157. Thefirg satute cited inKimmins isthe other potentidly relevant one. Section 75-17-1 provides
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that the “legd rate of interest on dl notes, accounts and contracts shall be eight percent (8%) per annum,

caculated according to the actuarid method, but contracts may be made, in writing, for payment of a
finance charge as otherwise provided by this section or as otherwise authorized by law.” Computations
under the “actuarid method” phrase were explained in Estate of Baxter v. Shaw Associates, Inc., 797
S0. 2d 396, 403-407 (Miss. Ct. App. 2001). The Supreme Court hasreferred to this statute asa source
for an applicable interest rate for prgudgment interest that was cadculated from the date of the complaint

until the date of judgment. Fred's Storesof Mississippi, Inc. v.M & H Drugs, Inc., 725 So. 2d 902, 921
(Miss. 1998). The Court did not seemingly require that interest rate in every Smilar Stuation but only
upheld thetrid judge s use of thefigure.

158. Thus, | seefour time periods for determining the rate of interest. The earliest isthe period leading
up to the date of maturity; the last isthe period that begins with judgment and ends with payment. For the
fird | find the contract rate applicable because the contracting parties specificdly agreed to theratefor that
period. | adso find that the contract rate could be made applicable to the last time period, because section
75-17-7 provides that “judgments or decrees founded on any sale or contract shall bear interest at the
same rate as the contract evidencing the debt.” The intermediate two periodsarelessclear. Onesection
of time is between the date of maturity until the date of suit. The remaining one begins a that point and

continues until the date of judgment. | will now explain my conclusons as to each period.

159.  Noone questionsin this suit that interest during al of these periodsis to be paid. In one of the
precedentsdready cited, the Court relied upon an earlier decision for the proposition that in acontract suit,

the successful party isentitled to “legd interest on the sum recovered computed from the date of the breach

of the contract to the date of the decreg’:
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But where the auit is a suit to enforce the obligations of a contract for the payment of

money, as in this case, the right of the complainant to recover interest is fixed by the

dtatute. Interest in a case of this kind is not imposed as a pendty for wrong doing; it is

alowed as compensation for the detention of money overdue.
Rubdl v. Rubel, 221 Miss. 848, 874, 75 S0 .2d 59, 69 (1945) (cited in Stockett, 312 So.2d at 712). The
gatute mentioned in Rubel is the predecessor to section 75-17-1 (1), that at that time provided that the
“legd rate of interest on al notes, accounts and contracts shall be six percent per annum [now eight
percent]; but contracts may be made, in writing, for a payment of arate of interest as greet as eight per
centum per annum.” Miss. Code Ann. 8 36 (1942). Quoting a still-earlier authority, the Rubel Court
concluded that this** statute means that the rate of interest on accounts and contracts shal be 6 percent.
per annum where there is no agreement between the parties as to interest. The amount due under an
account or contract bears 6 percent. interest from the time it is due and payable, unless it is otherwise
provided by agreement of the parties’” Rubdl, 221 Miss. at 872, 75 So. 2d at 68-69 (quoting Stowell
v. Clark, 152 Miss. 32, 118 So. 370, 372 (1928)).
160. What it means for the parties to have “ provided by agreement” for aninterest isnot Stated. Here,
the daily compounded interest of 9.122% gpplied “from the date of issuance until the date of maturity.”
Our issue becomes whether thereis any “agreement of the parties’ for interest thereafter.
161. 1 do not seethat as an issue for the interest on the judgment itsdlf, as by statute the judgment rate
isto be the “same rate as the contract evidencing the debt.” Miss. Code Ann. 8 75-17-7. | find alogical
reading is that no requirement exigts that the contract have an interest applicable to judgments, only that it

must contain an interest rate which is then used for the judgment. If the

contract contains more than one interest rate for different time periods, then the rate most gpplicable to
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post-judgment should be chosen. Thegautory interpretive decisonisaclose one, though, and | find some
textud support for concluding that if there is not a post-maturity rate stated in the contract, then the rate
on contractswithout interest rates applies. Under section 75-17-1, acontract without astated interest rate
bears eight percent interest. Under that interpretation, the judgment rate, which is the “same rate as the
contract evidencing the debt,” would aso be eight percent. Miss. Code Ann. 88 75-17-1(1) & 75-17-7.
The Trustee inits brief agrees with the trid judge that the interest on the judgment itsef is eight percent.
Thus by concession if not firm interpretation, | accept that such isthe judgment rate for this suit.

62. Theparties battleinthiscase, then, isnot over the prematurity or post-judgment rate, but therates
to be used between those two dates. To determine an interest rate after maturity and before judgment, the
Trustee cites us to some late nineteenth century cases that extend the contract interest rate past maturity
evenif the contract does not provide for a post-default/post-maturity rate. Meadersv. Gray, 60 Miss.
400 (1882) (“there is no plausible ground for the assertion that the stipulated rate of interest ceases a
maturity of the debt”); Tishomingo Sav. Inst. v. Buchanan, 60 Miss. 496, 504 (1882) (same). The
Trustee candidly, properly, but sngularly acknowledges an opposing precedent. A somewhat later case
held that the contract rate ends on maturity and the statutory rate gppliesthereafter. Hamer v. Rigby, 65
Miss. 41, 3 So. 137 (1887). The case has not subsequently been cited and that Hamer is an aberration
is advanced by the Trustee.

163. Instead of relying solely on precedents as dated asthese, | look aso to another principle. Statutes
are to be read in a common sense fashion, which has aso been stated as the requirement to utilize the
“ordinary and customary meanings’ of statutory words. Jonesv. Mississippi Dept. of Transp., 744 So.

2d 256, 259 (Miss. 1999). One datute here states that ajudgment “founded on any sale or contract shdl
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bear interest at the same rate as the contract evidencing the debt” that isthe basisfor thejudgment. Miss.
Code Ann. 8 75-17-7. Another statute makes 8% cal culated according to the actuarial method applicable
on contracts without stated interest rates. Miss. Code Ann. § 75-17-1 (1). For the time period after
maturity and before judgment, | find that the contract provided for nointerest rate.® Thereforethe 8% rate
caculated according to the actuarid method applies to that block of time. | do not propose overruling
1882 Supreme Court authority to the contrary. It appears, however, that those cases have been
superceded. E.g., Kimmins, 743 So. 2d at 971.

64. Sincel find that the prematurity and post-judgment time periods permit the use of the contract rate,
making that rate apply even in the intermediate period would be the Smplest approach. What is smplest
is not dways what satutes by their terms provide. One Statute explicitly concerns interest on contracts,
utilizes the contract interest rate, but cannot by its terms be made to apply to any time period prior to
judgment. Thelegidature could explicitly have provided in section 75-17-7 thet the interest in the contract
shdl gpply commencing on the date of breach, but it did not. Thusthereisnostatutory authority to make
the contract interest rate begin any earlier than judgment.

165.  Applying the statutes and this contract’s terms, | would make these rulings on interest. Until the
date of maturity, the contract interest rate agpplied. Beginning then and continuing until judgment, the rate

of section 75-17-1(1) applied. Since the Trustee has conceded that the 8% interest also applies to the

® This may seem inconsistent with an earlier satement about interest on judgments. In my view,
the most common-sense reading of section 75-17-7 isthat it transformsthe generd contract rate into the
judgment rate and does not require that the contract have an explicit “judgment interest rate.” On the other
hand, section 75-17-1(1) seemingly requiresthat the contract provide for an interest rate for the period in
guestion, else the satute provides one.  The different phrasing causes me to reach different conclusons
about each statute.
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judgment, the possibility that the contract rate might again be gpplied after judgmentisnotinissue. Instead,
the section 75-17-1(1) rate continues until the judgment is paid.
166. | would reverse and render on the issue of the interest rate.

2. Attorneys fees and court costs.
167. The Trustee argues that it has over aten-year period been unfairly prevented from collecting the
full amount of what the Guaranty Association owes. Charging bad faith and vexatiouslitigation Strategy by
its opponent, the Trustee seeks attorneys fees. Such fees were denied below.
168. The Trustee does not seek punitive damages. Inacaseinvolving asmilar governmenta cregtion
cdled the Missssippi Insurance Guaranty Association, the Supreme Court held that public policy
condderations required “that as a matter of law, MIGA cannot be lidble for punitive damages” Bobby
Kitchens, Inc. v. Mississippi Ins. Guar. Assn, 560 So. 2d 129, 134 (Miss. 1989). The Trustee accepts
the applicability of that principle here.
169. Attorneys feesobvioudy have a different bass than punitive damages. The latter is punishment
for misconduct, measured by deterrence impact. The former is reimbursement for the misconduct,
measured by actua monetary costs. Though the Supreme Court found that the purposes of the Mississippi
Insurance Guaranty Association and by extension the Mississppi Life & Hedth Insurance Guaranty
Association would not permit punitive damages, that isirrdevant to whether either association should be
made to account for extraordinary codts it caused an opposing party to incur. A pendty aganst a
governmental body may be an unnecessary inducement for proper conduct. Public policy may befurthered
by providing reimbursements for unnecessary expenses.

170. The Trustee argues that attorneys fees are authorized under the Litigation Accountability Act and
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Mississppi Rule of Civil Procedure 11. The named statute providesthat if acourt “finds that an attorney
or party . . . assarted any clam or defense, that is without subgtantid judtification, or . . . any clam or
defense asserted, was interposed for delay or harassment,” an award of attorneys fees may be
appropriate. Miss. Code Ann. § 11-55-5(1) (Rev. 2002). Rule 11 permits an award of feesif aparty’s
pleadings are frivolous or filed in order to dday. M.R.C.P. 11(b).
71. The mogt obvious hurdle for the Trustee's argument is an immunity granted by statute to the
Missssppi Life & Hedth Insurance Guaranty Association:

There shdl be no liability on the part of and no cause of action of any nature shdl arise

againg any member insurer or its agents or employees, the association or its agents or

employees, membersof theboard of directors, or thecommissioner or hisrepresentatives,

for any action or omission by them in the performance of their powersand dutiesunder this

article. Such immunity shal extend to the participation in any organization of one or more

other Sate associations of smilar purposes and to any such organization and its agents or

employees.
Miss. Code Ann. 8§ 83-23-231 (Rev. 1999).
772.  The trid court in its fina judgment denied the Trustee' s request for expenses and fees without
dating a reason.  Perhaps it was because of the immunity provison, perhaps because of the Bobby
Kitchens case, perhaps for other reasons. | will explain next why | find no absolute legd bar to fees.
Having concluded that, | dso find enough evidence to require a remand.
173.  Aswith the interest statutes dready discussed, we are again faced with a question of statutory
congtruction. Arethe costs of litigation, including fees in some cases, within this immunity granted to the
state’ s Guaranty Association? The operdive language is that “no liability” shdl exigt, “and no cause of
action of any nature shdl arisg’ againg the Guaranty Association, “for any action or omisson by themin

the performance of their powers and duties under this article” Miss. Code Ann. 8§ 83-23-231. Are
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atorneys feesa“liability” or a“cause of action?’ Attorneys feesare not a“cause of action.” They are
extraordinary costs of litigation regardless of the cause of action. However, attorneys fees could be
considered a“liability” under some definitions of theword. But then, so would norma court costs, indeed,
s0 would be any actua monetary award on the merits of the present litigation. Once “ligbility” is defined
for purposes of the statute, also to be determined is whether that liability arose because of an act or
omission in performance of duty.
74. Theorigind verson of this section Sated this:

There shdl be no liability on the part of and no cause of action of any nature shdl arise

againg any member insurer or its agents or employees, the association or its agents or

employees, membersof theboard of directors, or thecommissioner or hisrepresentatives,

for any action taken by them in the performance of their powers and duties under thisact.
1985 Miss. Laws ch. 482, § 16 (emphasis added). The 1985 model act prepared by the National
Associationof Insurance Commissionersincluded “or omisson” after theitalicized phrase and did not have
the word “taken”; the model a so contained thiscomment: * Each state may wish to review its own statutes
to determinewhether its Tort Clams Act, if it has one, could be used as an dternative to this section insofar
asit applies to the Commissioner or his representative.”®
175.  In1990, the legidature made thefirst sentence conform to the model act by referring to “any action

or omisson by them in the performance of their duties. . ..” A sentence was added about joining an

organization or other state associations who perform similar functions. 1990 Miss. Laws ch. 546, § 10.

®Gary E. Hughes, Insurance Products under the Securities Laws: New Regulatory Initiatives,
Practicing Law Ingtitute, September 9, 1985, 95, 158.
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That latest amendment was identical to the 1988 mode act language.”
There shdl be no liability on the part of and no cause of action of any nature shdl

arise againg any member insurer or its agents or employees, the Association or its agents

or employees, members of the board of directors, or the Commissoner or his

representatives, for any action or omission by themin the performance of their powersand

duties under this Act. Such immunity shal extend to the participation in any organization

of one or more other state associations of Smilar purposes and to any such organization

and its agents or employees.
Miss. Code Ann. § 83-23-231 (Rev. 1999). Thisimmunity provision, written in the context of a model
act that provides for the participation of regulators and solvent insurance companies in the cleanup of
financid chaos, isprotecting theselate-arriving partiesfrom litigation over thereasonablenessand good faith
of the actionsthat they take. Thereisdistressand even anger before the cleanup crew arrives, acrew that
amost never will be able to put everything back the way thet it was. Immunity from being made litigation
targets was an understandable decision.
76. Yet even if no cause of action or ligbility arises aganst a member insurer, the insurance
commissioner, or astate guaranty association for an act or omission in its performance under this set of
satutes, that does not block suits against those entities over the proper amount of coverage that must be
provided. The present suit is aperfect example of that. Since that istrue, if afind judgment from which
no further gppedal can be taken isignored by one of these immune entities, does a court have no ability to

enforce through contempt or other sanction? A court must have that authority, or else one of the parties

becomes the fina arbiter of the litigation, not the court.

" The 1987-88 Modd Act is printed in Wilcott B. Dunhams, J., Dond A. Kinney, Insurance
Company Solvency: Capital Adequacy, Regulatory Developments, and Liability Issues, Practicing
Law Indtitute, May/June 1991, 277, 305-327.
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77.  Ifacourt can enforceitsjudgment through contempt, it should have corresponding authority during
the course of the litigetion to enforceitsrules. If an atorney in usud litigation violates Rule 11 by filing a
“sham and fase” pleading, that person and the client can be sanctioned by requiring the payment of
“reasonable expenses incurred” by other parties. | cannot accept that a transgressing party and attorney
are made exempt by this statute. | conclude that acourt must maintain the ability to policeits proceedings
if the proceedings are to serve the purpose of resolving disputes that arise under these insurance statutes.
Absent authority to require compliance with the usud rules of litigation, the courtslose control of their own
function.

78. Let medsonotewhat | am not saying. Thisisnot aresolution based on the state congtitution and
separation of powers. It isbased only on an effort to determine what the act adopted by the Mississippi
legidature means. Asamatter of statutory congtruction, | find thet the legidature did not in section 83-23-
231 provide an exemption to the Missssippi Life and Hedth Insurance Guaranty Association from the
normd requirements for participation in litigation. The legidature has policy making discretion regarding
the courts. See Wolfe v. City of D'lberville, 799 So. 2d 142 (Miss. Ct. App. 2001) (Southwick, P.J.,
concurring) (separation of powers 4ill leaves authority in legidature for policy level choices involving
courts). | amply find that by using thetwintermsof “ cause of action” and “liability,” when @ther arisesfrom
acts or omissions in performance of obligations under the statute, the legidature did not create a clear
exemptionto theimperative that these parties participate in good faith and in compliance with norma rules
in litigation.

179. 1 am not finding that the Guaranty Association violated any of itsobligations. Sincethetrid court

did not explainitsdenid of thisrelief, one of the possible bases was a concluson that fees could not legdly
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be assessed. | find enough evidence to require aremand for further consideration.

McMILLIN,C.J.,IRVINGAND CHANDLER,JJ.,JOINTHISSEPARATEWRITTEN
OPINION.
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