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SOUTHWICK, P.J., FOR THE COURT:

1. Kenneth Pulliam was convicted by a L eske County Circuit Court jury of hisfirst offense of driving

under the influence. On gpped, Pulliam argues that the State should not have been permitted to reopen

its case, and that he was entitled to a directed verdict. We disagree and affirm.

STATEMENT OF FACTS



92. Shortly after midnight onthe morning of July 26, 2000, officers manning avehicle safety checkpoint
stopped Kenneth Pulliam, who was leaving the Neshoba County fairgrounds withayoung child following
aconcert. Thehighway patrolman’ s suspicionswere aroused by Pulliam's bloodshot eyes, durred speech,
and theodor of dcohol. After Pulliam exited hisvehicle, hewasgiven three portable bregth tests. Because
of theresults, Pulliam was then escorted to the Leake County jail. There hisblood wasfound to have an
acohol content of .105%. At thetime of the offense, it was a crimeto operate amotor vehiclewith ablood
alcohol concentration of .10% or more. Miss. Code Ann. § 63-11-23 (Supp. 2001).
113. Pulliam was later convicted in justice court of afirg offense of driving under the influence.  After
gppeding to circuit court, he was retried and again convicted. Thisis his next apped.
DISCUSSON

1. Reopening of the Sate's case
14. Pulliam first chdlenges the lower court's actions in dlowing the prosecution to reopen its case.
Once the State rested, Pulliam moved for a directed verdict based on the failure of the State to prove the
cdibraionof theintoxilyzer machine. Initscasein chief, the prosecution offered the intoxilyzer's operation
checkligt utilized by the highway patrolman and the test card containing Pulliam’s results. Both were
admitted into evidence. However, Pulliam raised ahearsay objection to thelog book showing that Pulliam
tested at a .105% blood alcohol concentration, and to the calibration certificates from before and after
Pulliam’stest. Thejudge sustained the objection.
5. Pulliam based his motion for directed verdict at the close of the State's case solely on the dleged
falure of the prosecution to demongtrate the equipment's proper cdibration. The following exchange
occurred during the hearing on Pulliam's mation:

BY THECOURT:  Whereisyour evidence the machine had been calibrated?



PROSECUTOR: That'swhat | was trying to get in, and, | was not alowed to.
BY THE COURT: Y ou were trying to get in the log book.

PROSECUTOR: That, and, through the log, it was certified, and, it was shown that it had been
cdibrated. The pink dips are the certification of calibration.

BY THE COURT: | didn't know that's what you were doing.

Thetrid court then reconsidered and reversed itsearlier ruling on the hearsay objection, alowed the State
to reopen its case, and admitted evidence of the intoxilyzer's caibration.

T6. Pulliam admitsthat atria court has the discretion to reopen a caseinitsconduct of atria. Moran
v. State, 822 So. 2d 1074, 1076 (Miss. Ct. App. 2002). However, he arguesthat thetria court abused
itsdiscretion onthisoccasion. Pulliam drawsapardld with Perkins v. State, 253 Miss. 652, 178 So. 2d
694 (1965). In Perkins, thetrid court dlowed the jury to reexamine avictim'swounds after both parties
had rested, the court had ddlivered its ingtructions, and the jury had begun its deliberations. 1d., 178 So.
2d at 695. Thereis a prerequisite that “a cogent reason be found to exist which demands reopening in
order that justice may be done.” Id. Finding none, it reversed the lower court'sjudgment after noting that
the case technically had not even been reopened. 1d.

17. Here, we do not find that the trial court's actions condtitute error. The prosecutor had attempted
to have evidence admitted that would avoid the directed verdict argument. Thetrid court, perhgps not
gppreciating the purpose of that evidence, had excluded it on an incorrect ruling regarding hearsay. Upon
recons dering the issue immediately after the State had rested, the judge corrected the effect of thet error.
A trid court needsto be opento correcting itsown error regardless of the party affected, within the bounds
of the defendant’ s rights and proper procedures.

118. There was a cogent reason for reopening and no abuse of discretion.



2. Admissihility of evidence
T9. Even accepting that the Stat€'s case could be reopened, Pulliam argues that the calibration
certificates were inadmissible. Evidence of "the chemicd andyss of a person's bregth, blood, or urineis
only vaid whereit can be determined (1) that the proper procedures were followed; (2) the operator of
the machine was properly certified to perform the test; and (3) the accuracy of the machine was properly
certified” Satev. Blenden, 748 So. 2d 77, 84 (Miss. 1999). Pulliam's chdlenge atacks only the third
element, the proof of the machine's accuracy.
910.  This Court hasfound that evidence of the machine' s accuracy may be from either the testimony of
the calibrating officer or the certificate of calibration. Jonesv. State, 798 So. 2d 592, 596 (Miss. Ct. App.
2001). Upon reopening its case, the State offered duplicates of the certificates of calibration immediately
before and after Pulliam’s test. Both were admitted into evidence. Also admitted was the log book
indicating Pulliam’ stest results, but that isinggnificant Sncethere had dready been testimony regarding the
test results shown on the log book page.
11. Wehavedready addressed that atrid judge hastheinherent right to reconsder evidentiary rulings.
Subgtantid latitudeisafforded atrid court regarding theadmissibility of evidence. Clemonsv. State, 732
So. 2d 883, 887 (Miss. 1999).
12. Pulliam aso argues that certificates were inadmissble hearsay because they were not properly
authenticated. At trid, though, Pulliam actudly admitted the sdlf-authenticating neture of the certificates
whenmaking hishearsay objectionto theintroduction of thelog book. Certificatesof intoxilyzer cdibration
are statutorily mandated. Miss. Code Ann. 8 63-11-19 (Supp. 2002). It isimplicit within areading of
both the statute and the resulting body of law that the certificates are to be maintained or filed somewhere.

The obviousplacefor filing iswhere the machineswhose accuracy they certify arelocated. The certificates



are an example of a"public record,” the authentication of which is contemplated by our evidentiary rules.
M.RE. 901(b)(7). See also Mcllwain v. Sate, 700 So. 2d 586, 591 (Miss. 1997) (holding that
cdibration certificates may normally be authenticated by the method set out in M.R.E. 901(b)(7)). Pulliam
does not contest that the certificates came from the Leake County jail. Therefore, the certificates satisfied
the authenti cation requirements of Rule 901(b)(7) and were properly admissible.
113.  Furthermore, cdibration certificates are prepared under the sed of the Missssippi Crime
Laboratory, an office created under authority granted to the Commissioner of the Department of Public
Safety by statute. Miss. Code Ann. 8 45-1-17 (Rev. 2000). The exhibitsbore both the sedl of the office
as well as the sgnature of one attesting the truth of their contents. The certificates may therefore be
consdered self-authenticating pursuant to M.R.E. 902(1).

3. Peremptory verdict of acquittal
7114. Pulliam chdlengesthe evidence. The governing sandard for our review of sufficiency chalenges
iswhether, taking dl evidence and inferencesin favor of the State, no reasonable, fair-minded juror could
find an accused guilty. Brooks v. State, 695 So. 2d 593, 594 (Miss. 1997).
115. We havedready detailed the evidence. Thereis some argument that the results of the intoxilyzer
test were within the margin of error. No evidence of the margin of error, if any, of the testing procedures
was offered and thus we cannot review that clam. The admissbility of the caibration evidence stified
the need to prove the accuracy of the intoxilyzer. There was sufficient evidence on each dement of this
offense.
116. In addition, Pulliam requests a new trid, saying that alowing this verdict to sand would be an
"unconscionable injudtice” Groseclose v. Sate, 440 So. 2d 297, 300 (Miss. 1983). The evidence

argues otherwise. No new trid is needed.



117. THE JUDGMENT OF THE LEAKE COUNTY CIRCUIT COURT OF CONVICTION
OF DUI FIRST OFFENSE AND SENTENCE OF $500 FINE ISHEREBY AFFIRMED. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING, PJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.



